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ARGUMENT  OF  THE  DEFENSE 

May  it  Please  the  Court: 

As  we  con  the  pages  of  the  indictment  against  the  defend- 
ants, we  are  reminded  of  Macauley's  review  of  "Burleigh  and 
His  Time"  by  Dr.  Nares.  Ho  says  its  title  is  equal  to  an  ordi- 
nary preface,  its  preface  about  the  size  of  a  book,  and  the  work 
itself  as  extensive  as  a  library.  There  are  no  less  than  2323 
counts  in  this  complaint  and  eacli  one  is  a  volume  in  itself.  It 
comprehends  every  crime  in  the  decalogue  and  even  those  of 
which  Moses  never  heard.  it  would  require  a  mountain  of 
stones  instead  of  two,  on  which  to  alone  inscribe  their  titles. 
AVe  say  this  with  due  regard  for  the  zeal  which  has  made  pos- 
sible this  remarkable  prosecution,  and  we  doubt  if  anything 
has  been  omitted.  But  may  the  Court  indulge  us  if  we  depart 
from  the  subject  for  a  brief  moment  and  recite  tlie  conditions 
which  made  possible  this  indictment. 

The  catastrophe  of  April  ISth,  190G,  was  anomalous.  It 
was  without  a  parallel  in  the  world's  history.  To  the  wholly 
imaginative  or  superstitious  mind  it  presented  certain  aspects 
of  fiction.  To  the  logical  mind  its  phases  were  unique  but 
rational. 

Certain  parts  of  the  city  were  built  on  made  or  filled 
ground,  some  of  it  made  boggy  and  soft  by  subterranean 
waters,  and  many  of  the  structures  built  upon  this  land  were 
Imperfectly  constructed.  The  water  mains  distributed  through 
that  part  of  the  city  were  embedded  in  those  lands  and  passed 


from  the  source  of  supply  through  swamp  soil.  When  the 

earthquake  came,  this  ground  sanl<,  varying  from  a  few  inches 

to  a  number  of  feet.  This  burst  the  mains  and  the  water  sup- 
ply was  cut  off. 

Fires  from  crossed  wires,  broken  furnaces,  overturned 
stoves  and  lamps  simultaneously  started  in  many  locations  and 
spread  with  such  rapidity  that  it  was  not  long  before  each  sep- 
arate fire  united  wjth  that  of  its  neighbor  in  one  grand  march 
to  destruction.  The  day  was  perfect,  warm  and  without  a 
breath  of  wind.  Nature  seemed  to  conspire  with  the  flre-fiend 
to  accelerate  a  process  already  begun.  Human  ingenuity  was 
paralyzed,  resource  seemed  impotent,  and  the  maddened  flames 
made  an  aggressive  march,  beleaguering  the  stricken  city,  forc- 
ing the  retreat  of  courageous  effort,  of  hope  and  of  sanctified 
struggle.  Everything  made  propitious  the  war  of  the  elements 
and  as,  in  the  ai)proach  of  Alexander  the  Pamphylian  Sea  re- 
ceded, so  our  beautiful  bay  seemed  to  smile  in  mocking  glee 
as  the  fiend  gathered  within  its  folds  the  countless  treasures  of 
art,  tradition  and  of  commerce,  leaving  naught  but  devastation 
and  ruin.  Here  and  there  a  broken  column,  an  arch,  or  the 
facade  of  a  once  stately  structure,  reminding  one  of  the  ruins 
of  Greece  or  the  dolmenic  remnant  of  an  ancient  tomb. 

But  yesterday  a  city  proud,  vieing  with  the  world,  with 
unparalleled  natural  gifts,  and  those  of  accumulated  heredity. 
A  people  happy,  prosperous,  and  endowed  with  a  princely  hos- 
pitality that  had  not  lived  in  tradition  alone,  but  which  was' 
and  is  the  very  fabric  of  its  life. 

The  sight  was  awful.  Affluence  nestled  its  aching  head  on 
the  bosom  of  penury.  There  were  tears  in  the  eyes  that  never 
weep.  It  was  a  leveling  of  souls;  there  was  no  music  save  the 
dirge,  no  words  but  prayer. 

It  is  truly  impossible  to  chronicle  the  events  of  the  week 
succeeding  the  fatal  day.  The  average  person  was  insane,  all 
was  chaos.  The  city  was  draped  in  the  shades  of  sorrow.  The 
blackened  hills  gave  forth  the  mute  echo  of  public  lamenta- 
tions, those  hills  of  eternity  which  had  so  proudly  arched  the 
horizon  where  sets  the  sun  in  its  majesty  of  color  and  serenity 
of  imposing  grandeur.  It  was  dejection,  complete  surrender, 
and  for  the  nonce  all  seemed  to  pass  from  the  beauty  of  the 
Acropolis  into  the  dread  quarries  of  Syracuse. 

Will  the  Court  please  bear  this  In  mind!  It  has  sequent 
releation  of  the  argument  which  we  shall  offer  in  defense  of 
those  who  were  tried  and  adjudged  guilty;  but  which  verdict 
we  are  constrained  to  submit  was  conceived  in  prejudice  and 
contrary  to  the  evidence.  Let  us  commence  with  the  postulate 
that  all  claimants  and  all  companies  were  not  dishonest,  and 
another  that  most  companies  and  most  claimants  were  honest. 
We  are  then  left  with  the  logical  inference  that  some  claimants 
and  some  companies  were  dishonest.  Granted. 

The  Court  will  please  bear  in  mind  that  indictments  were 
found  against  every  company  doing  business  in  the  City  of  San 
Francisco,  but  were  promptly  dismissed  against  a  few  upon 
such  a  showing  as  the  Court  considered  sufficient.  Of  the  re- 
mainder, he  who  pleads  before  you  has  the  honor  to  represent 
those  which  form  a  class  by  themselves,  and  it  is  of  record  that 
we  do  not  appear  for  those  who  avowedly  repudiated  in  whole 
their  contracts  under  the  guise  of  the  act  of  God.    For  this  lat- 


ter  class  we  hold  a  mental  reservation  too  pronounced  for  ex- 
pression and  wholly  inappropriate  for  concurrent  utterance. 
This  latter  class,  without  a  single  condition  to  favor  their  posi- 
tion, seemed  diseased  by  a  greed,  fed  by  profit  and  nourished 
by  the  lambent  light  of  expectation.  They  supped  of  the  wine 
of  ecstacy  only  to  stupefy  their  sense  of  justice  and  then  par- 
took of  a  far  deadlier  potion  to  deepen  the  malady.  Their  con- 
tentions are  purely  legal  fictions  without  merit  before  a  tribunal 
designed  by  the  sovereign  genius  of  state  to  adjudge  a  remedy 
for  a  right.  They  are  a  mournful  tribute  to  commercial  in- 
tegrity or  professional  honor.  For  them  impending  disaster 
sounds  its  note  of  warning,  carrying  it  through  the  reluctant 
air  of  our  great  commonwealth,  across  the  vast  ocean  into 
foreign  climes. 

Conservatively  speaking,  the  value  of  property  destroyed 
in  San  Francisco  was  about  four  hundred  millions  of  dollars,  and 
with  equal  conservatism  the  insurance  companies  were  liable 
for  possibly  two  hundred  millions,  a  sum  so  stupendous  that  it 
far  exceeds  the  total  of  property  loss  of  these  entire  United 
States  including  Canada,  for  a  whole  year.  No  other  country 
in  the  world  could  suffer  so  immense  an  annual  drain  upon 
its  resources  and  wealth  without  imperiling  its  existence.  And 
yet  this  vast  sum  has  been  paid,  the  debt  liquidated  without  a 
financial  panic  or  a  serious  impairment  of  resources.  It  com- 
prehends more,  it  is  the  highest  tribute  to  the  genius  and 
.sagacity  of  American  financing. 

The  insurance  companies  involved  in  this  terrible  catas- 
trophe had  their  holdings  invested  in  securities  all  over  this 
country.  Many  of  them  invested  in  the  same  securities,  and  it 
became  a  momentous  question  as  to  how  best  to  avoid  a  serious 
panic,  involving  these  investments.  A  false  move,  or  undue 
haste  would  have  resulted  in  frightful  depreciation  of  values 
and  consequent  impairment  which,  pro  tanto,  meant  an  inability 
to  meet  any  appreciable  percentage  of  their  obligations.  The 
situation  demanded  calm  deliberation,  concerted  action.  It  re- 
quired temperate  discussion  to  avoid  disaster,  and  we  venture 
the  suggestion  that  this  Court  will  grasp  the  situation  and  con- 
cede the  wisdom  of  defendant's  attitude.  Delay  was  necessary, 
nay,  it  was  imperative,  and  it  operated  along  the  lines  of  be- 
neficent achievement.  This,  with  other  misfortunes,  such  as 
the  loss  of  records,  the  fear  of  opening  their  vaults,  and  the 
slow  movement  of  recovery  from  the  awful  blow  created  mis- 
conception in  the  minds  of  loss  claimants. 

Then  came  the  press  with  a  keen  scent  for  sensationalism 
and  a  disposition  to  exert  a  disquieting  influence.  These  huge 
vehicles  of  news  sought  to  acquire  prestige  by  savagely  attack- 
ing the  defendants,  through  a  system  of  preachment  and  of 
villiflcation  that  was  both  astounding  and  shameful.  Impas- 
sioned articles  appeared  daily  to  incite  rebellion  and  provoke  a 
sentiment  of  distrust.  They  menaced  the  opportunity  for  fair 
discussion  or  early  settlement  inspired  possibly  by  the  hope  of 
private  gain,  veiled  within  the  demands  of  public  necessity.  For 
a  time  the  offices  of  these  papers  were  the  Mecca  to  which  dis- 
honest claimants  made  daily  pilgrimages,  but  they  shed  no 
tears  upon  the  black  stone  concealed  within  the  sacred  Kaaba. 
Happily  this  changed,  the  press  in  a  measure  atoned  for  its 
wrong. 


Following  the  press  came  the  legal  profession,  and  here  I 
hesitate  to  speak  in  deference  to  this  honored  Court,  which 
personifies  a  type  of  men  who  grate  a  noble  profession.  But 
I  speak  of  and  allude  to  the  invasive  hoard  of  suctorial  pests 
who  are  "the  worm  and  the  maggot  of  the  law."  Of  them  my 
arraignment  must  of  needs  be  severe,  but  sharp  as  it  may  be, 
it  is  but  the  apostrophe  to  that  impeachment  which  history 
shall  yet  record.  Lord  Brougham  defines  a  lawyer  as  a  learned 
gentleman  who  rescues  your  estate  from  your  enemies  and 
keeps  it  himself.  This  eminent  chancellor  must  have  foreseen 
this  great  conflagration. 

These  creatures  of  the  law  completed  that  which  the  press 
had  left  undone.  They  e.xcited  the  suspicions  of  honest  men 
and  dressed  their  speech  with  inventions  of  fancy  that  for  a 
small  retainer  they  would  guarantee  to  demonstrate.  "But  lo! 
the  poor  Indian  whose  untutored  mind"  seemed  to  yield  to  the 
rapid  currents  of  emotion  and  a  sense  of  the  dramatic  situation! 
Such,  your  Honors,  are  the  real  plaintiffs  in  this  case,  naught 
but  railing  accusers  bereft  of  the  higher  motives,  mere  adepts 
in  the  art  of  intrigue  and  the  perversion  of  the  spirit  of  law. 
Men  who  stood  for  the  machiavelian  spirit  as  our  language 
adopts  the  word,  but  singularly  deficient  in  those  points  of 
character  that  were  the  true  standard  of  the  Italian  statesman. 
It  was  this  element  more  than  any  one  other  that  created  the 
breach  between  the  people  and  defendants,  that  widened  the 
gulf  and  made  it  less  possible  for  a  union  of  interests.  Their 
attitude,  youi  Honors,  was  most  offensive  and  at  once  incited 
the  rebellious  spirit  in  those  companies.  I  shall  not  presume 
to  extenuate  for  the  mistakes  of  defendants  other  than  to  as- 
sert that  many  of  such  were  inspired  by  lawyers  whose  chief 
occupation  seemed  to  be  that  of  the  meddler  and  whose  princi- 
pal argument  was  an  accumulated  invective,  refined  only  by 
repression.  There  were  those,  however,  who  served  their 
clients  well,  who  were  the  beacon  lights  in  the  storm-tossed  sea 
of  uncertainty.  They  sounded  those  monitions  of  conscience 
that  finally  assumed  the  phase  of  the  inward  monitor.  These 
men  comprehended  the  situation  and  entered  the  arena  of 
honest  doubt  where  struggled  the  combatants  for  the  mastery 
of  light,  and  their  services  were  non  sine  gloria. 

Recurring  to  those  few  eventful  days,  we  then  can  under- 
stand how  limited  and  Inaccurate  must  have  been  the  observa- 
tions of  men.  How  incompetent  was  the  average  person  to 
estimate  the  extent  to  which  the  earthquake  did  its  damage. 
We  thus  can  account  for  evidence  at  once  contradictory  and  ex- 
travagant. Added  to  this  was  the  gradual  unfoldment  of  the 
awful  position  arising  out  of  the  contract  conditions.  Was  it 
not  human  for  the  tongue  to  throttle  the  conscience,  for  the  eye 
and  the  ear  to  have  see  and  heard  nothing?  The  lie  was  the 
minument  behind  which  the  weary  soul  sought  refuge  and  the 
people  stood  together,  linked  like  chains  of  steel  to  fight  for 
their  all.  Friend  helped  friend,  and  lied  for  him  If  necessary, 
for  "to  lie  for  a  friend  is  friendship's  first  duty,"  and  what  of 
the  defendants  who,  like  the  Greeks  in  the  quarry,  were  forced 
to  the  walls  of  stone!  Ah,  here  we  are  confronted  with  the  de- 
mands of  fury,  threatened  with  a  hate  more  deadly  than  the 
venom  of  the  serpent,  pressing  on  and  on,  urged  by  a  hoistlle 
press  and  guided  by  minions  of  the  law,  but — let  us  reason  to- 
gether: 


The  average  man  looked  upon  a  policy  as  a  gamble,  a 
wager  that  his  property  some  day  would  burn,  and  if  the  con- 
tingency insured  against  were  to  happen,  the  sole  duty  of  de- 
fendant was  to  pay.  The  insurance  policy  is  an  instrument 
grown  far  beyond  its  original  purpose  and  through  a  process  of 
evolution  has  reached  its  present  status.  Its  changes  are  re- 
markable and  are  consequent  upon  the  development  of  the 
times.  In  its  original  draft  it  comprehended  the  intention  of 
the  insurer,  but  some  courts  have  given  to  it  a  meaning  quite 
apart  from  that.  Black  was  made  to  mean  blue,  and  then  per- 
force these  companies  changed  the  word  to  "blue,"  but  the 
mutability  of  language  again  created  distinctions  and  "blue"  be- 
came "green."  When  defeated,  these  companies  would  recon- 
struct to  conform  to  these  rulings,  not  to  impose  greater  re- 
strictions but  to  strengthen  the  original  intention.  By  experi- 
ence they  evolved  the  present  contract  which  clearly  sets  forth 
the  measure  of  protection  and  their  rates  were  based  upon  the 
exemptions,  restrictions  and  other  aspects  of  the  policy. 

These  conditions  and  exemptions  in  a  policy  are  the  only 
safeguards  the  companies  have,  the  only  means  of  confining 
their  liability  to  such  measure  as  they  have  figured  that  the 
premium  will  profitably  assume.  To  enlarge  the  scope  of  the 
policy,  to  admit  greater  liability  than  designed,  would  require  a 
complete  change  in  the  rate  and  method  of  underwriting.  We 
are  surprised,  the  extent  to  which  the  courts  have  created  new 
contracts  rather  than  to  give  meaning  to  alleged  doubtful 
words  or  phrases.  Every  clause,  phrase  or  word  has  its  in- 
tended meaning  which  seems  as  clear  as  legal  ability  could  pos- 
sibly make  it  and  yet  each  year  new  and  fantastic  meanings  are 
ascribed  to  them.  They  complain  because  the  language  is  tech- 
nical, and  yet  if  simple  words  were  used  the  result  would  be 
lamentable.  Note  the  division  of  the  United  States  Supreme 
Court  as  to  whether  "the  date  of  the  loss"  meant  when  the  Are 
commenced  or  sixty  days  thereafter.  This  Court  will  surely 
agree  with  me  that  the  insurance  policy  is  a  contract  with  all 
of  the  binding  force  of  a  solemn  agreement,  to  be  judge  by  its 
terms  and  its  intention.  That  its  demands  are  sometimes  ex- 
acting does  not  lessen  its  power  as  an  instrument  of  obligation. 
That  its  forfeiture  is  a  hardship  does  not  create  immunity  for 
him  who  is  injured.  In  normal  times  each  one  of  these  de- 
fendants is  most  generous  in  the  interpretation  of  its  contract, 
but  when  its  life  is  imperiled  it  must  of  necessity  stand  for  its 
legal  rights.  The  assured  never  pays  more  in  premium  than  he 
has  to;  his  sense  of  charity  is  never  awakened  for  an  insurance 
company,  and  yet  he  asks  charity,  demands  latitude,  but  yields 
neither. 

These  corporations  are  not  charitable  institutions  a  whit 
more  than  is  a  factory.  They  undertake  certain  obligations, 
subject  to  certain  stipulations.  These  conditions  are  evident. 
Counsel  for  the  prosecution  rants  about  the  small  type,  but  this 
Court  must  admit  that  in  contract  obligations  not  the  size  of  the 
type  or  the  seeming  inujstice  of  results  should  be  considered, 
but  rather  the  reason  for  their  existence.  "Ignorance  of  the 
things  which  one  is  bound  to  know  does  not  excuse,"  is  a  trite 
maxim;  and  "to  be  able  to  know  is  the  same  as  to  be  obliged  to 
know,"  is  another  of  equal  force.  When  the  reason  for  certain 
stipulations  is  obvious  it  is  not  for  courts  to  impute  to  them  a 
meaning  adverse  to  their  spirit  and  intention.    In  unilateral  con- 


tracts  we  grant  that  the  most  favored  meaning  should  be 
ascribed  for  the  benefit  of  him  who  did  not  frame  them,  but 
this  doctrine  must  not  apply  so  as  to  annul  the  avowed  inten- 
tion and  thereby  violate  the  sanctity  of  the  contract 

Then  it  must  be  remembered  that  these  contracts  were 
created  by  the  Legislatures  of  some  States  and  the  defendants 
forced  to  adopt  them  in  such  States,  thereby  emphasizing  the 
theory  that  the  insurance  companies  were  merely  using  statu- 
tory language  and  provision.  In  this  State  its  general  adoption 
was  voluntary  and  to  maintain  a  parity  of  interests  and  a  con- 
currency of  obligation.  However,  they  none  the  less  embodied 
the  theoretical  principle  of  underwriting  and  therefore  repre- 
sent the  intention  of  the  insurance  companies  as  well  as  that  of 
the  Legislature.  How  often  do  we  find  the  Insuring  public  ask- 
ing a  company  to  explain  the  meaning  of  this  or  that  condition 
which  may  not  be  understood.    Seldom,  If  ever. 

Many  of  defendants  lost  their  entire  surplus  and  stockhold- 
ers, not  uncommonly  widows,  were  compelled  to  go  Into  their 
pockets  to  meet  the  corporate  obligation,  and  It  Is  they  who  in- 
quire why  a  claim  should  be  admitted  for  which  there  was  no 
liability.  This  business  is  Insurance,  not  charity,  and  they  are 
right  In  demanding  the  fulfillment  of  their  obligations  only. 
There  is  the  rub!  The  tyranny  of  circumstances  Is  awful  but 
not  more  so  for  the  one  than  the  other.  Tour  Honors,  these 
companies  Issue  contracts  which  in  contemplation  of  law  are 
the  measure  of  their  obligations.  No  one  may  assume  the  right 
to  question  a  company  for  refusing  to  depart  from  the  letter 
and  the  spirit  of  the  agreement.  It  may  be  a  hardship,  it  may 
entail  misery,  but  it  is  not  fair  to  invoke  sentiment  as  a  law  or 
a  right. 

Now  as  we  review  this  motley  procession  of  events,  are  we 
not  to  be  congratulated  upon  the  result?  Think  of  the  restora- 
tion of  the  home,  the  business,  and  the  upbuilding  of  our  great 
city,  a  city  which  cannot  be  crushed,  a  city  portraying  all  of  th« 
historic  spirit  of  the  mighty  Spartans,  with  the  added  luster  of 
crowning  achievement.  Who  have  done  more  to  make  possible 
this  result  than  the  insurance  companies  against  whom  rests 
the  stigma  of  an  indictment?  Let  us  disregard  the  sharp  in- 
vective, let  us  forget  how  the  people  entered  defendant's  domi- 
cile imbued  with  hostility  and  infected  with  prejudice,  and  re- 
member how  finally  both  met  in  a  masterful  understanding  of 
the  motives  and  premises  of  each  other.  Recall  that  over  this 
great  ocean  of  passion  came  a  tideless  calm,  scarcely  less  force- 
ful than  the  gentle  recission  of  water  from  the  sandy  shore. 
There  are.  your  Honors,  in  this  callous  world  a  number  who  for- 
give and  many  who  forget.  If  we  reversed  this  indictment, 
which  events  seem  to  make  possible,  you  would  there  find  these 
great  companies  dressing  their  wounds  in  silence  and  with  no 
feeling  of  hatred.  Mutual  contract  demands  mutual  fulfillment. 
Fair  play  is  a  dominant  factor  in  American  life.  Must  there  be 
recorded  against  our  people  a  violent  exception  to  the  rule? 
Let  the  judgment  be  quick  that  the  world  may  continue  to  be- 
lieve in  the  honesty  and  fairness  of  this  western  commonwealth. 
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AN  HXTRAORDINARV  I  SH 

OF  AN 

EXTRAORDINARY  REMEDY. 


BY  JOHN  H.  BURKE  , 


DEDICATION. 


The  following  Brief  is  published  by  John  H.  Burke,  for 
the  benefit  of  the  Bench,  the  Bar  and  the  mercantile  com-  • 
munity,  in  order  that  the  first  named  may  fully  appreciate 
the  uses  to  which  the  high  prerogative  Writ  of  Prohibition, 
may  be  put,  leading  to  great  abuse  of  the  discretionary 
powers  of  the  Court,  while  it  is  hoped  the  class  last  named 
will,  after  a  perusal  thereof,  be,  in  future,  less  likely  to  submit 
themselves  to  the  dictation,  control  or  advice  of  any  one 
person  who  may  not  always  be  acting  entirely  from  disin- 
terested motives.  Should  any  of  the  parties  named  feel 
aggrieved  at  remarks  made  therein,  let  them  remember  the 
story  of  "Poor  Dog  Tray,"  and  profit  thereby. 

The  Brief  is  a  review  of  questions  which  will  come  up 
before  Judge  Evans  on  April  22d,  on  application  for  sixty 
writs  against  Tillson,  Tax-Collector,  and  is  as  follows : 


IN  THE 


SUPERIOR  COURT 

.     "  OF  THE 

CITY  AND  COUiNTY  OF  SAN  FRANCISCO. 


W.  S.  Hobtirt  vs.  Tillson,  No.  3,839. 

R.  F.  Morrow  vs.  Tillsou,  No.  3,840. 

Win.  Alvord  vs.  Tillson,  No.  3,841. 

E,  E.  Eyre  vs.  Tillsou,  No.  3,842. 

California  Insurance  Co.  vs.  Tillson,  No.  3,843. 

D.  O.  Mills  vs.  Tillsou,  No.  3,844. 
W.  S.  Lyle  vs.  Tillsou,  No.  3,845. 

I.  Glazier  et  al.  vs.  Tillson,  No.  3,846. 
J.  B.  Haggiu  vs.  Tillson,  No.  3,847. 
Kobert  Sherwood  vs.  Tillson,  No.  3,848. 
Seth  Cook  vs.  Tillson,  No.  3,849. 
Peter  Donahue  vs.  Tillsou,  No.  3,850. 
San  Francisco  and  North  Pacific  E.  R.  Co.  vs.  Tillson, 
No.  3,851. 

J.  B.  Haggin  et  al.  vs.  Tillson,  No.  3,852. 
Louis  Sloss  vs.  Tillson,  No.  3,853. 
Lloyd  Tevis  vs.  Tillson,  No.  3,854. 
R.  H.  McDonald  vs.  Tillson,  No.  3,855. 

E.  J.  Baldwin  vs.  Tillson,  No.  3,856. 
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Bank  of  California  vs.  Tillsou,  No.  3,857. 
ij  L.  Robinson  vs.  Tillson,  No.  3,858. 
H.  M.  Newball  vs.  Tillson,  No.  3,859. 
Anglo-California  Bank  vs.  Tillsou,  3,860. 
J.  L.  Flood  vs.  Tillson,  No.  3,801. 

H.  Miller  vs.  TUlson,  No.  3,862. 
Geo.  W.  Beaver  vs.  Tillson,  No.  3,863. 
Hutchinson,  Kohl  &  Co.  vs.  Tillson,  No.  3,864 
Geo.  E.  Wells  vs.  Tillson,  No.  3,865. 

J.  C.  Flood  et  al.,  Ex.  vs.  Tillsou,  3,860. 
A.  J.  Bryant  vs.  Tillson,  No.  3,867. 
Wm.  M.  Lent  vs.  Tillson,  No.  3,868. 
Daniel  Meyer  vs.  Tillson,  No.  3,869. 
Nevada  Bank  vs.  Tillsoa,  No.  3,870. 
A.  E.  Davis  vs.  Tillson,  No.  3,871. 
Louis  McLaue  vs.  Tillson,  No.  3,872. 

I.  C.  May  vs.  Tillson,  No.  3,873. 
Wm.  Sharon  vs.  Tillson,  No.  3,874. 
Thoa.  Bell  vs.  Tillson,  No.  3,875. 

C.  C.  Coleman  vs.  Tillson,  No.  3,876. 
Dauiel  Cook  vs.  Tillsou,  No.  3,877. 
Chas.  Mayue  vs.  Tillsou,  No.  3,878. 
J.  C.  Flood  vs.  Tillsou,  No.  3,879. 
Claus  Spreckles  vs.  Tillson,  No.  3,880. 
J.  V.  Coleman,  Ex.,  vs.  Tillson,  No.  3,881. 
R.  N.  Graves  vs.  Tillsou,  No.  3,882. 
John  Rosenfeld  vs.  Tillson,  No.  3,883. 
F.  F.  Low  vs.  Tillsou,  No.  3,884. 
Oliver  Eldridge  vs.  Tillson,  3,885. 
W.  F.  Babcock  vs.  TilLsou,  3,886. 
Louis  Sloss  &  Co.  vs.  Tillson,  No.  3,887. 
Maria  Coleman  vs.  Tillsou,  No.  3,888. 
J.  H.  Rediugtou  vs.  Tillson,  No.  3,889. 
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Virginia  and  Gold  Hill  Water  Co.  vs.  Tillsou,  No.  3,890. 

Nicholas  Luning  vs.  Tillson,  No.  3,891. 

South  Pacific  Coast  E.  R.  Co.  vs.  Tillson,  No.  3,892. 

Jas.  Phelan  vs.  Tillsou,  No.  3,893. 

Con.  O'Connor  vs.  Tillson,  No.  3902. 

Pacific  Mill  and  Mining  Co.  vs.  Tillsou,  No.  3,951. 

J.  C.  Flood  &  Co.  vs.  Tillson,  No.  3,952. 
The  above  may  well  be  considered  together,  as  they  are 
all  based  on  petitions  filed  by  the  parties  severally  named, 
asking  that  Writs  of  Prohibition  may  issue,  directed  to 
Charles  Tillson,  as  Tax  Collector  of  the  City  and  County  of 
San  Francisco,  prohibiting  him  as  such  Tax  Collector  from 
enforcing  or  collecting  certain  State  and  County  taxes  due 
by  the  respective  petitioners,  on  certain  property  included  in 
what  is  known  as  the  siibaequent  or  supplemental  personal 
property  assessmeut  roll  of  the  City  and  County  of  San 
Francisco  for  the  fiscal  year  1880  ami  1881. 

It  seems  that  the  above  petitioners  resided  or  were  doing 
business  in  the  City  and  County  of  San  Francisco,  at  12 
o'clock,  noon,  on  the  first  Monday  of  March,  1880,  and  that 
they  were  each  possessed  of  personal  property  then  subject 
to  assessment  in  said  city  and  county. 

An  examination  of  the  regular  assessment  roll  of  personal 
property  of  said  city  and  county  for  the  said  fiscal  year  1880 
and  1881,  as  completed  by  the  .\Hsessor  on  or  about  the  first 
Monday  in  June,  1880,  shows  that  the  said  petitioners  or 
most  of  them,  after  a  demand  made  by  the  Assessor, 
neglected  and  refused  to  make  or  file  with  the  Assessor  a 
statement,  either  oral  or  in  writing,  as  by  law  required,  by 
reason  of  which  failure  the  petitioners,  or  such  of  them  as 
were  assessed  in  such  roll,  were  so  assessed  arbitrarily  by 
the  Assessor,  though  on  an  inadequate  amount  of  property, 
•while  a  portion  of  the  petitioners,  namely, — Louis  Sloss  &, 
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Co.,  Louis  Sloss,  Hutchinson,  Kohl  &  Co.,  J.  C.  Flood  & 
Co.,  Haggin  &  Tevis  (as  a  firm),  C.  C.  Coleman,  I.  C.  May, 
J.  L.  Flood,  Virginia  and  Gold  Hill  Water  Co.,  Facific  Mill 
and  Mining  Co.,  Seth  Cook  and  K.  H.  McDonald,— were  not 
assessed  at  all,  though  possessed  of  large  amounts  of  pro- 
perty. 

These  facts  being  ascertained,  complaints  were  tiled  with 
the  State  Board  of  Equalization  at  Sacramento,  asking  that 
the  assessments  of  said  parties  be  increased  to  the  amounts 
stated  in  the  complaints,  where  the  party  complained  of  had 
been  already  assessed,  though  in  an  inadequate  amouiit,  and 
where  no  assessment  had  been  m;i,de  a  request  was  made 
that  the  person  so  escaping  be  assessed  on  an  amount  stated 
to  the  Board. 

The  parties  were  cited  to  appear  before  the  said  State 
Board  of  Equalization  at  a  session  thereof  in  September  last, 
and  ample  opportunity  was  afl'orded  to  each  to  appear  in 
person  or  by  representative,  and  satisfy  the  Board  that 
the  increase  in  the  assessment  prayed  for  was  unjust,  or  to 
deny  the  allegations  contained  in  the  complaints  filed  with 
said  State  Board. 

This  they  failed  and  refused  to  do,  and  the  charges  con- 
tained in  the  complaints  then  on  tile  with  ^said  State  Board 
stand  to  this  day  n^t  only  unrefuted  by  the  petitioners  above 
named,  but  admitted  pro  con/esso  by  their  own  acts  and 
admissions. 

Instead  of  appearing  before  the  State  Board  and  present- 
ing their  defense  to  the  charges,  if  they  had  any  to  ofiier, 
resort  was  hud  to  the  Supreme  Court  to  contest  the  power 
of  the  Board. 

Subsequently  the  information  presented  to  the  State 
Board  of  Equalization  was  placed  before  the  Assessor  of  the 
City  and  County  of  San  Francisco,  and  that  officer  as  com- 
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manded  by  law — Statutes  1873-4,  Page  478— included  the 
names  of  the  persons  and  the  property  described  in  the 
petitions  filed  by  the  above  petitioners  in  the  supplemental 
a  ssessment  roll  of  said  City  and  County  for  the  year  1880- 
81,  which  roll  was  completed  and  returned  by  him  on  October 
25th,  1880. 

Having  thus  reviewed  the  causes  leading  to  what  may  be 
justly  termed  these  peculiar  petitions — peculiar,  not  only 
because  of  the  number  of  persons  seeking  the  benefit  of 
this  high  prerogative  writ,  but  also  as  to  the  reasons  set 
forth  in  the  several  petitions,  asking  for  the  issuance  of 
these  writs — it  is  proper  to  present  briefly  some  of  the 
objections  to  be  raised  to  the  granting  of  the  relief  prayed 
for. 

The  Court  has  no  jurisdiction  of  the  person  or  the  subject 
matter. 

I. 

Because,  a  Writ  of  Prohibition  is  not  the  ])roper  remedy, 
as  it  runs  only  from  one  judicial  tribunal  to  an  inferior 
judicial  tribunal,  and  will  not  run  from  a  judicial  tribunal  to 
a  ministerial  officer,  as  a  Tax  Collector,  prohibiting  him  from 
performing  certain  ministerial  duties  devolving  upon  him  by 
statute. 

People  vs.  Board  of  Election  Commissioners,  54  Cal. 
404. 

Spring  Valley  Water  Works  vs.  San  Francisco.  62  Cal. 
111. 

Maurer  vs.  Mitchell,  53  Cal.  289. 
In  calling  attention  to  the  decisions  ot  our  Supreme  Court 
in  the  cases  above,  it  would  be  well  to  consider  the  facts  of 
each  case. 
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In  52  Cal.  Ill,  the  Spring  Valley  Water  Co.  asked  for 
a  writ  prohibiting  the  city  authorities  of  San  Francisco  from 
interfering  with  the  rights  of  the  Company  to  cut  off  water 
from  its  mains,  where  the  same  was  taken  for  ordinary 
municipal  purposes  (except  for  extinguishment  of  fires), 
unless  the  city  make  arrangements  to  pay  the  company  for 
use  of  water.  In  this  case  the  Court  held,  a  writ  would  not 
issue  for  the  reasons  stated  above,  and  the  petition  was 
dismissed,  Judges  McKinstry,  Crockett  and  Rhodes  assent- 
ing therein. 

In  53  Cal.  289,  Leo  Maurer  and  sixty-five  others  applied 
for  a  writ  against  Wm.  Mitchell,  Tax  Collector  of  San 
Francisco,  to  prohibit  the  collection  of  certain  taxes  assessed 
for  opening  Dnpont  street,  the  case  being  in  all  respects 
similar  to  the  ones  now  before  Judge  Evans.  The  Court, 
without  any  dissentinfr  opinion,  dismissed,  the  writ  for  the 
reasons  stated  herein. 

In  54  Cal.  404,  One  Taylor  applied  for  a  writ  prohibiting 
the  Board  of  Election  Commissioners  of  San  Francisco  from 
ordering  an  election  of  fifteen  free-holders,  and  the  Court, 
for  the  reasons  above  stated,  denied  the  writ,  the  opinion 
being  delivered  by  Morrison,  C.  J.  and  concurred  in  by 
Judges  Thornton,  Ross,  Myrick,  Sharpsteiu,  McKne  and 
McKinstry. 

li. 

The  several  petitioners  for  these  writs,  if  entitled  to  any 
standing  in  Court,  must  show  that  the  relief  asked  for  is 
specific,  and  comes  properly  under  the  class  of  cases  named 
in  Section  33(57  of  the  Civil  Code,  or  that  its  preventive 
coming  under  the  cases  named  in  Section  3368  of  the  Civil 
Code.    If  these  petitioners  have  any  course  of  action,  it 
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must  arise  under  the  last  named  section,  and  the  relief 
sought  must  be  to  prevent  the  Tax  Collecter  from  doing 
that  which  ought  not  to  be  done.  (Civil  Code,  Section 
3,366,  3,368.) 

Concedingjthis  to  be  the  case,  then  the  petitioners,  in  seek- 
ing to  procure  writs  of  prohibition  against  the  Tax  Collector, 
have  failed  to  apply  for  the  proper  remedy  by  means  of  which 
to  secure  the  preventive  relief  sought,  since  such  preventive 
relief,  if  given  at  all,  can  only  be  so  given  by  injunction, 
provisional  or  final. 

(See  Sec.  3,420,  Civil  Code.) 

III. 

If  a  Writ  of  Prohibition  were  the  proper  remedy,  the  peti- 
tioners above  named  are,  by  the  admissions  contained  in 
their  several  petitions,  precluded  from  obtaining  from  the 
Court  the  relief  sought. 

IV. 

The  several  petftioners  show  affirmatively  that  each  of  the 
persons  applying  for  these  writs  were  the  owners  of  all  of 
the  property  for  which  they  were  assessed  in  said  supple- 
mental roll  for  the  fiscal  year  1880-1881,  and  of  the  value 
stated  therein ;  that  Alexander  Badlam,  the  Assessor,  well 
knew  and  was  fully  advised  of  the  nature,  condition  and 
value  of  tha  property  of  each  petitioner.  But  there  is  no 
showing  that  the  petitioners  or  any  of  them  had  been  pre- 
viously assessed  the  fiscal  year  1880-1881,  as  the  owners  of 
the  property  named  in  said  supplemental  roll,  or  any  part 
thereof,  either  on  the  regular  assessment  roll,  or,  in  fact, 
that  said  property  had  been  assessed  at  all.    Therefore,  be- 
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ing  the  owners  of  the  property  uamed  in  tlie  roll,  it  was  the 
duty  of  the  Assessor  to  assess  them  thereon. 

Constitution,  Art.  XIII,  Section  1. 

Political  Code  Sec.  3,607,  3,617,  3,627,  3,629,  3,6^8, 
3,649. 

See  Sec.  9  of  an  Act  entitled  "  An  Act  in  relation  to  the 
assessment  and  collection  of  taxes  upon  personal  property 
in  the  City  and  County  of  San  Francisco,  approved  March 
18,  187-1,"  statutes  1873-74,  page  478. 

There  is  an  allegation  that  the  assessment  was  made  in 
frawl,  though  what  is  to  be  understood  therefrom  is  by  no 
means  definite,  and  the  allegation  is  susceptible  of  many 
different  constructions. 

What  do  these  petitioners  mean  by  the  term  fraud,  as 
used  by  them  ?  Do  they  intend  to  say  that  after  escaping 
for  a  series  of  years  from  bearing  their  just  proportion  of 
the  burdens  of  government,  it  is  a  fraud  upon  them  and 
their  rights  to  compel  a  portion  of  their  property  to  pay  a 
tardy  tax  ? 

Do  they  intend  to  say,  because  they  may  for  years  have 
refused  to  obey  the  law,  that  it  is  a  fraud  now  to  compel 
them  to  obey  the  law  and  respect  its  majesty? 

Do  they  intend  to  say  that  the  poctfer  and  middle  classes 
must  bear  all  of  the  burdens  of  government,  and  that,  be- 
cause they  (the  petitioners)  have  wealth,  it  is  fraud  on  them 
and  their  hereditary  rights  to  com})el  them  once  in  years  to 
contribute  a  few  dollars  towards  supporting  the  State  govern- 
ment that  protects  them  ? 

Do  they,  or  such  of  them  as  refused  to  make  statements 
to  the  Assessor,  intend  to  say  that,  because  the  Assessor  did 
not  have  them  sent  to  the  county  jail,  as  he  could  have 
done,  for  so  refusing,  a  fraud  has  been  committed,  whereby 
they  have  been  deprived  of  their  just  and  equitable  rights? 


11 


Do  they  intend  to  say  that  there  was  some  private  under- 
standing existing,  but  not  disclosed  to  the  Court,  whereby 
it  was  agreed  by,  with,  or  through  the  party  instigating  the 
filing  of  these  petitions,  nr  anyone  else,  that  for  certain  con- 
siderations they  should  not  be  assessed,  or  if  assessed,  such 
assessment  should  be  light,  and  therefore  to  assess  them 
thereafter  is  a  fraud  ? 

Di>  they  intend  to  convey  the  impression  to  the  mind  of  the 
Court,  or  public  generally,  that,  acting  under  the  advice  and 
instigation  of  some  person  to  the  Court  unknown,  they  con- 
tributed to  a  fund  to  defray  the  legal  expenses  incurred  in 
evading  paying  their  proportion  of  taxation,  and  because  the 
desired  object  was  not  thus  attained,  they  are  now  liable  to 
the  same  tax  to  defray  legal  expenses,  and  therefore  it  is 
fraud '?  If  so,  would  it  not  be  better  to  settle  with  the 
person  leading  them  into  the  scrape?  Would  it  not  be 
more  honorable  and  in  the  long  run  less  expensive  to  pay 
their  just  share  of  taxes  without  compulsion,  than  to  con- 
tinually be  led  aside  from  the  plain  path  of  duty,  thus  incurr- 
ing debts  and  responsibilities  which  may  not  soon  have  an 
end? 

Do  they  or  any  of  them  realize  the  nature  of  the  oath  they 
took  in  applying  for  these  writs  ? 

These  questions  are  propounded  not  for  the  purpose  of 
answering  them,  for  they  must  be  answered  by  each  of  the 
petitioners  themselves,  nor  are  they  propounded  for  the 
purpose  of  reflecting  on  any  one  unnecessarily,  but  rather 
to  cause  serious  consideration  of  a  serious  subject,  a  subject 
which,  without  doubt,  few  of  the  petitioners  have  given  any 
consideration  whatever,  else  many  of  them  would  not  have 
made  and  filed  the  aflidavits  and  petitions  asking  for  these 
writs. 
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To  the  unbiased  or  judicial  mind,  it  must  be  plain  from  a 
perusal  of  the  petitions  on  file,  and  an  examination  of  the 
assessments  rolls,  that  if  any  fraud  has  been  committed,  the 
petitioners  themselves  must  have  been  parties  thereto, 
whether  intentionally  or  otherwise,  and  may  not  now  take 
advantage  of  their  own  wrong. 

There  are  other  reasons  which  might  be  advanced  with 
propriety  to  show  why  the  writs  should  not  be  issued,  were 
it  necessary  so  to  do;  but  as  the  remedy  sought  is  not  the 
proper  one  on  the  showing  made  by  the  petitioners,  it  is 
not  necessary  to  discuss  questions  which  might  come  up  on 
a  proceeding  of  proper  character,  if  brought  iu  a  proper 
shape.  It  is  only  necessary  to  call  attention  to  the  pecu- 
liarity of  the  present  proceedings  and  the  facts,  and  com- 
pare them  with  a  case  in  Colorado  of  a  somewhat  similar 
nature,  in  which  State  the  statute  resembles  our  own. 

The  following  is  a  synopsis  of  the  decision  referred  to : 

Under  the  law,  it  was  the  duty  of  the  complainant  to 
make  return  to  the  Assessor.  *  *  *  Failing  to  furnish  the 
information,  it  is  the  duty  of  the  Assessor  to  act  upon  what 
means  of  knowledge  he  possesses.  In  any  case,  if  injustice 
is  done,  either  in  assessing  him  for  a  larger  number  of  cattle 
than  are  properly  taxable,  or  in  assessing  him  at  all,  he  may 
present  the  facts  to  the  Commi.'  sioners.    *    *  * 

It  does  not  appear  that  the  complainant  ever  listed  his 
property,  *  *  nor  does  it  appear  that,  having  been  listed 
*  *  for  too  many  cattle,  that  he  ever  appeared  *  *  *  to 
have  it  corrected. 

The  proposition  that  a  Court  of  Equity  will  take  jurisdic- 
tion amounts  to  this:  that  the  owner  of  personal  property 
may  neglect  his  statutory  duty  of  listing  his  property;  may 
neglect  to  appear  before  tribunals  established  by  law  to  cor- 
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rect  errors,  etc.,  aiid  by  a  bill  (similar  to  tli^ise)  devolve  the 
duties  of  himself,  the  Assessor  and  Board  of  County  Com- 
missioners (Equalization)  upon  a  Court  of  Equity,  and 
through  it  *  *  review  and  correct  the  assessment  rolls. 
The  proposition  is  not  to  be  entertained. 
Price  vs.  Kramer,  4  Colorado,  554. 

For  these  reasons  alone  the  petitions  should  be  di.->inissed 
and  the  writs  denied,  since,  from  a  perusal  of  the  papers  on 
file,  one  is  led  to  the  conclusion  that  to  grant  the  relief 
asked  for  would  be  a  parody  upon  justice,  and  must  result 
in  turning  our  courts  into  a  bulwark,  behind  which  every 
criminal  or  wrong-doer  could  successfully  shield  liimself 
from  the  consequence  sattending  the  commission  of  crime 
or  violation  of  law. 

To  use  the  courts  for  the  purpose  and  in  the  manner 
sought  by  the  petitioners,  is  to  say,  in  etiect,  that  wealth  Ciin 
openly  refuse  to  obey  the  law;  and  when  called  to  account 
therefor,  the  Court  will  protect  the  culprits  in  their  wrong- 
doing. 

Respectfully. 

JOHN  H.  BniKE. 
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ARGUMENT  OF  DAVID  S.  TERRY. 

I  shall  de|)art  froin  the  order  iii  which  I  had 
intended  to  present  this  case  to  the  Court,  and 
first  argue  the  question  which  the  gentleman  con- 
cluded with,  that  is,  the  question  of  the  allowance 
of  alimony  in  this  case.  A  great  deal  has  been 
said  in  the  course  of  that  argument  about  certain 
expressions  made  in  the  opinion  of  Judge  Sullivan 
in  deciding  that  case.  Judge  Sullivan,  in  my 
opinion,  and  the  opinion  o(  any  impartial  pers^on 
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■who  will  read  the  testimony,  in  some  instances  did 
very  great  injustice  to  the  plaintiff,  and  intimated 
opinions  which  were  contrary  to  the  weight  of  ev- 
idence. But  I  havn  no  doubt  that  in  the  decision 
of  this  case,  and  in  the  decisions  of  all  questions 
relating  to  it,  Judge  Sullivan  acted  conscieutiously, 
and  that  his  opinion  was  the  result  of  the  best 
exercise  of  his  judgment.  And  T  have  no  com- 
plaint to  make  of  any  Judge  whose  decision,  how- 
ever erroneous,  is  occasioned  by  an  impartial  exer- 
cise of  judgment.  The  counsel  complains  that  no 
attempt  was  made  by  the  Court  to  investignte 
certain  matters  which  were  put  forward  in  an  affi- 
davit of  one  Nellie  Brackett  A  review  of  the 
opinion,  which  was  injected  into  one  of  the  affi- 
davits of  the  defendant,  will  show — and  the  in- 
vestigation of  the  other  affidavits  will  show — that 
it  was  not  necessary  to  have  any  further  investi- 
gation to  show  that  this  was  not  a  recantation  of 
a  penitent  witness^  but  the  purchased  testimony  of 
a  confessed  perjurer.  It  was  shown  by  an  affidavit 
introduced  in  the  case,  and  by  the  confession  of 
the  attorney  for  ihe  defendant  in  the  case,  that  the 
defendant  had  been  using  money  liberally  for  the 
purpose  of  procuring  false  testimony.  It  appeared 
upon  the  record  from  the  affidavit  of  McLaughlin, 
and  from  the  testimony  of  the  attorney  himself, 
that  he  paid  to  one  man  $25,000  of  the  defend- 
ant's money,  with  the  defendant's  knowledge  and 
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consent,  aa  a  bribe,  to  steal  a  paper  from  his  em- 
ployer, which  paper  he  assumed  to  exist  and  to  be 
important  testimony  for  the  defendant.  It  appears 
from  the  opinion  itself,  which  was  quoted,  that 
during  the  progress  ot  the  trial  a  certain  witness, 
Martha  "Wilson,  who  had  testified  strongly  In 
favor  of  the  plaintiff  in  the  case,  was,  six  weeks 
after  she  had  testified,  brought  back  upon  the 
stand  by  these  attornoys  for  'he  defendant  upon 
the  pretense  of  further  cross-examination;  that  on 
her  coming  upon  the  stand  &lie  testified  that  she 
had  sworn  falsely  in  her  testimony  which  she  had 
given  upon  the  former  examination,  as  to  having 
seen  a  certain  paper  at  a  certain  time;  and  that 
upon  her  cross-examination  she  was  forced  to  con- 
iess  that  she  had  at  that  very  identical  time  seen 
and  heard  ro«rl  th'it  vprv  pnnpv;  and  that,  further, 
this  statement  was  corroborated  by  her  husband, 
who  was  put  upon  the  stand  for  the  purpose  of 
piuving  that  her  first  statement  was  false,  and 
who,  upon  his  cross-examination,  was  obliged  to 
confess,  and  did  confess,  akhough  he  had  been 
placed  there  by  the  defendant  for  other  purposes, 
that  his  wife  had  told  him  at  that  very  time  that 
she  had  seen  this  paper  and  that  it  had  been  read 
to  her. 

In  view  of  that  case  — in  view  of  those  facts — 
where  was  the  necessity,  what  was  the  object,  in 
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stopping  to  inquire  whether  the  testimony  of  this 
confessed  perjurer  was  the  voluntary  recantation 
of  a  repentent,  or  the  purchased  reciintation  of  a 
corrupt  witness  ?  I  say  that  it  would  have  been  a 
work  of  supererogation,  and  if  I  were  allowed  to 
speak  outside  of  the  record  I  might  say  that  dur- 
ing the  progress  of  that  trial  two  parties  were  or- 
dered into  custody  for  confessed  peijury,  and 
neither  of  them  was  punished,  because  they  had 
been  promised,  and  I  think  that  is  not  outside  the 
record;  that  is  inside  of  the  record — they  had  been 
promised  protection  by  the  attorney  for  the  de- 
fendant, and  had  been  told,  if  they  came  upon  the 
stand  and  confessed  their  perjury,  that  they  would 
be  subjected  to  no  punishment,  but  it  would  be 
simply  a  correction  of  testimony. 

Then  again,  in  answer  to  the  attack  which  was 
made  upon  Judge  Sullivan,  I  desire  now  to  refer 
to  the  affidavit  of  William  Sharon — I  think  it  is 
page  70  -  for  this,  that  your  Honors  may  under- 
stand these  facts  as  they  are.  The  facts  that  ap- 
peared to  Judge  Sullivan  upon  this  motion  for  ali- 
mony :  An  affidavit  was  filed  by  William  Sharon 
in  which  he  set  out  portions  of  the  opinion  of 
Judge  Sullivan,  which  showed  that  in  arriving  at 
his  conclusion  upon  the  genuineness  of  this  con- 
tract he  had  placed  great  reliance  upon  the  testi- 
mony of  a  certain  expert,  Gumpel.    He  then  set 
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out  that  a  contract  had  been  entered  into  between 
Gumpel  and  Tyler  by  which  Tyler  was  to  pay 
Guni|)el  ^625,000  in  case  his  testimony  should  be 
favorable  to  the  plaintiff  in  the  case.  A  plioto- 
graphic  copy  of  the  contract  was  attached  to  the 
affidavit,  which  was  read  by  the  counsel  in  his 
most  ornate  manner,  and  upon  investigation  these 
facts  appeared  to  the  satisfaction  of  the  Court, 
and  they  will  ap})ear  to  the  satisfaction  of  anybody 
who,  will  take  the  trouble  to  read  the  record  :  That 
a  detective  officer  of  this  city  approached  a  man 
who  was  clerk  for  the  attorney  of  the  plaintifi, 
and  stated  to  him  that  he  understood  there  were 
in  Tyler's  office  valuable  papers  which  would  be 
iuiportant  evidence  for  the  defendant,  and  pro- 
posed that  this  man  .should  abstract  those  papers 
and  deliver  them  to  him,  and  that  he  would  be 
well  paid  for  it  and  well  taken  care  ot".  tor  that 
money  loas  no  consideration.  He  was  told  that  they 
had  evidence  that  there  was  a  certain  contract  in 
writing  entered  into  by  Tyler  and  Gumpel  by 
which  Tyler  agreed  to  pay  Gumpel  for  his  testi- 
mony, provided  he  would  testify  in  favor  of  the 
plaintiff,  and  by  !iis  testimony  the  plaintiff  should 
gain  the  case.  The  clerk  disclaimed  any  knowl- 
edge of  any  such  paper.  Then  he  was  asked : 
"  Where  does  Tyler  keep  his  papers  ?"  "  Well,  he 
keeps  them  in  a  drawer  of  a  desk  which  is  closed 
with  a  Yale  lock,  and  an  apron  also  in  front  of  it." 
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"  Ciin  you  get  into  it  ?"  "  I  can  only  get  into  it  by 
bit'iikiiig  open  that  desk."  ''  Well,  it  don't  make 
any  diflerence  how  you  get  it;  3 on  get  it  and  you 
will  be  compensated  and  taken  care  of."  That 
proposition  comes  from  a  detective  officer  of  this 
town.  The  clerk  reported  this  conversation  to 
Tyler.  And  it  further  appears  in  \he  affidavits 
that  Uiany  propositions  had  been  made  to  wit- 
nesses during  the  progress  of  that  trial  to  pur- 
chase their  teRtimony,  which  could  be  proved  with- 
out any  difficulty;  but  the  difficulty  was  to  con- 
nect the  defendant  with  these  eflorts  to  suborn 
witnesses  and  commit  perjury;  that  was  the  diffi- 
culty which  we  experienced,  aud  that  appears  in 
affidavits  in  this  case.  Therefore,  when  this  man 
came  to  this  clerk  with  this  proposition,  a  trap  was 
laid  for  the  attorney  for  the  defendant  in  the  case. 
The  party  was  instructed  not  to  deal  with  Captain 
Lees,  but  to  deal  with  the  attorney  of  record  for 
the  defendant.  And  he  did  deal  with  the  attor- 
ney of  record  for  the  defendant.  A  paper  was 
manufactured  for  the  purpose.  Mr.  Tyler  received 
instructions  from  Gumpel  until  he  was  able  to 
make  a  fair  lepresentation  of  Gumpel's  signature. 
He  did  it  in  the  presence  of  Gumpel  and  with  the 
permission  of  Gumpel.    He  wrote  this  contract, 

dated  the  day  of  May,  and  placed  it  where 

his  clerk  could  get  hold  of  it  to  deliver  it  up  to 
Ml-.  Barnes,  to  see  whether  these  various  efforts  of 
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bribing  the  witnesses,  some  ol  which  succeeded, 
were  done  with  the  knowledge  and  by  the  consont 
and  prooiireinent  of  the  defendant  himself,  or 
done  by  unauthorized  parties.  And  as  was  con- 
fessed by  the  counsel  himself  upon  the  stand,  after 
first  declining  to  answer,  because  he  would  be  betray- 
ing professional  secrets.  (He  declined  to  answer  the 
question  as  to  whethei-  he  had  bought  this  paper,  and 
from  whom  he  had  got  it,  because  he  said  it  would 
be  betraying  a  professional  secret  of  an  attorney). 
He  had  to  confess  that  he  got  no  information  from 
his  client,  that  it  involved  no  information  from  his 
client,  and  then  he  stated  that  he  bought  the  pa- 
per from  the  clerk  in  Tyler's  olTice  and  hud  paid 
him  for  it  $25,000  of  the  defendant's  money; 
planked  it  down  in  thousand  and  five  hundred 
dollar  bills.  Now,  where  was  the  nece.^^sity  of  any 
further  investigation  as  to  the  truth  of  anything 
that  this  witness  said,  especially  where  there  is 
another  allegation  in  respect  to  that  witness, 
another  fact  in  resptct  to  that  witness?  It  was 
averred  that  the  family  of  this  witness  had  been 
wholly  supported  by  William  Sharon  for  more 
than  ten  months- since  March,  18S4.  These  affi- 
davits were  made  in  Febiuary,  1885.  It  was 
shown  that  since  March,  1884,  the  father  of  this 
witness  had  been  engaged  in  no  busine.^s,  had  per- 
formed no  labor,  but  had  been  wholly  supported, 
he  and  his  family,  and  was  still  wholly  supported, 
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by  William  Sharon,  and  that  he  was  living  rent 
free  in  a  house  belonging  to  Sharon.  That  affida- 
vit was  answered  in  this  manner  by  Sharon:  He 
denied  that  "Mr.  Brackett  was  or  ever  had  been 
living  in  a  house  belonging  to  him;"  but  he  did  not 
deny  that  the  whole  family  had  been  entirely  sup- 
ported by  him  from  March,  1884,  up  to  that  time, 
the  20th  of  February,  1885.  Now  where  was  the  ne- 
cei-sity,  then,  of  stopping  to  ascertain  whether  this 
witness,  in  niiiking  that  affidavit,  was  actuated  by 
pure  motives  or  the  reverse  ? 

Again,  another  fact  appeared:  This  witness  in 
that  same  affidavit  positively  swore  that  certain 
papers  introduced  as  evidence  in  that  case,  and 
found  by  the  Judge  to  be  genuine  papers,  the  gen- 
uine havidwi iting  and  signature  of  the  defendant, 
had  been  manufactured  by  the  plaintiff  after  the 
1st  day  of  January,  1881,  after  she  had  removed 
from  her  former  residence  at  Larrel  PI  nee,  on  Sec- 
ond street,  I  believe,  to  520  Van  Ness  avenue, 
where  she  was  living  at  the  time  the  trial  com- 
menced. R.  P.  Clement,  Samuel  Suule,  George 
Flournoy,  J.  B.  Mhoon,  C.  D.  Cushman,  George 
W  and  W.  B  Tyler  all  swore  that  they  had  seen 
and  examined  those  papers  in  October  or  Novem- 
ber, 1883,  and  W.  B.  Tyler  had  taken  photo- 
graphic copies  of  some  ot  them. 

Now,  I  say,  what  object  was  there,  what  good 
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would  there  have  been,  in  making  any  further  in- 
vestigation to  ascertain  the  truthfulness  of  that 
confession?  The  same  thing  had  occurred  during 
the  trial.  Martha  Wilson  had  confessed  to  perjury, 
and  upon  cross-examination  went  back  to  her 
original  statement.  Her  husband  had  been  placed 
upon  the  stand  to  corroborate  her,  and  upon  cross- 
examination  he  was  obliged  to  confess  to  the  facts, 
which  were  the  absolute  truth,  of  her  first  testi- 
mony, and  the  absolute  falsity  of  her  recantation. 
These  facts  were  within  the  knowledge  of  the 
Judge.  And  there  was  almost  a  confession  by  the 
defendant,  who  made  a  strong  appeal  to  the  Judge, 
not  couched  exactly  in  the  language  I  use,  but  that 
is  the  English  of  it:  "If  you  won't  conipel  me 
to  pay  alimony  to  this  plaintiff;  if  you  won't  com- 
pel me  to  give  her  money  to  carry  on  tliis  suit,  I 
will  defeat  her  by  starving  her;  I  will  corrupt  her 
witnesses  and  be  able  to  expose  this  conspiracy," 
as  iu;  ciilled  it.  The  English  of  it  was:  "  Don't 
give  her  anything;  she  has  got  to  the  end  of  her 
tether;  she  has  expended  all  her  means;  she  has 
no  wealthy  friends  Don't  give  her  alimony  and  I 
will  starve  her  into  an  acknowledgement  of  fraud 
and  conspiracy."  Let  us  see  the  language  that  he 
puts  it  in,  or  rather  his  attorney.  (Counsel  reads 
from  the  affidavit  of  William  Sharon,  beginning 
with  the  words:  "  T  aver  that  if  I  am  not  com- 
pelled to  furnish  money  to  reward  the  plaintiff  for 
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her  numerous  crimes,"  etc.,  and  ending  with  the 
words,  "much  less  marrying  her  "). 

What  is  the  English  of"  that,  in  the  light  of  the 
testimony  in  the  case,  in  the  light  of  the  affida- 
vit, in  the  light  of  the  fact  that  he  had  just  paid 
$25,000  to  a  clerk  to  commit  burglaiy  in  the  of- 
fice of  his  employer?  What  is  the  English  of 
that  ?  "  Why,  I  have  bribed  three  of  her  wit- 
nesses already  I  have  got  Nellie  Brackett  to 
swear  to  anything  which  my  attorney  will  dictate 
to  her.  It  3'ou  can  keep  her  without  the  means 
of  combating  me  or  procuring  suppoi  t  for  herself, 
I  will  be  able  to  get  all  tho.se  other  witnesses  to 
take  back  their  testimony  and  to  swear  that  all 
the  testimony  given  upon  the  trial  of  that  ca.se, 
when  they  were  subjected  to  cross-examinaticm 
without  being  shaken  or  involved  in  contradicticnis, 
was  fabricated  and  ialse." 

This  witness,  Nellie  Brackett,  comes  in  aud 
swears  that  the  whole  testimony  which  she  had 
given  upon  the  trial  of  the  case  was  fabricated. 
And  if  your  Honors  will  take  the  paitis  to  look  at 
that  affidavit  and  to  compare  it  with  the  opinion 
of  the  Court,  which  is  embodied  in  one  of  the  affi- 
davits of  the  defendant,  you  will  see  that  she  ad- 
dresses her  recantation  to  the  very  points  upon 
which  the  Court  expresses  disbelief  or  doubt. 
Where  the  Court  expresses  doubt  of  a  certain 


[  n  ] 

transactiot),  Nellie  comes  in  and  says:  "  That  was 
all  false."  Where  the  Court  expresses  doubt  of 
something,  Nellie  takes  up  the  expression  of  doubt 
upon  the  part  of  the  Court,  and  disbelief  of  some 
of  the  circumstances  testified  to  by  the  witnesses 
of  plaintiff;  and  her  affidavit  goes  to  the  corrobora- 
tion of  the  opinion  of  the  Court,  or  rather  to  con- 
firming the  opinion  of  the  Court  "Your  Honor 
guessed  right  on  that.  That  was  just  so  and  so. 
I  did  this.  I  fabricated  that.  I  told  that  false- 
hood and  there  was  no  truth  in  it;  it  was  concocted 
between  the  plaintiff  and  me." 

Now  the  counspl  said,  in  going  over  certain 
statemejits  made  in  the  affidavit  of  Miss  Brackett, 
that  they  h.ul  not  been  denied  in  the  counter  affi- 
davits of  the  plaintiff,  except  by  general  terms 
that  the  affidavit  was  false  in  every  particular.  I 
think  that  was  a  sufficient  denial  to  the  affidavit 
of  a  8(1  (-confessed  perjurer.  But  the  couni-el  is 
mistaken  as  to  the  fact.  When  he  said  that  the 
allegation  of  Nellie  Brackett  as  to  the  tracing  of  a 
name  ujjon  a  certain  paper  had  not  been  denied 
except  in  that  general  manner,  he  was  mistaken,  as  I 
will  show.  The  affidavit  of  Nellie  Brackett  was 
that  the  name  of  Sharon  was  traced  by  plaintiff 
upon  a  certain  paper  which  disappeared  at  the 
same  time  that  she  left  the  plaintiff,  and  which  it 
was  alleged  was  abstracted   b3'  her  and  never 
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turned  up  again.  I  say  in  the  light  of  the  fact?, 
that  if"  the  defendant  or  his  attorney  was  willing 
to  pay  $25,000  to  Tyler's  clerk  to  rob  his  em- 
ployer's desk,  that  he  could  ver^  easily  have  pre- 
vailed upon  Nellie  Brackett  to  take  a  paper  when 
she  left  the  plaintiff.  But  the  plaintiff  in  answer  to 
that  allegation:  "Affiant  says  that  she  did  not  at 
any  time  trace  the  name  of  William  Sharon,  or 
the  signature  of  said  Sharon,  on  any  letter  or  pa- 
per in  her  possession,  or  add  to  or  subtract  any 
word  in  an}- paper  received  from  him."  Now  there 
ife  a  distinct  and  explicit  denial  of  that  statement. 
The  affidavit  of  the  plaiutiflf.  which  was  filed  on 
the  16th  of  January,  and  which  was  answered  by 
Sharon  on  the  20th  of  January,  contains  this  alle- 
gation: 

"The  defendant  is  a  man  of  large  means  and 
capable  of  using  his  wealth  for  the  most  corrupt 
and  criminal  purposes;  that  for  the  purpose  of  de- 
feating affiant's  just  claims  he  has,  through  his 
attorneys  and  agents,  corrupted  grand  jurors, 
bribed  witnesses  to  swear  falsely,  stolen  letters  and 
papers,  and  has,  within  the  last  week,  endeavored 
to  bribe  a  party  to  commit  a  burglary  in  the  office 
of  the  plaintiff''8  counsel  in  order  to  procure  evi- 
dence; that  in  order  to  contest  a  case  with  a 
wealthy  and  wholly  unscrupulous  defendant,  affiant 
should  be  allowed  by  the  Court  such  an  allowance 


[    13  ] 

as  will  enable  her  to  pay  such  legal  and  proper  ex- 
penses as  .she  will  necessarily  incur  in  the  Inrther 
prosecution  of  this  case." 

This  was  not  denied,  though  Sharon  on  the  20th 
January  replied,  denying  other  statements  con. 
tained  in  the  same  aflidavit. 

The  defendant  had  informed  the  Court  that  he 
intended  to  contest  that  case  by  every  possible 
means.  He  was  a  man,  according  to  his  own  con- 
fession, who  had  $5,000,000  over  and  above  all  his 
debts  and  liabilities;  that  his  net  income  over  all 
expenses  of  every  kind  and  character  was  §30,000 
per  month.  Now  what  sum  was  necessary  in  the 
discretion  of  a  Judae  to  enable  a  party  to  contest 
with  a  man  like  that  ?  These  affidavits  disclose 
that  he  intended  to  apply  for  a  new  trial  upon  the 
ground  of  newly  discovered  evidence,  because  he 
comes  in  and  makes  affidavit  of  the  new  discovery 
of  this  confession  of  Nellie  Bracket t,  though  he 
had  had  her  and  her  pare'its  on  his  hands  for 
eleven  months.  The  moving  tor  a  new  trial  upon 
that  ground  involved  the  preparation  of  a  large 
number  of  affidavits.  A  man  with  the  amount  ot 
money  which  he  had,  and  as  unscrupulous  in  the 
manner  ot  using  il  as  lie  was  known  to  be,  could 
get  a  good  many  false  affidavits  and  find  a  great 
many  perjured  persons  to  swear  lor  him,  to  an- 
swer whom  counter  affidavits  would  be  necessary. 
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It  would  be  necessary — not  to  purchase  witnesses, 
but'lo  get  some  persons  to  iiivtstigate  the  charac- 
ter of  the  affidavit  makers;  to  ascertain  who  they 
were,  where  they  Uvei,  in  what  employment  they 
had  been,  how  they  stood  among  their  neighbors 
— all  those  things  would  h4  necessary  to  meet  the 
affidavits  prepared  upon  the  motion  lor  a  new  trial 
upon  the  ground  of  newly  discovered  evidence. 

The  Court  intended  to  give  to  the  plaintiff  such 
an  allowance  as  would  enable  her,  not  upon  equal 
terms,  but  upon  something  like  equal  terms,  to 
contest  with  her  husband  in  the  further  prosecu- 
tion of  that  suit,  which  was  then  just  about  be- 
gun. The  trial  of  the  case  had  Uifted  from  the 
10th  day  of  March  until  the  19th  day  of  Septem- 
ber. The  amendments  to  statement  on  motion 
for  a  new  trial  from  seven  thousand  pages  of  re- 
porter's transcript  would  be  a  work  of  considerable 
labor  and  woultJ  require  a  gteat  de;il  of  time.  It 
is  usual — and  I  believe  the  looks  ail  show  that  it 
is  usual — to  allow  in  actions  of  iliis  kind  to  the 
wile,  when  her  position  has  been  established  to 
the  satisfaction  of  the  Court,  from  one-fifth  to  one- 
third  of  ibe  husband's  income.  In  this  case  one- 
twelfth  of  the  net  income  was  the  allowance.  I^ho 
can  say  that  that  was  an  abuse  of  discretion  ? 
Who  can  say  that  that  was  excessive?  Why  in 
a  case  that  came  before  one  of  the  departments  of 
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this  Court  just  a  few  moDths  before  the  case  of 
Sharon  vs  Sharon  I  refer  to  Church  vs.  Church 
-  where  the  Court  had  allowed  the  plaintiff  in 
that  case  in  a  final  judgment  one-fourth  of  the 
gross  income,  which  was  all  deiived  from  separate 
prnperty.  The  Court  found  his  whole  income, 
gross  income,  from  every  source,  was  $800  per 
month.  Out  of  that  he  was  paying  $105  per 
month  interest  on  a  mortgage.  He  was  paying 
taxes,  street  assessments'  and  every  sort  of  ex- 
pense which  real  property  in  San  Francisco  wa« 
subjected  to  And  yet  the  Court  allowed  to  the 
plaintit!'  in  that  case  one-fourth  of  the  gross  in- 
come, $200  per  month,  $100  per  month  fur  life, 
and  $100  until  the  further  order  of  the  Court. 
And  the  Court-  placed  a  rec' iver  in  possession 
of  his  property  because  he  was  not  able  to  give  a 
bond  in  $10,000  to  comply  with  the  order  of  the 
Court  and  pay  that  alimony  monthly.  He  came 
to  this  Court  and  applied  for  an  order  to  stay  pro- 
ceedings. The  Court  refused  to  grant  the  order 
for  the  stay  of  proceedings,  and  the  then  Chief 
Justice  reprimanded  Mr.  Burnett  for  making  the 
motion.  Now  if  one-fomth  of  the  (jross  income 
was  not  too  much  foi  Church,  one-twelfth  of  the 
net  income  ought. not  to  be  too  much  for  Sharon. 

The  proposition  which  is  made  by  the  counsel 
and  broadly  stated,  that  the  Court  had  always 
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ruled  against  the  payment  of  alimony,  except 
where  the  marriiige  had  been  openly  acknowl- 
edged, was  not  borne  out  by  the  authority  which 
he  read.  I  think  his  authority  was  Brinkley  vs. 
Brii.kley,  in  the  50  of  New  York.  The  statement 
that  he  made  was  that  no  Court  had  paid  alimony, 
or  that  the  Court  had  uniformly  ruled  ihat  alimony 
ought  not  to  be  paid  except  there  had  been  an  open 
cohabitation  with  the  reputation  of  husband  and 
wife.  The  authority  which  he  read  said  there 
must  be  something  of  that  kind  or  proof  of  the 
contract. 

My  investigation  of  the  authorities  shows  me 
that  recognition,  cohabitation  and  repute  do  not 
constitute  marriage.  They  are  simply  evidence  of 
the  fact  thai  an  agreement  of  msirriage  had  been 
at  some  former  time  made.  And  so  the  books  all 
say.  They  are  circumstances  from  wfiich  a  Court 
will  infer  that  a  contract  of  marriage  had  been 
entered  into  by  the  parties.  But  does  it  follow 
that  a  marriage  contract  can  be  proved  in  no  other 
manner?  I  can  prove  my  title  to  a  piece  of  land 
—  and  this  Court  has  so  held  in  a  great  number  of 
instances — by  simply  proving  an  open,  adverse 
possession  under  a  claim  of  right  for  five  years. 
But  do  those  authorities  go  to  the  extent  of  hold- 
ing that  I  cannot  prove  my  title  by  showing  a  deed 
from  the  party  who  claims  adversely.    From  the 
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fact  that  I  have  occupied  adversely  and  peaceably 
and  notoriously  under  a  claim  of  right  for  five 
years,  the  Court  will  infer  that  I  have  title.  It  is 
the  very  fact  of  title  having  been  acquired,  the 
muniment  of  which  has  been  lost  by  lapse  of  time, 
that  is  presumed  from  such  lenath  of  adverse  pos- 
session. But  does  that  mean,  is  it  pretended,  that 
I  carmot  prove  the  title  in  some  other  manner; 
that  I  cannot  produce  a  paper  written  and  signed 
by  the  adverse  claimant,  not  acknowledged,  not 
recorded,  if  you  please,  although  the  statutes  re- 
quire deeds  of  convej'ance  of  public  property  to 
be  recorded,  just  in  the  same  language  that  the 
statute  requires  a  contract  of  marriage  to  be 
recorded.  It  says  that  the  contract  must  be  ac- 
knowledged and  recorded  in  the  same  manner  as 
deeds  to  land  Now  what  is  the  resuli  it  you  do 
not  record  a  deed  ?  Suppose  you  do  not  record  a 
deed  to  land;  does  it  vitiate  your  deed  ?  Does  it 
delriict  at  all  from  the  valiility  of  the  contract? 
The  only  effect  would  be  if  you  failed  to  record 
and  an  innocent  purchaser  without  knowledge  of 
your  claim  came  in  and  paid  his  money  for  that 
land,  you  would  have  to  stand  the  loss. 

(Here  the  Court  takes  a  recess  until  2  o'clock 
p.  M.) 
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I  was  before  recess  referring  to  the  fact  which 
appeared  upon  this  motion  before  Judge  Sullivan, 
and  I  turn  now  to  the  Bill  of  Exceptions,  page  63. 

W,  H.  L.  Barnes,  recalled  for  plaintiff: 

Mr.  Tjler — Question — When  did  you  get  that 
paper,  a  copy  of  which  you  have  attached  to  that 
affidavit  ?    Ansucer — Saturday. 

Q.  Who  did  you  get  it  from  1  A.  \  decline  to 
state. 

Q.  You  decline  to  state?    A.  Yes. 

Mr.  Tyler—  I  would  like  to  have  that  question 
answered,  if  your  Honor  please.  It  is  quite  im- 
portant, it  seems  to  me. 

The  Witness — I  think  your  Honor  will  allow  me 
to  argue  my  own  objection. 

Mr.  Tyler— I  hope  not. 

The  Court — Mr.  Barnes  has  a  right  to  state  his 
grounds  for  not  desiring  to  answer  the  question. 

Mr.  Evans — I  suppose  they  have  to  put  the 
question  in  issue — by  denying  it  by  aflidavit. 

Mr.  Tyler — I  deny  there  was  such  a  contract 
ever  made  between  me  and  Mr.  Gumpel,  and  I 
will  make  my  affidavit  to  that  effect. 

(After  argument,  Mr.  Tyler  was  called  on  the 
stand.)    I  read  from  page  67  : 

Qeorge  W.  Tyler,  recalled : 

The  Witness — I  say  that  no  contract  of  any 
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kind  whatever,  in  any  shape,  manner  or  form  was 
ever  entered  into  between  me  and  Gumpel  in  re- 
pjard  to  any  thing  connected  with  his  testimony  in 
this  case.  I  never  spoke  to  him  that  I  recollect, 
Irom  the  time  I  met  hirn  in  Nevada,  on  the  trial 
of  a  murder  case  in  which  he  was  a  witness,  and 
ill, which  we  had  some  very  unpleasant  words.  I 
am  sorry  to  say  that  I  think  I  was  wrong  in  that. 
And  I'rom  that  time  until  after  defendant  an- 
nounced his  case  closed,  I  never  spoke  to  him. 

Q.  That  in,  the  trial  of  the  case  of  Sharon  vs. 
Sharon.     A.  Yes;  that  was  in  July. 

The  Court — Do  you  mean  to  say  you  did  not 
sign  any  such  paper  as  that  of  which  they  have  a 
photograph  copy?  A.  I  did  not  say  it  was  not 
signed  by  me,  or  written  by  me. 

Mr.  Barnes — Was  it  written  and  signed  by  you  ? 
A.  Yes. 

Q.  Wiis  it  signed  by  Mr.  Gumpel?  A  Never. 
He  furnished  me  with  his  .signature,  and  it  was 
put  up  for  your  benefit,  and  I  know  just  how  much 
money  you  paid  for  it ;  and  there  is  the  signature 
that  I  made  myself  for  Mr.  Gumpel.  A  great  many 
thou.-^ands  this  man  made  by  it.  We  will  show 
your  Honor  who  has  been  the  disbursing  agent  in 
this  case,  and  who  has  paid  the  money.  There 
has  been  a  scheme  of  the  bigest  rascality  that  ever 
was  committed 
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Mr.  Barnes — I  desire  to  ask  the  witness  a  ques- 
tion. When  did  you  write  that  paper  ?  A.  I  have 
got  it  down  here.  Thin  is  the  memorandum  that 
I  made  on  the  day  I  wrote  it :  "  Drew  contract 
with  Gumpel  for  the  benefit  of  Barnes  on  the  7th 
day  of  January,  1885." 

Q.  Where  did  you  draw  it  ?    A.  In  my  office. 

Q.  Who  appended  the  name  of  Gurapel  to  it  ? 
A.  I  did. 

Q.  How  did  you  do  it  ?    A.  With  a  pencil. 

Q.  Did  you  trace  it?    A.  No.  sir. 

Q.  Did  you  write  it  yourself?  A.  Yes.  Here 
is  one  I  wrote  that  in  a  good  deal  better  than  the 
one  you  have  got  on  tlie  contract. 

Q.  Take  a  pencil  now  and  write  the  same  signa- 
ture. 

Mr.  Tyler  here  wrote  the  signature  of  Mr. 
Gumpel. 

The  Witness — 1  think  that  is  about  as  good  as 
your  contract. 

Q.  Then  you  wrote  the  name  of  Mr.  Gumpel  to 
that  paper  ?    A.  Yes. 

Q.  When  did  you  first  hear  that  I  had  the  paper? 
A.  Oh  !  I  knew  when  you  got  it. 

Q.  When  did  you. first  receive  information  that 
I  had  it.  A.  Yesterday,  in  my  house  in  Alameda, 
from  my  confidential  clerk.  He  told  me  he  gave 
it  to  you,  and  how  much  you  gave  him  for  it,  and 
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in  what  kind  of  bills.  We  have  got  the  numbers 
of  the  bills,  too,  that  you  gave  him. 

Q.  Then  there  was  a  job  put  up  on  me  ? 

Tyler. —  Now  if  Your  Honor  pleases,  1  desire 
that  Mr.  Barnes  shall  take  the  stand  and  answer 
those  questions.  I  will  tell  him  all  about  it  then. 
I  will  not  only  tell  him  all  about  it,  but  my  cleik 
will  tell  Your  Honor  exactly  the  faots^  and  some 
others  that  know  all  about  it  as  well  as  we  do.  I 
say  that  there  is  a  great  deal  of  rascality  in  con- 
nection with  it.  I  am  guilty,  or  else  some  oneel.-e 
is.  I  want  Mr.  Barnes  to  take  the' stand  and  tell 
where  he  gut  the  contract,  and  tlicii  I  will  ti'Ii  him 
all  I  know  about  it . 

W.  H.  L.  Barnes,  recalled: 

Mr.  Foot  I  now  repeat  my  question.  Where 
did  you  get  the  paper,  ol'  whicli  you  have  pre- 
sented a  photographic  copy.  A  1  decline  to 
state  on  the  grounds  previously  stated,  that  to  do 
so  would  be  a  breach  of  professional  confidence, 
and  of  my  obligations  to  ray  client. 

A  fter  ailjOunniieiif : 

The  Court — He  makes  an  answer  that  as  an 
officer  of  this  Court,  on  the  responsibility  of  his 
oath,  that  it  is  a  privileged  communication,  and  to 
that  extent  I  respect  his  answer.  I  can  not  go 
into  the  Counsel's  conscience.    He  says  to  answer 


L  ] 


the  (jiicstioii  invulves  the  violation  of  his  oath  of 
ail  iiiionify,  and  I  shall  not  compel  him  or  any 
oth<'i-  attorney  to  do  that. 

Mr  Foot    I  will  put  another  question.  Did' 
\()u  personally  pay  any  money  for  tliis  paper,  and 
if  !<().  h'jw  much,  to  whom  and  where?    A.    I  de- 
cline to  answer  on  the  same  g^outids  as  the  last 
pr-  ceding  quesiion. 

Mr.  Terry — That  question  involves  no  commu- 
nication fi-om  his  client. 

Mr.  Foot — Kasked  whether  he  personally  paid 
it.  A.  I  did  not  personally  pay  money,  if  you 
uJiileistand  by  that  paying  my  money. 

The  Court — Did  any  money  pass  through  your 
hands  in  connection  with  the  transaction?  A.  I 
decline  to  answer  on  the  same  ground  as  betore. 
In  other  words,  I  cannot  answer  the  question 
without  accompanying  it  with  explanations  that 
involve  other  matters,  and  T  decline  to  answer 
that  single  question  without  making  with  it  a 
proper  statement. 

The  Court — Does  it  involve  a  disclosure  of  any 
communication  made  by  your  client  to  you?  A. 
Yes  sir.  I  had  a  number  of  communications  with 
him  about  it. 

Mr.  Tyler — Certainly  he  did  not  have  to  go  to 
his  client  to  know  whether  he  paid  money  or  not. 
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The  Court — It  seems  to  rne  tlicy  ;ire  entitle  I  to 
have  the  question  answercfL 

(Mr.  Barnes  here  connulted  with  liis  asscMMMie.-* ). 

The  Witness — I  think  if  your  Honor  orrJers  uie 
to  tell  what  I  know  about  it,  I  will  trll  it  wlih  tin; 
utmotit  frankness,  but  I  don't  pn)|)ose  I'lr  a 
moment  to  do  anything  more  than  jiroipct  wloit  I 
consider  to  be  a  propriet}',  and  the  vtry  nioment 
your  Honor  says  that  that  is  disposed  ol,  I  1:11 
glad  to  sa}'  all  I  know  about  it. 

Mr.  Foot — did  you  personally  pay  any  rnoin  y 
for  this  i>aper,  if  so,  how  inucli,  and  when  ami 
where,  and  to  whom  did  you  pay  it  A.  I  per- 
sonally paid  money  for  that  p;ip(  1  Tlu-  lii>t 
price  was  .f'i.OOO ;  I  agreed  to  it.  The  second 
price  was  ^7,500;  I  agreed  to  it.  The  third  pi  ice 
was  $25,000,  and  I  paid  it. 

Q.  To  whom?    A.  I  don't  know  his  n;itne. 

Q.  Is  he  a  young  man  in  Mr.  Tyler's  ollii;e  ? 
A.  Yes. 

Q.  John  F.  McLaughlin — is  tlmt  his  name? 
A.  Yes. 

The  Court  —  Judge  Tyler's  cleik?  A.  1  be- 
lieve he  was.  I  did  not  understand  he  wns  in 
Judge  Tyler's  office  at  the  time.  I  thought  he 
had  left  there. 

Mr.  Foot  —  when  was  the  money  j);iid  ?  \. 
Saturday. 
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Q.  At  what  time  ?    A.  At  12  o'clock. 

Q.  Where?    A.  At  my  house  in  this  City. 

Q.  How  was  it  paid  —  In  what  kind  of  coin  ? 
A.  Currency. 

Q.  What  were  the  denominations?  A.  $1,000 
and  1500. 

Q.  From  whom  did  you  obtain  the  bills  ?  A. 
From  the  Bank. 

Q.  Upon  what  sort  of  a  document  ?  A.  On  a 
ch-  c;k. 

Q.  Of  Mr.  Sharon  ?    A.  Yes. 
The  Court  —  Now  I  understand  you  desire  to 
m-.xl.K  some  explanation. 

(After  objections  and  argument). 

The  Court— I  think  he  is  entitled  to  make  his 
explanation  now. 

Mr.  Barnes — More  tlmn  three  weeks  ago  I  was 
informed  by  the  Capt;iin  of  the  detectives  in  this 
City — Capt.  I.  W.  Leori — that  a  disclosure  had 
been  made  to  him  of  a  contract  between  Tyler 
and  Gumpel,  made  about  last  spring.  I  think  that 
was  before  the  dicision  in  this  case  was  announced. 
From  lime  to  time  he  spoke  to  me  about  it  and 
reported  what  he  was  finding  out.  and  at  last  said 
he  had  found  the  man  who  was  informed  about  it. 
I  did  not  know  who  it  was,  but  at  last  I  saw  him 
with  the  Captain.  He  made  a  statement  about  it, 
and  I  told  him  that  I  did  not  care  for  his  affidavit. 
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He  offered  to  make  an  affidavit  of  it.  I  told  him 
I  (lid  not  care  about  his  affidavit,  and  would  not 
take  it,  and  didn't  want  any  such  thing.  It  went 
along  without  my  interference  until  it  come  to  the 
poitit,  that  the  Captain  reported  to  me,  that  he 
had  direct  evidence  of  a  contract,  in  black  and 
white. 

The  villainy  of  such  an  arrangement,  if  it  were 
true,  WHS  such  as  to  make  me  determine  to  obtain 
possession  of  the  paper.  The  nature  of  the  trans- 
action was  such  that  I  thought  if  I  could  obtain 
possession  of  the  document,  about  which  there 
could  be  no  mistake.  I  would  make  every  endeavor 
to  get  it.  I  repeated  it  to  my  client,  and  he  told 
nie  if  I  thought  it  necessary,  to  get  it.  Capt.  Lees 
and  myself  met  this  man.  I  did  not  know  at  that 
time  that  he  was  in  Tyler's  office.  I  don't  think 
at  that  time  I  had  ever  seen  him  before,  but  be- 
fore I  got  through  with  him  I  knew  he  had  been 
in  Tyler's  office.  I  first  met  him  at  the  American 
Exchange  in  company  with  Capt.  Lees.  Indeed,  I 
always  saw  him  in  his  company,  and  I  secured  the 
possession  of  that  paper  and  paid  the  money  for  it 
because  I  thought  it  to  be  genuine,  and  that  it 
was  the  evidence  of  a  great  fraud,  and  I  intended 
to  use  it  civilly  and  criminally. 

Now  there  are  other  documents  here  showing 
the  reason  why  Mr.  Tyler  pursued  the  course  he 
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did  in  order  to  ascertain  who  was  the  disbursing 
agent  of  this  defendant  in  his  bribery  and  at- 
tempted bribery  of  witnesses.  A  man  by  the 
name  of  James  Nolan  had  made  an  affidavit  in  the 
case  about  being  approached  and  offered  a  br  ibe  to 
procure  a  witness,  Mrs.  Snow,  to  go  upon  the  stand 
during  the  trial  of  the  case,  take  back  her  testi- 
mony and  acknowledge  that  she  had  committed 
perjury.  That  oflter  was  made  by  one  Matt  Kan- 
navan.  The  defendant  in  answer  to  the  affiilavit 
denied  that  he  had  ever  authorized  Matt  Kanna- 
van  to  do  anything  of  the  kind.  We  had  known 
of  these  offers  having  been  made,  but  were  never 
able  to  trace  the  connection  between  the  parties 
who  made  those  offers  and  the  defendant  in  the 
case.  But  this  was  done  when  the  confidential 
clerk  of  Tyler  was  approached  by  this  captain  of 
the  detectives  with  what  was  in  plain  English  a 
proposition  to  forge  a  paper  and  swear  that  it  was 
Tyler's  signature,  because  it  could  not  mean  any- 
thing else.  His  affidavit  was  that  they  told  him 
they  knew  there  was  such  a  paper,  and  if  he  would 
get  it  he  would  be  well  paid  for  it,  and  it  didn't 
make  any  diflerence  how  he  got  it;  he  would  be 
protected  and  well  paid  for  it.  That  paper  was 
made  for  the  purpose  of  tracing  back  to  the  de- 
fendant himself  this  bribery  and  corruption  and 
subornation  of  perjury,  and  it  succeeded.  We  did 
show  that  with  the  connivance  of  the  defendant 
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himself  $25,000  was  paid  by  his  attorney  for 
what  he  understood  to  be  the  commission  of  a  bur- 
glary. That  is  sufficient  answer  to  the  question 
— that  and  other  facts  mentioned  in  the  opinion  — 
why  Judge  Sullivan  did  not  stop  when  these  pro- 
ceedings were  had,  to  ascertain  whether  the  state- 
ment of  Nellie  Brackett  was  true  or  false.  He 
knew  it  was  false — on  the  face  of  it  it  was  false. 
She  was  contradicted  by  six  or  eight  respectable 
witnesses,  and  she  admitted  on  the  stand  that  she 
had  committed  perjury.  A'ld  it  further  appeared 
that  she  and  her  whole  family  had  been  supported 
by  the  defendant  for  ten  months.  And  I  say  from 
those  facts  that  it  would  have  been  trifling  with 
ju.stice  to  have  awarded  Ihe  plaintiff  any  sum;  un- 
less it  was  a  sufficient  sum  to  enable  her  to  employ 
persons  to  watch  and  counteract,  or  at  least  ascer- 
tain the  names,  of  these  parties  suborning  wit- 
nesses, and  the  names  of  the  witnesses  who  were 
bought  for  coin  to  sweiir  upon  the  motion  for  a 
new  trial. 

As  far  as  the  proposition  is  made  that  the 
amount  of  counsel  fees  is  excessive,  that  is  a  mat- 
ter which  addressed  itself  to  the  discretion  of  the 
Court,  and  about  which  I  do  not  care  to  say  any- 
thing, in  as  much  as  my  own  services  went  into  the 
estimate.  But  I  have  this  to  say,  that  we  would 
be  very  glad  to  surrender,  and  would  have  been  at 
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any  time  very  glad  to  surrender,  all  claims  lor  ali- 
mony and  counsel  fees  for  one  half  of  the  aiin.uiit 
that  the  defendant  paid  out  to  his  own  coiiti>el 
who  tried  the  case,  and  others  who  did  not  try  tlie 
case,  but  who  were  employed  to  manufacture  pub. 
lie  opinion. 

Now  then,  upon  this  question  of  marriage,  a 
great  deal  of  useless  learning  has  been  displayed 
upon  questions  which,  in  my  humble  opinion,  have 
nothing  to  do  with  case,  or  any  question  involved 
in  it.  I  am  not  here  to  deny— nor  would  any  law- 
yer have  the  face  to  get  up  and  deny  in  the  pres- 
ence of  a  Court  of  respectable  attainments  —  that 
contracts  against  public  policy,  against  good  morals 
and  against  the  express  provisions  of  the  statute, 
are  null  and  void.  But  I  do  deny,  and  I  say  tliat 
no  authority  can  be  found  in  any  book  for  the 
proposition  that  the  contract  found  in  the  second 
and  third  findings  of  Judge  Sullivan  in  this  case, 
is  against  public  policy,  against  good  morals  or 
opposed  to  the  prohibition  of  any  statute.  I  say 
that  it  is  a  contract  perfectly  legal  and  valid  under 
the  laws  of  California,  and  under  the  laws  of  every 
civilized  country  in  the  world,  with  the  exception 
of  England,  and  that  it  would  have  been  a  |)er- 
fectly  valid  contract  in  England  up  to  the  twenty, 
sixth  year  of  the  reign  of  George  II,  when  the 
Marriage  Act  was  passed;  that  before  that  lime. 
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according  to  all  the  authorities,  English  and 
American,  a  promise  in  words  of  the  present  to 
take  a  woman  ior  a  wife  and  a  man  for  a  husband, 
a  mutual  })romise,  constituted  a  marriage;  that  it 
constituted  a  marriage  at  common  law  and  that  it 
constitutes  a  marriage  in  every  State  of  the  Union, 
with  the  exception,  I  admit,  of  California,  where 
the  statute  requires  something  more.  But  I  say 
that  the  only  respect  in  which  the  statute  of  Cali- 
fornia changes  the  common  law  rule  is  in  the  pro- 
vision that  consent  alone  does  not  constitute  the 
marriage  contract;  it  must  be  followed  by  some- 
thing else.  It  must  be  followed  by  a  solemniza- 
tion, or  by  the  mutual  assumption  ol  rights,  duties 
or  obligations —rights,  duties  or  obligations  in  the 
alternative,  if  your  Honors  please. 

I  propose  to  read  those  statutes  in  this  connec- 
tion. Of  course  the  rule  in  co'istruing  a  statute  is 
to  take  it  altogether.  This  Code  is  one  statute 
complete.  The  four  Codes  are  one  statute,  and 
are  construed  as  one  law  Now  the  article  on 
personal  relations,  title  1,  Marriage,  commences  at 
Section  55,  which  de6nes  what  marriage  is.  It  is 
defined  to  be  a  personal  relation  arising  out  of  a 
civil  contract,  to  which  the  consent  of  the  parties 
capable  of  making  it  is  necessary.  Consent  alone 
will  not  constitute  marriage.  It  must  be  followed 
by  a  solemnization  or  mutual  assumption  of  marital 
rights,  duties  or  obligations. 
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Now  what  in  the  first  place  are  the  rights  of 
mtirriage.  Cohabitation  and  sexual  intercourse 
are  one  of  the  rights  which  follow  that  institution. 
What  are  the  duties  which  devolve  upon  a  hus- 
band by  that  contract?  That  he  shall  support  his 
wife,  provide  for  her  support  and  sustenance  and 
provide  lor  her  a  residence.  All  that  is  shown  in 
the  findings  to  have  been  done.  What  are  her 
duties  ?  To  live  with  him  and  be  a  companion  to 
him;  to  perform  the  duties  he  requires  of  her. 
Now  the  Court  finds  that  this  contract  of  mar- 
riage was  entered  into  between  these  parties  on  the 
25th  of  August,  1880;  that  they  each  signed  the 
paper,  which  is  set  out  in  the  findings,  and  which 
I  say  in  any  country  in  the  world,  except  Eng- 
land, would  at  this  present  time  constitute  a  valid 
and  binding  marriage  without  an \ thing  else  what- 
ever. And  it  would  have  been  a  good  and  valid 
marriage  in  England  before  the  twenty-sixth  year 
of  the  reign  of  George  II.  The  gentlemen  would 
ask  the  Court  to  add  a  word  to  that  statute.  They 
ask  the  Court  by  judicial  legislation  to  add  the 
word  "  public  mutual  assumption  of  marital  rights 
and  duties."  If  that  is  to  be  done  it  must  be  done 
b}  the  Legislature,  by  legislative  action,  and  not 
by  judicial  legislation.  Our  government  is  divided 
into  three  departments,  legislative,  executive  and 
judicial.  It  is  the  province  of  the  Legislature  to 
pass  laws,  to  amend  laws,  to  change  laws.    It  is 
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the  province  ot  the  Courts  to  construe  the  laws, 
and  they  should  be  able  to  say  in  support  of  their 
decisions:  "Thus  the  law  is  written."  You  can- 
not add  one  word  to  or  subtract  one  word  from  the 
statute,  which  expresses  the  sovereign  will  of  the 
law-making  power.  You  are  here  to  construe  and 
not  make  laws.  What  we  ask  is  that  this  law  shall 
be  construed  according  to  the  rules  ot  construc- 
tion laid  down  in  all  the  books,  and  according  to 
the  expressed  will  and  intention  of  the  Legisla- 
ture as  expressed  in  the  law  itself.  There  is  no 
room  for  construction.  The  law  is  so  plain  that  a 
wayfaring  man,  though  a  fool,  cannot  err  in  con- 
struing it. 

Section  56,  the  next  section,  says:  ''Any  un- 
married male  of  the  age  of  eighteen  3'ears  or  up- 
wards, and  any  unmarried  female  of  the  age  of 
fifteen  years  or  upwards,  not  otherwise  disquali- 
fied, are  capable  of  consenting  to  and  consum- 
mating marriage."  That  shows  the  intention  of 
the  Legislature,  what  was  meant  by  that,  what 
marriage  consisted  of  and  what  was  necessary  to 
make  the  marriage  mentioned  in  the  preceding 
section,  was  consent  atid  consummation  by  the 
parties  who  were  not  incapable  of  entering  into  the 
contract.  Section  57  makes  it  clearer  still:  "Con- 
sent to  and  subsequent  confirmation  of  the  mar- 
riage may  be  manifested  in  any  form  and  may  be 
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proved  under  the  same  general  rules  as  to  evi- 
dence as  facts  in  other  cases. '  Manifested  in  any 
form,  by  writing,  or  by  oral  words,  or  by  public 
acknowledgement  and  repute.  It  may  be  proven 
as  any  other  fact  is  proven,  and  the  best  proof  any 
contract — I  don't  care  whether  a  marriage  con- 
tract or  any  other  contract — the  best  and  highest 
order  ot  proof  of  any  contract  is  the  written  sig- 
natures of  the  parties  to  that  contract;  and  that 
contract  the  Courts  finds  was  made  by  these  par- 
ties on  the  25th  day  of  August,  1880.  Then  the 
consent  was  manifested  by  a  written  contract, 
signed  by  the  parties,  the  very  highest  order  of 
evidence.  In  what  manner  the  subsequent  con- 
summation or  the  assumption  of  marital  rights, 
duties  and  obligations  was  proved,  the  record  does 
not  disclose;  but  the  Court  finds  the  fact  of  the 
assumption  of  maiital  rights,  duties  and  obliga- 
tions, and  you,  in  the  absence  of  any  statement  of 
evidence,  are  obliged  to  hold  that  that  finding  was 
supported  by  proper  and  legidmate  evidence. 

Then  there  are  home  inhibitory  clauses,  prohib- 
iting incestuous  marriages,  marriages  between 
whites  and  blacks  or  mulattos,  and  prohibiting 
marriages  during  the  lifetime  of  a  former  wife  or 
husband.  These  are  the  only  prohibited  mar- 
riages under  this  Code.  Then  Section  68,  Article 
II,  says.    "Marriages  must  be  licensed,  solemnized. 


L    33  ] 

auihenticHted  and  recorded  as  provided  in 
tlii.s  iiriicle,  but  non-coiupliance  with  its  provis- 
iuriH  doiis  not  invalidate  any  lawful  marriage." 

Now,  tlien,  of  course,  as  to  what  is  a  lawful  mar- 
ri.igc.  your  Honors  must  look  back  to  the  preced- 
ing title,  and  you  will  find  that  ail  marriages  are 
lawiul  except  incestuous  marriages,  marriages  be- 
tween whites  and  blacks  and  marriages  during  the 
lifetime  of  a  former  wife  or  husband  who  has  not 
been  divorc^-d.  All  the  other  provisions  are  di- 
rectory, and  although  the  Legislature  must  have 
known  — although  there  must  have  been  lawyers 
in  the  Lejiialature  who  must  have  known  the  rules 
— the  universal  rule,  which  has  been  adopted  by 
the  Courts  of  the  United  States  and  the  Courts  of 
England,  that  thefe  statutes  are  merely  directory, 
and  that  a  failure  to  comply  with  the  provisions  of 
the  statute,  although  it  may  subject  the  parties  to 
prO!-ecution  or  punishment  U^r  a  crime  or  misde- 
meanor, does  not  affect  the  validit}^  of  the  mar- 
riages. Yet  out  of  abundant  caution  the  Legisla- 
ture provided  in  Section  68  that  non-compliance 
did  not  invalidate  any  lawful  marriage.  The 
books  are  full  of  those  cases  from  almost  every 
State  in  the  Union.  I  won't  take  time  to  read  the 
cases,  but  I  shall  read  only  one  or  two. 

I  read  from  the  case  of  Meister  vs.  Moore,  which 
was  cited  by  counsel  in  his  brief,  God  knows  for 


[    34  J 

what  purpose.  It  is  in  96  U.  S.,  76.  The 
opinion  commenced  on  page  78.  It  was  a  case 
which  came  up  in  the  Circuit  Court  of  Michi<r-in, 
and  involved  the  vahdity  of  a  marriage  which 
took  place  under  the  laws  of  that  State. 

Mr.  Justice  Strong  delivered  the  opinion  of  the 
Court:  "The  learned  Judge  of  the  Circuit  Court 
instructed  the  jury  that  if  neither  a  minister  nor 
a  magistrate  was  present  at  the  alleged  marriage 
of  William  A.  Mowry  and  the  daughter  of  the  In- 
dian Pero,  the  marriage  was  invalid  under  the 
Michigan  statute,  and  this  in.structioii  is  now  al- 
leged to  have  been  erroneous. 

"It  certainly  withdrew  from  the  consideration 
of  the  jury  al!  evidence,  if  any  then;  was,  of  in- 
formal marriage  by  contract  by  verba  de  present}. 

^^Ihat  such  a  contract  constitutes  a  marriage  at 
common  law  there  can  be  no  doubt,  in  view  of  the  ad- 
jadicatio7i8  made  in  this  country  from  its  earliest  set- 
tlement to  the  present  day. 

"Marriage  is  everywhere  regarded  as  a  civil 
contract.  Statutes  in  many  of  the  States,  it  is  true, 
regulate  the  mode  of  entering  into  the  contract, 

but  they  do  not  confer  the  right. 

"  Hence  they  are  not  within  the  principle  that 
where  a  statute  creates  a  right  and  provides  a  rem- 
edy for  its  enforcement  the  remedy  is  exclusive. 
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No  doubt,  a  statute  may  take  awny  a  common  law 
right;  but  there  is  always  a  presumption  that  the 
Legislature  has  no  such  intention  unless  it  be 
plainly  expressed.  A  statute  may  declare  that  no 
m'arringes  shall  be  valid  unless  they  are  solemnized 
in  a  prescribed  manner;  but  such  an  enactment  is 
a  very  different  thing  from  a  law  requiring  all 
marriages  to  be  entered  into  in  the  presence  of  a 
magistrate  or  clergyman,  or  that  it  be  preceded  by 
a  license  or  publication  of  banns,  or  be  attested  by 
witnesses.  Such  formal  provisions  may  be  con- 
strued as  merely  directory,  instead  of  being  treated 
as  distinctive  of  a  common  law  right  to  form  the 
marriiige  relation  by  words  of  present  assent.  And 
such  we  think  has  been  the  rule  generally  adopted 
in  construing  statutes  regulating  marriage.  What- 
ever diiections  tliey  may  give  respecting  its  forma- 
tion or  soletjinization,  Courts  have  usually  held 
marriages  good  at  common  law  to  be  good,  not- 
withstanding the  statutes,  unless  they  contain  ex- 
press words  of  nullity.  This  is  the  conclusion 
reached  by  Mr.  Bishop  after  an  examination  of  the 
authorities.  Bishop  on  Marriage  and  Divorce,  Sec- 
tion 283  and  notes.  We  do  not  propose  to  exam- 
ine in  detail  the  numerous  decisions  that  have  been 
made  by  the  State  Courts.  In  many  of  the  States 
enactments  exist  very  similar  to  the  Michigan 
statute;  but  their  object  has  manifestly  been,  not 
to  declare  what  shall  be  requsite  to  the  validity  of 
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a  marriage,  but  to  provide  a  legitimate  mode  o^ 
solemnizing  it.  Thej  speak  of  the  celebraiion  of 
its  rite  rather  than  of  its  validity,  ai,d  they  ad- 
dress themselves  principally  to  the  functionaries 
they  authorize  to  perform  the  ceremony.  In  most 
Cfises  the  leading  purpose  is  to  sfecure  a  registration 
of  marriages  and  evidence  by  which  marriages 
may  be  proved;  for  example,  by  certificate  of  a 
clergyman  or  magistrate,  or  by  an  exemplification 
of  the  registry.  In  a  small  numt)er  of  the  States, 
it  must  be  admitted,  such  statutes  have  beeti  con- 
strued as  denying  validity  to  marriages  tiot  formed 
according  to  the  statutory  directions.  Notably 
this  has  been  so  in  North  Carolina  and  Tennessee, 
when  the  statute  of  North  Carolina  was  in  force. 
But  the  statute  contained  a  provision  declaring 
null  and  void  all  marriages  solemnized  without  li- 
cense first  had.  So  in  Massachusetts  it  was  e.irly 
decided  that  a  statute  very  like  the  Michigm  stat- 
ute rendered  illegal  a  marriage  which  would  have 
been  good  at  common  law,  but  whijh  was  not  en- 
tered into  in  the  manner  directed  by  the  written 
law. 

Mil  ford  vs.  Wbnester,  7  Mass,  48. 

"It  may  well  be  doubted,  however,  whether 
such  is  now  the  law  in  that  State.  In  Pm  ton  vs 
Hervy  (1  Gray,  Mass.,  119),  where  the  questicm 
was  whether  a  marriage  of  a  girl  only  13  years  old, 
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married  without  parental  consent,  was  a  valid  mar- 
riage (the  statute  prohibiting  clergymen  and  mag- 
istrates from  solemnizing  marriages  of  females  un- 
der 18  without  the  consent  of  parents  or  giiard- 
dian),  the  Court  held  it  good  and  binding,  not- 
withstanding the  statute. 

"In  speaking  of  the  effect  of  statutes  regulating 
marriage,  including  the  Massachusetts  statute 
(which,  as  we  have  said,  contained  all  the  provis- 
ions of  the  Michigan  one)  the  Court  said:  'The 
effect  of  these  and  t-imilar  statutes  is  not  to  render 
such  marriages,  when  duly  solenuiized,  void,  al- 
though the  statute  provisions  have  not  been  com- 
plied with.  They  are  intended  as  directory  upon 
ministers  and  magistrates,  and  to  prevent,  as  far  as 
possible,  the  soleriiniz  ilion  of  man iages  when  the 
prescribed  oiidilioiis  and  formalities  have  not  been 
fulfilled.  But  in  the  absence  of  any  provision  de- 
claring marriages  not  celebrated  in  a  prescribed 
manner  or  between  parties  of  certain  ages  abso- 
lutely void,  it  is  held  that  all  marriages  regularly 
made  according  to  the  common  law  aie  valid  and 
binding,  though  had  in  violation  of  the  specific  reg- 
ulations imposed  by  statute.'  There  are  two  or 
three  other  States  in  which  deci.sions  have  been 
made  like  that  in  Seventh  Massachusetts. 

**  We  will  not  undertake  to  cite  those  which 
hold  a  different  doctrine,  one  in  accord  with  the 
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opinion  we  have  cited  from  1  Gray.  Reference  is 
made  to  them  in  Bishop  on  Marriage  and  Divorce, 
Section  '283,  et  seq.;  in  Reeve's  Domestic  Rela- 
tions, 199,  200;  in  Kent's  Commentary,  90,  91, 
and  in  2  Greenleai  on  Evidence.  The  rule  de- 
duced by  all  these  writers  from  the  decided  cases 
is  thus  stated  by  Mr.  Greenleaf:  'Though  in 
most,  if  not  all,  of  the  United  States,  there  are 
statutes  regulating  the  celebration  of  marriage 
rites  and  inflicting  penalties  on  all  those  who  dis- 
obey the  regulations,  yet  it  is  generally  considered 
that,  in  the  absence  of  any  positive  statute  declar- 
ing that  all  marriages  not  celebrated  in  the  pre- 
scribed manner  shall  be  void,  or  that  none  but  cer- 
tain magistrates  or  ministers  shall  solemnize  a 
marriage,  any  marriage  regularly  made  according 
to  the  common  law,  without  observing  the  statute 
regulations,  would  still  be  a  valid  marriage.'  As 
before  remarked,  the  statutes  are  held  merely  di- 
rectory; because  marriage  is  a  thing  of  common 
right;  because  it  is  the  policy  ol  the  State  to  en- 
courage it,  and  because,  as  sometimes  has  been 
said,  any  other  construcViou  would  compel  holding 
illegitimate  the  oftspring  of  many  parents  con- 
scious of  no  violation  of  law." 

The  right  to  marry  is  not  given  by  the  statute; 
it  existed  before  the  statute.  In  the  language  of 
the  books,  it  is  not  the  child,  but  the  parent  of 
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civil  government,  and  in  the  language  of  Lord 
Stovyell  a  marriage  might  exist  between  a  man 
and  woman  if  there  were  no  third  person  upon 
the  face  of  the  earth,  as  was  the  case  of  the  par- 
ents of  mankind.  The  ntatute  does  nut  confer 
upon  anybody  the  right  to  marry,  and  a  statute 
which  prohibited  marriage  would  be  void. 

In  the  month  of  April,  1880,  the  Legislature  of 
California  adopted  the  common  law  of  England, 
so  far  as  it  is  not  repugnant  to  or  inconsistent  with 
the  Constitution  of  the  United  States,  or  the  Con- 
stitution and  laws  of  this  State,  as  the  rule  of  de- 
cision in  all  the  Courts.  At  common  law  the 
paper  copied  in  the  second  finding  would  have  it- 
self constituted  a  marriage.  When  the  parlies, 
being  competent,  agree  in  the  present  to  marry, 
using  words  in  the  present,  as,  "  I  do  take  you  lor 
my  wife;"  "  I  do  take  you  tor  my  husband,"  the 
marriage  is  complete  without  ceremony  or  consum- 
mation. Nothing  more  is  needed  than  in  language 
that  is  mutually  understood  the  parties  accept  each 
other  as  husband  and  wife. 

1  Bishop  on  Marriage  and  Divorce.  Sees. 
228  and  22>). 

1  Fraser  on  Domestic  Relations,  145. 
"A  maxim  of  the  civil  law,  equally  also  of  the 
ecclesiastical  of  the  common  law,  indeed,  of  all 
law,  is  concensus  non  concuhilus  facit  matrimotiium. 
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Hence/  when  parties  capable  of  intermarriage 
agree  to  present  marriage  the  matrimonial  rela- 
tion is  made  thereby  complete,  and  what  id  some- 
times called  the  consummation  adds  nothing  to  it. 
This  is  true  everywhere  subjected  to  the  qualifica- 
tion that  in  some  countries  there  are  statutes  re- 
quiring the  addition  of  specified  ceremonies  and 
forms,  but  the  compliance  gives  the  marriage  no- 
where any  additional  strength." 

1  Bishop  on  Marriage  and  Divorce,  Sec- 
tion 228. 

According  to  the  argument  of  the  coun.«el  who 
opened  the  case  on  the  part  of  the  appellant,  there 
can  be  no  direct  evidence  of  the  contract,  but  it 
must  be  shown  in  every  case  by  cohabitation  and 
reputation;  that  is  one  way  of  proving  it,  wh«n 
there  is  no  direct  evidence;  that  is  an  inferior  class 
of  evidence.  The  direct  evidence  of  the  contract 
itself,  by  producing  the  signatures  of  the  parties 
or  the  witness  who  was  present  when  the  contract 
was  made,  is  far  better  than  circumstantial  evi- 
dence. In  many,  if  not  all  the  States  of  the 
Union,  statutes  have  been  ado{)ted  regulating 
the  mode  in  which  such  contracts  shall  be 
entered  into,  and  providing  the  means  by 
which  evidence  of  its  execution  shall  be  preserved, 
and  also  providing  for  the  infliciton  of  punish- 
ment on  those  who  fail  to  comply  with  these 
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laws;  these  statutes  do  not  confer  the  right;  they 
siinply  provide  the  mode  of  entering  such  con- 
tact, and  notwithstanding  the  existence  of  such 
enactment,  unless  it  is  therein  expressly  provided 
that  all  marriages  not  entered  into  in  conformity 
therewith  shall  be  void,  or  that  none  but  certain 
designated  officers  shall  solemnize  the  contract,  all 
marriages  entered  into  in  conformance  with^the 
coMiiiion  \<iw,  per  verba  de  presenti,  are  valid  and 
binding. 

Parton  vs.  Rarveij,  1  Gray,  119. 
Londonderry/  vs.  Chester,  2  N.  II.,  268.  ' 
Meider  vs.  Moore,  96  U.  S.,  76. 

The  case  in  the  1  Gray,  the  case  of  Parton 
vs.  Harvey,  was  a  marriage  contracted  by  a  girl  of 
13  years  of  age  without  the  consent  or  knowledge 
of  her  parents.  The  age  of  consent  in  Massachu- 
setts is  that  of  the  common  law,  12  years.  The 
mother  got  possession  of  the  bride  and  kept  her  in 
iier  custody,  and  the  husband  sued  out  a  writ  of 
hdheas  corpus.  The  Court  ol  Massachusetts  held 
that  the  marriage  was  valid  and  binding,  although 
had  in  contravention  of  the  prohibitory  words  of 
the  statute,  and  that  the  girl  was  unlawfully  in 
the  custody  of  her  mother  and  ordered  her  to  be 
discharged. 

It  is  very  true,  and  I  cannot  say,  "Pity,  'tis,  'tis 
true,"  that  Judge  Sullivan,  in  writing  his  opinion, 
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placed  a  considerable  degiee  of  reliance  upon  an 
article,  or  rather  a  note  to  an  article,  written  by 
John  Norton  Pomeroy,  in  the  West  Coast  Re- 
porter, which  he  was  then  publishing.  This  note, 
I  think,  appeared  in  the  edition  of  tliat  paper 
published  on  the  9th  day  of  October,  1884.  Tlie 
paper  was  a  weekly  publication.  It  appears  from 
this  record  that  shortly  after  that  publication  the 
counsel  for  the  defendant  in  this  case  wrote  a 
note  to  Mr.  Pomeroy.  What  further  communi- 
cation was  had  I  do  not  know.  What  further  in- 
ducements were  offered  I  do  not  know.  What 
sized  fee,  if  any,  was  paid  to  Mr.  Pomeroy  to 
come  in  as  an  advocate  in  this  case  1  do  not 
know;  but  on  the  23d  of  October,  1884,  there 
was  a  sort  of  retraction,  or  explanation,  or  apol- 
ogy made  in  that  periodical,  I  propose  to  read 
the  article  itself,  and  I  propose  to  read  the  sec- 
ond article,  which  apologized  for  it.  Now  this 
article  which  was  written  upon  the  true  construc- 
tion of  the  Civil  Code,  and  referring  to  Section 
55  of  the  Civil  Code  of  the  State  of  California, 
the  article  being  upon  the  true  rules  for  inter- 
preting the  Code.  Mr.  Pomeroy  used  this  lan- 
guage as  to  the  meaning  of  the  words  "  marital 
rights,  duties  and  obligations." 

"  Does  it  mean  that  two  spouses  must  openly 
live  as  husband  and  wife  ?    Must  hold  each  other 
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out  to  the  world  as  husband  and  wife?  There 
are  strong  arguments  against  that  meaning.  In 
the  first  place,  the  phraseology  to  des(;ribe  ex- 
actly tli;it  condition  has  long  been  and  is  very  fa- 
miliar, and  if  the  authors  of  the  Code  had  such 
a  meaning  it  seems  hardly  possible  that  they 
should  reject  this  familiar  and  expressive  phrase- 
oloi^y.  Instead  of  saying  that  consent  must  be 
followed  by  habit  and  repute,  or  by  the  parties 
holding  each  other  out  to  the  world  as  husband 
and  wife,  which  would  have  left  no  doubt  as  to 
their  meaning,  they  adopt  this  uncouth  phrase 
wliicli  does  not  necessarily  have  such  a  meaning; 
but  jii  the  second  place,  such  an  alteration  of  the 
common  law  rule  seems  to  be  entirely  without 
any  reason  and  opposed  to  common  sense  Un- 
der the  law  previous  to  the  Code  proof  that  two 
parties  had  treated  each  other  as  husband  and 
wife,  had  lived  together  as  such,  was  sufficient  to 
enable  a  jury  or  Coui't  to  infer  and  find  the  fact 
of  a  marriage.  Why,  not  at  all,  because  such 
living  and  holding  out  of  itself  constitutes  a 
marriage;  but  solely  because  from  such  living 
and  holding  out  the  Court  and  jury  may  find 
that  at  some  previous  time  the  two  parties  did, 
as  a  fact,  consent  to  be  married;  did,  as  a  fact, 
agree  to  be  husband  and  wife,  the  previous  actual 
cor>sent  or  agreement  to  be  husband  and  wife  is 
the  ultimate  and  essential  fact;  the  mode  of  life, 
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the  holding  out  and  the  like  are  nothing  but  cir- 
cumstantial evidence  from  which  that  fact  may  be 
inferred.  Now,  when  living  as  husband  and  wife 
and  holding  out  as  such  were  only  necessary  evi- 
dence for  the  purpose  of  inferring  the  facts  of  a 
previous  consent,  it  seems  strange  and  useless  to 
require  evidence  of  the  same  kind  of  holding  and 
living  as  husband  and  wife  and  the  like  when 
the  fact  of  a  prior  consent  has  already  been 
clearly  established  by  independent  evidence. 
There  seems  to  be  no  sense  in  such  a  great  alter- 
ation of  the  common  law  doctrine."    *    *  * 

Now  I  say  that  that  language  expresses  the 
calm,  impartial,  unbiased  and  unbought  opinion 
of  a  great  lawyer,  and  it  is  entitled  to  all  the 
weight  that  a  deliberate  opinion  from  that  source 
is  entitled  to  at  the  hands  of  a  Court.  I  submit 
that  the  second  article,  which  is  quoted  in  appel- 
lant's brief,  affords  an  instance  of  the  influence 
of  wealth,  and  the  facility  with  which  a  rich  man 
may  avail  himself  of  the  ability  and  learning  of 
the  most  gifted  man,  and  I  say  that  no  ono  who 
reads  the  explanatory,  or  I  might  say  the  ex- 
culpatory article  of  the  23d  of  October,  can  fail 
to  see  that  it  does  not  express  the  true  opinion 
of  the  author  as  to  the  construction  of  the  section 
referred  to,  and  that  it  would  have  been  bet- 
ter for  the  reputation  of  the  writer  if  it  had 
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never  been  published.  Now  let  us  see  what 
that  is: 

I  read  from  Pomeroy's  second  article: 

"  Whatever  weight  may  be  due  to  the  consid- 
erations before  suggested  in  the  former  article, 
there  are,  in  my  opinion,  equal  if  not  greater  ob- 
stacles to  an  interpretation  which  treats  the  sec- 
tion as  having  made  no  material  alteration  in  the 
rule  as  previously  settled — the  common  law  rule. 
If  by  the  previous  rule,  after  verba  in  praesenti  the 
copula  was  sufficient  to  constitute  a  marriage,  it 
seems  almost  impossible  to  suppose  that  in  the 
phrase,  "  by  a  mutual  assumption  of  marital 
rights,  duties  or  obligations,"  the  authors  of  the 
Code  and  the  Legislature  did  not  mean  some- 
thing more  and  different — something  additional. 
We  may  wonder  at  the  employment  of  terms  so 
unlike  the  usual  phraseology  of  statutes,  and  may 
regret  that  words  more  definite  and  certain  in 
their  meaning  were  not  selected,  and  still,  if  we 
give  any  fair  and  reasonable  signification  to  all 
the  language  we  can  hardly  escape  the  conclusion 
that  "  a  mutual  assumption  of  marital  rights,  du- 
ties or  obligations  "  imports  acts  and  conduct  of 
the  two  parties  toward  each  other,  and  rights  and 
duties  belonging  to  the  marriage  relation  which 
cannot  possibly  be  embraced  in  words  ^^copula," 
or  the  word  "consummation,"  or  even,  perhaps, 
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the  word  "  cohabitation."  exactly  what  is  meant 
by  the  phrase,  I  repeat,  onl}'^  the  Courts  can  de- 
termine." 

Now  compare  the  language  of  those  two  arti 
cles,  one  when  he  was  writing  for  the  instruction 
of  his  class  and  his  readers,  the  other  after  he 
had  been  communicated  with  by  the  attorney  for 
a  defendant  who  was  willing  to  pay  $25,000  for  a 
worthless  paper.  I  say  further — and  1  say  it 
upon  the  authority  of  the  books,  and  challenge 
the  production  of  any  adjudicated  case,  or  any 
opinion  of  the  writer  of  a  text  book,  or  any 
.  dictum  of  any  respectable  Court  to  the  contrary 
— that  an  agreement  to  keep  a  marriage  secret 
will  not  invalidate  it,  neithei;  will  it  necessarily 
involve  in  doubt  the  proofs  of  its  existence.  (I 
Bishop  on  Marriage  and  Divorce,  Sec.  252;  also, 
Dalrymple  vs.  Dalryraple,"4  Eng.  Ecclesiastical, 
485).  This  authority  I  propose  to  read,  because 
it  is  a  case  almost  exactly  like  this,  and  was  de- 
cided by  one  of  the  greatest  Judges  who  ever 
presided  over  an  English  Court,  to  wit.  Lord 
Stowell,  formerly  Sir  William  Scott: 

"The  facts  of  this  case  are  these:  Mr.  John 
William  Henry  Dalrymple  is  the  son  of  a  Scotch 
noble  family.  At  the  age  of  19,  being  a  cornet 
in  His  Majesty's  Dragoon  Guards,  he  went  with 
his  regiment  to  Scotland  in  the  latter  end  of 
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March,  or  beginning  of  April,  1804.  Shortly 
after  his  arrival  he  became  acquainted  with  Miss 
Johanna  Gordon,  the  daughter  of  a  gentleman  in 
a  respectable  condition  of  life.     What  her  age 
was  does  not  directly  appear — she  being  described 
as  of  the  age  of  21  years  and  npwards — she  was, 
however,  young  enough  to  excite  a  passion  in  liis 
breast,  and  it  appears  that  she  made  him  a  return 
of  her  affections.    He  visited  frequently  at  her 
father's  house  in  Edinburgh,  and  at  his  seat  in 
the  country,  at  his  place  called  Braid.    A  paper 
without  date,  marked  No.  1.  is  produced  by  her. 
It  contains  a  mutual  promise  of  marriage,  and  is 
superscribed  "a  sacred  promise."  A  second  paper, 
No.  2,  produced  by  her,  dated  May  28,  1804,  con- 
tains a  mutual  declaration  and  acknowledement 
of  a  marrict^e.    A  third  paper.  No.  10,  is  pro- 
duced by  her,  dated  July  11,  1804;  contains  a  re- 
newed declaration  of  marriage  made  by  him,  and 
accompanied  by  a  promise  of  acknowledging  her 
the  moment  he  has  it  in  his  power,  and  an  en- 
gagement on  her  part  that  nothing  but  the  great- 
est necessity  shall  compel  her  to  publish  this 
marriage.    These  two  latter  papers  were  enclosed 
in  an  envelope  inscribed  "sacred  promises  and 
engagements,"    and    all  the  three    papers  are 
admitted  or  proved  in  the  cause  to  be  of  the  hand- 
writing of  the  parties  whose  writing  they  pur- 
port to  be. 
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"  It  appears  that  Mr.  Dalrymple  had  strong 
reasons  for  supposing  that  his  father  and  family 
would  disapprove  of  this  connection,  and  to  a 
degree  that  might  seriously  affect  his  fortune;  he 
therefore  in  his  letters  to  Miss  Gordon  repeatedly 
enjoined  this  obligation  of  the  strictest  secrecy, 
and  she  observed  it,  even  to  the  extent  of  making 
no  communication  of  their  mutual  engagements 
to  her  father's  family,  though  the  attachmentand 
intercourse  founded  upon  it  did  not  pass  unob- 
served by  one  of  her  sisters,  and  also  by  the  ser- 
vants, who  suspected  that  there  were  secret  ties 
and  that  they  were  already  or  soon  would  be 
married.  *  *  *  *  *  *  It  appears  that 
they  were  in  the  habit  of  having  clandestine  noc- 
turnal interviews  both  at  Edinburgh  and  Braid, 
to  which  frequent  allusions  are  niSde  in  their 
letters.  One  of  the  most  remarkable  of  these 
nocturnal  interviews  passed  on  the  6th  of  July, 
at  Edinburgh,  where  she  was  left  alone  with  two 
or  three  servants,  *  *  *  *  There  is  proof 
enough  to  establish  the  fact,  in  niy  opinion,  that 
he  remained  with  her  the  whole  of  that  night. 
He  continued  to  write  letters  of  a  passionate  and 
even  conjugal  import,  and  to  pay  nocturnal  visits 
during  the  whole  of  his  stay  in  Scotland,  but 
there  was  no  cohabitation  of  a  more  visible  kind, 
nor  any  habit  and  repute  as  far  as  appears  but 
what  existed  in  the  surmises  of  the  servants  and 
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the  sister.  His  stay  in  that  country  was  short- 
ened by  his  father,  who  came  down,  alarmed,  as 
it  should  seem,  by  the  report  of  what  was  going 
on,  and  removed  him  to  England  on  or  about  the 
21st  of  July,  *  *  *  In  England  he  contin- 
ued till  1805,  when  he  sailed  for  Malta.  His  last 
letter,  written  on  the  eve  of  his  departure,  rein- 
forces his  injunctions  of  secrecy,  and  conjures 
her  to  withhold  all  credit  from  reports  that  might 
reach  her  of  any  transfer  of  his  affections  to 
another.  *  *  *  He  continued  abroad  till 
May,  1808,  with  the  exception  of  a  month  or 
two  in  the  Autumn  of  180G,  when  he  returned 
for  a  purpose  unconnected  with  this  history,  un- 
known to  his  father,  and,  as  it  appears,  to  this 
lady, 

"  It  is  upon  this  occasion  that  the  alteration  of 
his  affections  first  discloses  itself,  in  conversa- 
tions with  a  Mr.  Hawkins,  a  friend  of  his  family, 
to  whom  he  gives  some  account  of  the  connec- 
tion which  he  had  formed  with  Miss  Gordon  in 
Scotland,  complains  of  the  consequences  of  it,  in 
being  tormented  with  letters  from  her,  which  he 
was  resolved  never  to  read  in  the  future,  and 
having  reason  to  fear  that  she  would  write  others 
to  his  father,  he  requested  Mr.  Hawkins  to  use  all 
means  of  intercepting  any  letters  which  she 
might  write  to  the  one  or  the  other. 
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"  Mr.  Hawkins  executed  his  commission  liy  in- 
tercepting many  letters  so  addressed,  thouuh  in 
consequence  of  her  extreme  importunity  he  for- 
warded two  or  three  of  those  addressed  to  Mr. 
Dalr3'mple;  and  heat  length  wrote  to  h(>r  him- 
self about  the  end  of  1806  or  the  beginning  of 
1807,  and  strongly  urged  her  to  desist  from 
troubling  General  Dalrymple  with  letters.  This 
led  to  a  correspondence  between  her  and  Mr. 
Hawkins:  and  it  was  nf)t  till  the  death  of  Mr. 
Dalrymple's  father  (which  happened  in  the  Spring 
of  the  year  1807)  that  she  asserted  her  marriage 
rights  and  furnished  him  with  copies  of  these 
important  papers,  which  she  denominates,  accord- 
ing to  the  style  of  the  law  of  Scotland,  her  ''mar- 
riage lines."  She  took  no  steps  to  enforce  her 
rights  by  any  process  of  law.  Upon  the  un- 
looked-for return  of  Mr.  Dalrymple,  some  time 
in  the  latter  part  of  May,  1808,  he  immedi- 
ately visited  Mr.  Hawkins,  who  communicated 
what  had  passed  by  letter  between  himself  and 
Miss  Gordon,  and  sufTered  him,  though  not  with- 
out reluctance,  to  possess  himself  of  two  of  her 
letters,  which  Mr.  Dalrymple  has  exhibited.  Mr. 
Hawkins,  however,  dismissed  him  with  the  most 
anxious  advice  to  adhere  to  the  connection  he  had 
formed,  and  by  no  means  to  attempt  to  involve 
any  other  female  in  the  misery  that  must  attend 
any  new  matrimonial  connection. 
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"Within  a  very  few  days  al'tc'rwards  Mr.  Dal- 
ryirii)lo  inarrics  Miss  Laura  Manners  in  the  most 
formal  and  regular  manner.  Mi.ss  Gordon,  who 
had  Ix'foi'o  heai'd  some  reports  of  no  very  defi- 
nite natnr'",  instantly,  upon  hearing  authentic 
news  (if  this  event,  takes  measures  for  enforcing 
her  rights,  and  heing  informed  that  he  is  amen- 
able only  to  this  jurisdiction,  she  immediately 
a])plies  for  its  aid  to  enforce  the  performance  of 
what  she  considers  as  a  inarruige  contract. 

The  case  has  proceeded  regularly  on  both 
sides,  and  iias  been  instructed  with  a  large  mass 
of  evidence,  much  of  it  replete  with  legal  erudi- 
tions, for  which  the  Court  has  to  acknowledge 
great  obligations  to  the  gentlemen  who  have  been 
examined  in  Scotland.  It  has  also  been  argued 
with  great  industry  and  ability  by  the  counsel  on 
botii  sides,  and  now  stands  for  final  judgment, 
lacing  argued  in  an  Euglkh  Court,  it  must  be  ad- 
judicated according  to  the  principles  of  English 
law  applicable  to  such  cases.  But  the  only  prin- 
ciple applicable  to  such  a  case  by  the  law  of 
England  is,  that  the  validity  of  Miss  Gordon's 
marrirge  rights  must  be  tried  by  reference  to  the 
law  of  the  country  where,  if  they  exist  at  all,  they 
had  their  origin.  *  *  *  ij^j^g  law-learning  of 
Scotland  has  been  copiously  transmitted,  the 
facts  of  the  case  are  examinable  on  principles 
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common  to  the  laws  of  both  countries,  and,  in- 
deed, to  all  systems  of  law.  It  is  described  as 
an  advantage  lost  that  Miss  Manners,  the  lad}'  of 
the  second  marriage,  is  not  here  made  a  party  to 
the  suit;  she  might  have  been  made  so  in 
point  of  form,  if  she  had  chosen  to  intervene;  in 
substance  she  is,  for  her  marriage  is  distinctly 
pleaded  and  proven,  and  is  as  much,  therefore, 
under  the  eye  and  under  the  attention  and  under 
the  protection  of  the  Court  as  if  she  were  for- 
mally a  party  to  the  question  respecting  the  va- 
lidity of  her  marriage,  which  is,  in  effect,  to  de- 
cide upon  the  validity  of  her  own. 

"jFbr  I  take  it  to  be  a  position  beyond  the  reach  of  all 
argument  and  contradiction,  that  if  the  Scotch  mar- 
riage be  legally  good,  the  seco?id  or  English  marriage 
must  be  legally  bad.  Another  advantage  intimated 
to  be  lost  is  this,  that  the  Native  Forum  would 
have  compelled  the  production  of  her  letters  to  him 
for  the  purpose  of  seeing  whether  anything  in 
them  favored  his  interpretation  of  the  transaction. 
Surely,  according  to  any  mode  of  proceeding, 
there  can  be  no  need  of  a  compulsory  process  to 
extract  them  from  the  persons  in  whose  posses- 
sion they  must  be,  if  they  exist  at  all.  If  they 
contain  such  matter  as  would  favor  such  an  in- 
terpretation, he  must  be  eager  to  produce  them,  for 
they  would  constitute  his  defense.  N^ot  being  pro- 
duced, the  necessary  conclusion  is  either  that  they 
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do  not  exist  or  that  they  contain  nothing  which 
lie  could  use  willi  any  advantage  for  such  purpose. 
*  *  *  The  marriage  which  is  pleaded  to  be 
constituted  by  virtue  of  some  or  all  of  the  facts, 
of  which  I  have  just  given  the  outline,  and  to 
which  I  shall  have  occasion  more  particularly  to 
advert  in  the  course  of  my  judgment,  has  been 
in  the  argument  described  as  a  clandestine  and  ir- 
regular marriaga.  It  is  certainly  a  private  transac- 
tion between  the  individuals,  but  it  does  not  of  course 
follow  that  it  is  to  be  considered  as  a  clandestine 
transaction  in  any  ignominious  meaning  of  the 
word,  for  it  may  be  that  the  law  of  the  country 
in  which  the  transaction  took  place  may  contem- 
plate private  marriages  with  as  much  countenance 
and  favor  as  it  does  the  most  public.  It  depends 
likewise  entirely  upon  the  law  of  the  country 
whether  it  is  justly  to  be  styled  an  irregular 
marriage. 

"In  some  countries  only  one  form  of  contract- 
ing marriages  is  acknowledged,  as  in  our  own, 
with  the  exception  of  particular  indulgences  to 
persons  of  certain  religious  persuasions;  saving 
those  exceptions,  all  marriages  not  celebrated  ac- 
cording to  the  prescribed  forms  are  mere  nulli- 
ties. There  is  and  can  be  no  such  thing  in  this 
country  as  an  irregular  marriage.  *  *  What 
is  the  law  of  Scotland  on  this  point? 
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'■  Marriage,  being  a  contract,  is,  of  course,  con- 
censual,  for  it  is  the  essence  of  all  contracts  to  be 
constituted  by  the  consent  of  parties.  Concensus 
non  concubitus  facit  matrhnonmm  is  the  maxim  of 
the  Roman  civil  law,  is,  in  truth,  the  maxim  of  all 
law  upon  the  subject,  for  the  concnhitus  may  take 
place  for  the  mere  gratification  of  the  present  ap- 
pi'tite,  without  a  view  to  anything  further,  but  a 
marriage  must  be  something  more;  it  must  bean 
agreement  of  the  parties  looking  to  the  consortium 
vitae,  and  agreement,  indeed,  of  parties  ca- 
pabl;  of  the  concubitus,  for  though  the  concu- 
bitus itself  will  not  constitute  marriage,  yet  it  is 
so  far  one  of  the  essential  duties  for  which  the 
parties  stipulate,  that  the  incapacity  of  either 
party  to  satisfy  that  duty,  nullifies  the  contract. 
Marriage  in  its  origin  is  a  contract  of  natural 
law,  it  may  exist  between  two'  individuals  of 
different  sexes,  although  no  third  person  existed 
in  the  world,  as  happened  in  the  case  of  the 
common  ancestors  of  mankind.  It  is  the  parent, 
not  the  child  of  civil  society.  In  civil  society  it 
becomes  a  civil  contract,  regelated  and  prescribed 
by  law,  and  endowed  with  civil  consequences. 

Justice  McKinstry. —  At  some  lime  in  your 
argument,  not  now,  I  would  like  to  inquire  as  to 
whether  you  find  any  difference  between  the  law 
of  Scotland  and  the  common  law  of  P^ngland  ? 
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Mr.  Terry. — No  sir;  in  this  case,  the  same 
case,  Lord  Stowell  says  that  they  were  the  same 
until  the  Act  of  26  of  George  II,  which  made  all 
marriages  illegal  unless  regularly  performed,  ex 
cept  in  the  cases  of  some  of  the  dissenting  sect. 
After  the  26  of  George  II,  Lord  Stowell  says 
there  can  be  no  irregular  marriages  in  J]ngland 
But  the  people  of  the  United  States  did  not 
bring  the  statutes  of  George  II  with  them  when 
they  left  England  for  America.  The  Legislature 
of  California  in  1850  did  not  adopt  the  statutes 
of  George  II,  but  the  common  law  of  England, 
and  that  is  the  rule  of  decision  in  our  ciuiiitry 
where  it  is  not  contravened  by  any  provision  of 
the  Federal  Constitution,  or  our  Constitution  or 
statutes. 

Justice  McKinstry. — In  that  same  case  it  lays 
down  the  law  as  being  the  same  prior  to  that 
statute. 

Mr.  Terry. —  Yes  sir.  In  this  same  case  the 
proposition  is  laid  down  and  the  authorities 
given  for  it,  and  I  challenge  the  production  of 
any  authority  to  the  contrary — and  the  authori- 
ties are  Lord  Cork  and  Lord  Holt,  that  up  to  the 
time  of  the  passage  of  the  Act  of  the  26  of 
George  II,  the  marriage  by  words  present  in 
England  was  as  valid  as  if  it  had  been  solemnized 
by  the  Archbishop  of  Canterbury. 
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Justice  Thornton. —  Did  not  some  question 
come  before  the  House  of  Lords  in  the  case  of 
Queen  vs.  Millis  ? 

Mr.  Terry. — Yes  sir;  the  same  question  came 
before  the  House  of  Lords  in  the  famous  Bread- 
albane  case,  Campbell  vs.  Campbell,  reported  in 
the  first  House  of  Lords,  and  I  have  that  case 
here. 

"  In  most  civilized  countries,  acting  under  a 
sense  of  the  force  of  social  obligations  it  has 
had  the  sanction  of  religious  paper  added.  It 
then  becomes  a  religious  as  well  as  a  natural  and 
civil  contract,  for  it  is  a  great  mistake  to  suppose 
because  it  is  the  one,  therefore  it  may  not  like- 
wise be  the  others.  Heaven  itself  is  made  a  party 
to  the  contract,  and  the  consent  of  the  individuals, 
pledged  to  each  other,  is  ratified  and  consecrated  by  a 
vow  to  God.  It  was  natural  that  such  a  contract 
should,  under  the  religious  S3'stcm  which  pre- 
vailed in  Europe,  for  under  ecclesiastical  notice 
and  cognizance  with  respect  both  to  its  theologi- 
cal and  its  legal  construction,  though  it  is  not 
unworthy  of  remark  that  amidst  the  mainfold 
ritual  provii^ions,  made  hij  the  Divine  Lawgiver  of 
the  Jews  for  various  offices  and  transactions  of  life, 
tltere  is  no  ceremony  prebcrihed  for  the  celthnitioii  of 
marriage.  In  the  Christian,  marriage  was  ele- 
vated to  the  dignity  of  a  sacj  ament  in  consequence 
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of  its  divine  institution,  and  of  some  expressions 
of  high  and  mysterious  import  respecting  it  con- 
tained in  the  sacred  writings.  The  law  of  the 
Church,  the  Canon  law  (a  system  which,  in  spite 
of  its  absurd  pretensions  to  a  higher  origin  is  in  many 
of  its  provisions,  deeply  enough  founded  in  the 
wisdom  of  man),  although  in  conformity  to  the 
prevailing  theological  opinion  it  reverenced  mar- 
riage as  a  sacrament,  still  so  far  respected  its 
natural  and  civil  origin  as  to  consider  that  where 
the  natural  and  civil  contract  was  formed  it  had 
the  full  essence  of  matrimony  roithout  the  interven- 
tion of  a  priest ;  it  had  even  in  that  state  the 
character  of  a  sacrament,  for  it  is  a  misapprehen- 
sion to  suppose  that  this  intervention  was  required 
as  a  matter  ot  necessity,  even  for  thnt  purpose, 
before  the  Council  of  Trent.  It  appears  from  the 
histories  of  that  Council,  as  well  as  from  many 
other  authorities,  that  this  was  the  state  of  the 
earlier  law,  till  that  Council  passed  its  decree  for 
the  reformation  of  marriages.  The  consent  of  two 
parties,  expressed  in  words  of  present  mutual  ac- 
ceptance, constituted  an  actual  and  legal  marriage. 
*  *  *  *  Such  was  the  state  of  the  Canon 
law,  the  known  basis  of  the  matrimonial  law  of 
Europe. 

"At  the  Reformation  this  country  disclaimed, 
amongst  other  opinions  of  the  Romish  Church,  the 
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doctrine  of  a  sacrament  in  marriage,  though  still 
retaining  the  idea  of  its  being  of  divine  institution 
in  its  general  origin,  and  on  that  account,  as  well 
as  of  the  religious  forms  that  were  prescribed  for 
its  regular  celebration  as  an  Iwlij  estate,  holy  mat- 
rimony; but  it  likewise  retained  those  rules  of  the 
Canon  law,  which  had  their  foundation,  not  in 
the  sacrament  or  in  any  religious  view  of  the  sub- 
ject, but  in  the  natural  and  civil  contract  of  mar- 
riage 

"  The  Ecclesiastical  Courts,  therefore,  which  had 
the  cognizance  of  matrimonial  causes,  enforced 
those  rules,  and  amongst  others  that  rule  which 
held  an  irregular  marriage  constituted  per  verba  Je 
praesenti  not  followed  by  any  consnmmation  shoion, 
valid  to  the  full  extent  of  avoiding  a  subsequent  reg- 
ular marriage  contracted  with  another  jierson, 
(Brower,  1,  22,  12).  A  statute  passed  in  the  reiga 
of  Henry  VIII  (32  Hen.  Cap.,  38,  Sec.  2)  proves 
the  fact  by  reciting  that  many  persons,  after  long 
continuance  in  matrimony  without  any  allegation 
of  either  of  the  parties  or  any  other  at  their 
marriage,  why  the  same  matrimony  should  not  be 
good,  just  and  lawful,  and  after  the  same  matri- 
mony solemnized  and  consummated  by  carnal 
knowledge  have,  by  an  unjust  law  of  the  Bishop  of 
Rome,  under  pretense  of  a  former  contract  made 
and  not  consummated  by  carnal  cujmlatio?!,  been 
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divorced  sepnrate;  and  then  enacts  that  marriages 
solemnized  in  the  face  of  the  Church  and  consum- 
mated with  bodily  knowledge,  shall  be  deemed 
good,  notwithstanding  any  pre-contract  of  matri- 
niony  not  consummate  with    bodily  knowledge 
which  either  or  both  of  the  parties  shall  have 
made.    But  this  statute  was  afterwards  repealed 
as  having  produced  horrible  mischiefs,  which  are 
enumerated  in  very  declamatory  language  in  the 
preamble  of  the  Statute  2,  Edward  VI;  and  Swin- 
burne, speaking  of  the  prevailing  opinion  of  his 
time,  applauds  the  repeal  as  worihilt,  and  in  good 
reason  enacted.    The  same  doctrine  is  recognized 
by  the  temporal  Courts  as  the  existing  rule  of  the 
matrimonial  law  in  this  country  in  Bunting's  case, 
4  Coke,  29.    John  Bunting,  father  of  tho  plaintiff, 
and  Agnes  Adenshall  contracted  a  marriage  pe;- 
verha  de  praesenti,  and  afterwards,  on  the  10th  of 
December,  1555,  the  said  Agnes  took  to  husband 
Thomas  Tweed,  and   afterwards,  on  the  yth  of 
July,  Bunting  libelled  against  her  in  the  Court  of 
Audience.    It  loas  decreed  that  Agnes  had  been  mar- 
ried to  Banting,  and  that  the  second  marriage  was 
illegal  and  void.    In  the  later  case  of  Collins  and 
Je.sson,  3  Anne,  it  was  said  by  Holt,  Chief  Justice, 
and  agreed  to  by  the  whole  bench,  that  if  a  con- 
tract be  per  verba  de  praesenti  it  amounts  to  an 
actual  marriage  which  the  very  parties  themselves 
cannot  dissolve  by  release  or  other  mutual  agreement, 
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for  it  is  as  much  a  marriage  in  the  sight  of  God  as 
if  it  had  been  in  facie  eccJesice.  But  a  contract  j)er 
verba  de  futuro  which  does  not  intimate  an  .'icual 
marriage,  but  refers  to  a  future  act,  is  releasable. 
(2  Salk.,  437,  Mod.  165).  In  Wigmore's  Case.  2 
Salk.,  438,  the  same  Judgesaid  a  contract  per  verba 
de  praesenti  is  a  marriage;  so  is  a  contract  a'e/t/i«/o, 
if  the  contract  be  executed  and  he  take  her,  it  is 
a  marriage,  and  they  cannot  punish  for  fornication. 
In  the  Ecclesiastical  Court  the  stream  ran  uni- 
formly in  that  course.  One  of  the  most  remark- 
able is  that  furnished  by  the  diligence  of  De 
Swabey,  on  account  of  its  striking  resemblance  to 
the  present  cUkSc.  I  mean  the  case  of  Lord  Fitz- 
maurice,  son  of  the  Earl  of  Kerry,  Coram  Deleg. 
in  1732.  There  were  in  that  case,  as  in  the  pres- 
ent, three  engagements  in  writing.  The  first  was 
dated  June  23,  1724,  and  contained  these  words, 

*  We  swear  we  will  marry  one  another.'  The  sec- 
ond was  dated  July  11, 1724,  and  was  to  this  effect, 

*  I  take  you  for  my  wife,  and  swear  never  to  marry 
any  other  woman.'  This  last  contract  was  repeated 
in  December  of  the  same  year.  It  was  argued 
there,  as  here,  that  the  iteration  of  the  declaration 
proved  that  the  parties  did  not  depend  upon  their 
first  declaration,  and  was,  in  efiect,  a  disclaimer  of 
it.  But  the  Court,  composed  of  a  full  Commis- 
sion, paid  no  regard  to  the  objection,  and  found 
for  the  marriage,  and  an  application  for  commission 
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of  review  founded  upon  new  matter  alleged 
was  refused  by  the  Chancellor.  Things  continued 
upon  this  footing  till  the  Marriage  Act  in  the 
twenty-sixth  year  of  the  reign  of  George  II,  Chap- 
ter 33,  described  by  Mr.  Justice  Blackstone  (Book 
1,  Chap.  15,  Sec.  3),  *an  innovation  on  our  laws 
and  constitution,'  swept  away  the  whole  suljtjct  of 
irregular  marriages,  together  with  all  the  learning 
belonging  to  it,  by  establishing  the  necessity  of  re- 
sorting to  a  public  and  regular  form,  without  which 
the  relation  of  husband  and  wife  could  not  be  con- 
tracted.   *    *  * 

'*  It  may  be  convenient  to  consider,  Rr^t, 
whether  the  pref<ent  case  is  a  case  of  prom- 
ise, or  of  present  declaration  and  acknowl- 
edgement. It  will  be  convenient  to  do  so  in  two 
respects.  The  first  convenience  attending  it  is, 
that  the  fact  itself  is  determineable  enough  upon 
the  face  of  written  existing  instruments.  It  is  not 
to  be  gathered  from  the  loose  recollections  of  loose 
verbal  declarations  not  guarded  either  in  the  ex- 
pressions of  those  who  made  them  or  in  the  mem- 
ory of  those  who  attest  them.  The  second 
convenience  resulting  troui  it  is  that  a  large  por- 
tion of  the  inquiry  into  the  other  points  of  the 
case  may  in  a  degree  be  rendered  superfluous,  for 
if  these  papers  contain  mere  promises,  then  have 
I  to  consider  only  the  law  of  promise  as  referable 
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to  cases  accompanied  or  unaccompanied  by  a  copula, 
leaving  out  entirely  the  law  that  respects  acknowl- 
edgements and  declarations.  On  the  other  hand, 
if  they  are  to  be  considered  as  acknowledgements, 
then  the  law  of  promise  may  be  dismissed,  except, 
perhaps,  sometimes  to  be  introduced  incidentally 
for  purposes  of  occasional  illustration.  Whether 
they  are  to  be  considered  as  promises  or  declara- 
tions must  be  determined  upon  the  contents  of  the 
instruments  themselves  on  such  a  view  as  the  plain 
meaning  of  the  words  imports,  and  upon  the  infor- 
mation of  their  technical  meaning  as  communi- 
cated by  the  Scotch  lawyers,  for  it  is  possible  that 
they  may  be  subject  to  a  technical  construction 
different  from  their  obvious  meaning.  This  is  the 
maniage  settlement  of  Scotland.  The  words  of 
the  siipuhiiio  spomaJia  are  present  declaratory 
words;  the  parties  mutually  accept  each  other,  but 
the  engagements  they  enter  into  are  always  tech- 
nically considered  to  be  mere  promises  de  futiiro. 
Those  wlio  are  conversant  in  tlic  books  of  the 
Canon  \-AVi  will  recollect '  the  extrcMnely  nice  dis- 
tinctions which  that  law  and  its  commentators 
have  made  between  expressions  of  a  very  similar 
import  in  their  obvious  meaning,  as  constituting 
contracts  de  praesenii,  or  only  promises  de  fnturo. 
The  first  paper  is  without  date,  and  is  merely  a 
promise.  Mr.  Dalrymple  promises  to  marry  Miss 
Gordon  as  soon  as  it  is  in  his  power,  and  she  promises 
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the  same;  it  is  superscribed  by  both  their 
names,  is  endorsed,  'A  sacred  promise,'  and  is  left 
'  in  her  possession.  It  is  pleaded  to  be  the  first  that 
was  executed  by  them,  and  it  is  highly  reasoruible 
to  presume  that  it  was  so,  for  no  person,  I  think, 
would  be  content  to  accept  such  a  paper  as  this, 
alter  having  received  the  papers  which  follow, 
marked  2  and  10.  The  paper  marked  No.  2  is 
dated  on  the  28th  day  of  May,  1804,  and  contains 
these  words:  '/  hereby  declare  Johanna  Qordon  is 
my  lawful  wife;  and  thereby  acknowledge  John  Henry 
Dalrymjyle  as  my  laiv/ul  husband.'  I  see  no  great 
difference  between  the  expressions  declare  and  ac- 
knowledge. The  words  properly  enough  belong  to 
the  parties  by  whom  they  are  respectively  used, 
and  are,  perhaps,  not  improperly  adopted  to  the 
decorums  ot  such  a  transaction  between  the  sexes. 
No.  10  is  a  reiterated  declaration  on  the  part  of 
Mr.  Dalrymple,  accompanied  with  a  promise  '  that 
he  will  acknowledge  Miss  Gordon  as  bis  lawful 
wife  the  moment  he  has  it  in  his  power.'  She 
makes  no  repeated  declaration,  but  "promises  that 
nothing  but  the  greatest  necessity  (necessiti/  ivhich  *  * 
situation  alone  can  justify)  shall  ever  force  her  to  declare 
this  marriage.'  It  is  signed  by  him  and  by  her, 
describing  herself  J.  Gordon,  now  J.  Dalrymple,  and 
it  is  dated  July  14,  1804.  Both  the  papers  are 
enclosed  in  an  envelope,  on  which  is  inscribed, 
'  Sacred  promises  and  engagements.'    There  are 
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promises  and  engagements  that  would  satisfy  these 
terms,  independent  of  the  words  which  contain 
the  declaration  of  the  marriage.  At  the  same 
time  it  is  to  be  observed  that  the  words  '  promises 
and  engagements '  are  not  improperly  applied  to 
the  marriage  vow  itself,  which  is  prospective  in  its 
duties,  which  engages  for  the  performance  of  fu- 
ture offices  between  the  parties  till  death  shall 
part  them,  and  to  which,  in  the  words  of  our 
liturgy,  it  plights  their  troth,  or,  in  more  modern 
language,  ^)/(f/^es  their  good  faiih  for  that  future 
'performance.  I  feel  some  hesitation  in  acceding  to  the  re- 
mark that  the  paper  marked  No.  2  is  at  all  tveakened  or 
thrown  loose  by  the  mere  engagement  of  secrecy,  which 
seems  to  be  the  principal  if  not  the  sole  object  of  the  latter 
2^aper,  though  Mr.  Dalrymple  has  thrown  in  a  re- 
newed declaration  of  his  marriage.  That  reiter- 
ated declaration,  though  acconipanied  with  a  prom- 
ise of  secrecy,  cannot,  upon  any  view  of  the  case, 
be  considered  as  a  disclaimer  of  the  former.  An 
engagement  of  secrecy  is  perfectly  consistent  toith  the  most 
valid  and  even  loith  the  most  regular  marriages.  It  fre- 
quently exists  even  i)i  tJtem  for  priuiential  reasons,  from 
the  same  motives  it  almost  always  does  in  private  or 
clandestine  marriages.  It  is  only  an  evidence 
against  the  existence  of  a  marriage  when  no  such 
prudential  reasons  can  be  assigned  for  it,  and 
where  everything  arising  from  the  very  nature  of 
marriage,  calls  for  its  publication. 
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' '  Such  is  the  nature  of  these  exhibils,.  /irst,  a  promise; 
secondly,  that  promise  merged  in  the  direct  acknoivledge-  ' 
meat  of  the  accomplished  fact;  thirdly,  a  renewed  admis- 
sion of  the  fact  on  his  side,  with  a  mutual  engagement  of 
secrecy,  till  the  proper  time  for  disclosure  should  arrive. 

"In  these  papers,  as  set  up  by  Miss  Godon,  re- 
sides the  constitution,  as  some  of  the  gentlemen  who 
hiive  been  examined  call  it,  or  as  others  of  them 
term  it,  the  evidence  of  the  marriage,  for  it  is  a 
matter  of  dispute  between  these  learned  persons 
whether  such  papers,  when  free  from  all  impeach- 
ment, are  constituents  or  merely  evidence  of  mar- 
riages. It  appears  to  be  a  distinction  not  very 
material  in  its  effects,  because  if  it  is  to  be  consid- 
ered that  such  papers  so  qualified  are  only  to  be 
treated  as  evidence,  yet  if  free  from  all  possible 
impeachments  on  the  grounds  on  which  the  law 
allows  them  as  evidences  to  be  impeached,  they 
make  full  faith  of  the  marriage,  they  sustain  it  as  effect- 
ually as  if,  according  to  other  ideas,  they  directly  con- 
stituted it;  they  have  then  become  presumptions  juris  et  de 
jure,  ivhich  establish  tlw  same  conclusion  although  in 
anothei'  way. 

' '  With  regard  to  decided  cases  1  must  observe,  genei'ally, 
that  very  few  are  to  be  found  in  any  administration  of 
laio  in  any  country  upon  acknowledged  and  settled  rules. 
Such  rules  are  not  controverted  by  litigation,  they 
are  therefore  not  evidence  by  direct  decision,  they 
are  found  in  the  maxims  and  rules  of  books  of  text 
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law.  It  would  be  difficult,  for  instance,  to  find  an 
English  case  iti  which  it  was  directly  decided  that 
the  heir  takes  the  real  and  the  executor  the  per- 
son al  estate;  yet,  though  nothing  can  be  more  cer. 
tain,  it  is  only  incidentally  and  obiter  that  such  a 
matter  can  force  itself  upon  any  recorded  obser- 
vation of  a  Court.  Equally  difficult  would  it  be  to 
find  a  Utiyaled  case  in  the  Canon  law  establishing  the  doc- 
trine tJuit  a  contract  per  vei'ba  de  presenti  is  a  present 
marriage,  though,  none  is  more  deeply  radicated  in  thai, 
law.  *  *  *  *  *  *  'I  think  that  being 
compelled  to  pronounce  a  judgment  upon  this 
point,  I  am  bound  to  say  that  I  entertain  as  confi- 
dent an  opinion  as  i*  becomes  me  to  do  that  the 
rule  of  the  law  of  Scotland  remains  unshaken, 
that  the  contract  de  praesenii  does  not  require  con- 
summation in  01  de)'  to  become  'very  matrimony,'  that  it 
does,  ipso  facto  et  ipso  jure,  constitute  the  relation  of  man 
and  unfe.'  *******  What  was  the 
state  of  mind  and  conduct  of  the  lady  during  this 
period  of  time?  It  is  not  to  he  presumed,  from  the 
contents  ol  his  letters,  that  she  was  either  indif- 
ferent or  repulsive. 

"The  imputation,  indeed,  that  has  been  thrown 
upon  her  is  of  a  very  different  kind,  that  she  was 
an  acute  and  active  female,  who,  with  a  knowledge 
of  the  laws  of  the  country  which  Mr.  Dalrymple 
did  not  possess,  was  endeavoring  quacunque  via 
data,  to  engage   him  in  a  marriage      To  this 
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marriage  she  has  inflexibljy   adhered,  and  now 
stands  upon  it  before  this  Court.    So  that  what- 
ever might  be  the  real  state  ot  her  affections 
toward  this  gentleman  (which  can  be  known  only 
by  her.self),  this  at  least  must  be  granted,  that  she 
was  most  sincerely  desirous  of  this  marriage  con- 
nection, which  marriage  connection  both  of  them 
perfectly  well  knew  could  not  be  publicly  and  reg- 
ularly obtained.    Taking,  then,  into  consideration 
these  dispositions  of  the  paities,  his  desire  to  ob- 
tain the  enjoyment  of  her  person  on  the  one  hand 
and  her  solicitude  to  obtain  a  marriage  on  the 
other,  which  after  the  delivery  of  such  instru- 
ments she  knew  might  at  all  events  be  effectually 
and  honorably  obtained  by  the  mere  surrender  of 
her  person,  what  is  the  probable  consequence?  In 
this  part  of  the  Island  the  same  circumstances 
would  not  induce  tho  probability  of  a  privatt  sur- 
render, because  a  public  ceremony  being  here  in- 
dispensably required,  no  young  woman  acting  with 
regard  to  virtue  and  character  and  common  pru- 
dence, would  surrender  her  person  in  a  way  which 
would  not  only  not  constitute  a  marriage,  but 
would,  in  all  probability,  defeat  all  expectations  of 
such  an  event. 

"In  Scotland  the  case  is  very  different,  because  in 
that  country,  if  there  are  circumstances  which  re- 
quire the  marriage  to  be  kept  a  secret,  the  woman, 
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after  such  private  declarations  passed,  carries  her 
virgin  honors  to  the  private  nuptial  bed,  with  as 
much  purity  of  mind  and  person,  with  as  little 
violation  of  delicacy,  and  with  as  little  loss  of 
reputation  as  if  the  matter  was  graced  with  all  the 
sanctities  of  religion.  It  is  in  vain  to  talk  of  crim 
inality  and  of  grossness  and  oj  gross  ideas.  In  such 
a  case  there  are  no  other  ideas  excited  than  such 
as  belong  to  matrimonial  intercourse. 

"It  is  the  'bed  undefiled'  according  to  the  no- 
tions of  that  countrj',  it  is  the  actual  ceremony  as 
well  as  the  substance  of  the  marriage.  It  is  the 
conversion  of  the  lover  into  the  husband  transit 
IN  MATRIMONIUM,  if  it  was  not  MATRIMONIDM  befor«." 

I  read  from  page  522:  "Little  now  remains  for 
me,  but  to  pronounce  the  formal  sentence  of  the 
Court,  and  it  is  impossible  for  me  to  concede  from 
my  own  observation,  the  distress  which  that  sen- 
tence may  eventually  inflict  upon  one  or  perhaps 
more  individuals,  but  the  Court  must  discharge  its 
public  duty,  however  painful  to  the  feelings  of 
others;  and  possibly  to  its  own,  and  think  I  dis- 
charge that  duty  in  pronouncing  that  Miss  Gordon 
is  the  legal  wife  of  John  William  Henry  Dalrym- 
ple,  Esq.,  and  that  he,  in  obedience  to  the  law,  is 
bound  to  receive  her  home  in  that  character  and 
to  treat  her  with  conjugal  afiection  and  to  certify 
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to  this  Court  that  he  has  so  done  by  the  first  ses- 
sion of  the  next  term." 

In  that  case  there  was  an  injuncition  of  secrecy 
which  was  kept  for  four  years.  I  have  read  that 
case  extensively  because  in  many  of  its  circum- 
stances it  is  exactly  similar  to  the  one  at  bar. 
Now,  I  say  that  no  case  can  be  found  in  any  book 
of  the  law — no  text  can  be  found  in  any  law  writer 
which  goes  to  the  effect  that  a  promise  of  secrecy 
avoids  a  marriage  or  renders  it  less  valid  than  it 
would  be  without  it.  It  may,  if  there  is  no  reason 
given  for  the  observance  of  secrecy — it  may  some- 
what affect  the  proof.  It  may  require  stronger 
proof  of  the  actual  contract  than  if  no  such  se- 
crecy was  indulged.  And  right  here,  and  now,  I 
desire  to  correct  a  very  grave  mistake,  which 
amounts  to  an  aspersion  upon  the  character  of  this 
plaintiff.  The  gentleman,  without  asserting  it,  in- 
timated that  the  relation  between  the  plaintiff  and 
the  defendant  in  this  case,  was  not  regarded  by 
their  acquaintances  as  a  martial  relation,  but  as  a 
meretricious  relation.  There  is  nothing  in  the  re- 
cord of  this  case  on  which  to  found  any  such  as- 
sertion; there  is  nothing  in  the  record  of  any  case 
upon  which  to  found  any  such  assertion.  On 
the  contrary,  the  findings  of  the  Court  conclusive-. 
]}'  repel  any  such  assumption,  that  they  were  re- 
garded among  their  neighbors  and  acquaintances 
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a?  lover  and  mistress;  that  their  relations  weie 
ever  looked  upon  with  any  stain  of  dishonor  at- 
taching to  thetn  up  to  the  time  of  th^  separation, 
because  the  Court  finds  that  he  visited  with  her 
relations  and  other  respectable  people;  that  he  in- 
troduced  her  to  respectable  people  and  to  the  mem- 
bers of  his  own  faniilj,  I  say  that  repels  the  as- 
sertion that  she  was  regarded  as  his  mistress,  and 
shows  that  they  were  simply  regarded  as  unmarried 
people,  who  were  engaged  to  be  married.  That 
appears  in  the  opinion  of  Judge  Sullivan,  which 
they  have  put  in  the  record,  in  speaking  ol  the 
testimony  of  Mrs  Reichart,  who  said  she  regarded 
them  as  being  engaged.  There  is  nothing  in  this 
finding  upon  which  to  predicate  the  idea  that  there 
was  anything  disreputable,  or  supposed  to  be  dis- 
reputable in  their  association.  She  was  boarding 
at  his  hotel,  in  the  home  provided  by  him  for  her. 
As  the  Court  found,  he  was  visiting  with  her  re- 
spectable people.  He  whs  visiting  with  her  rela- 
tives, and  introducing  her  to  his  relatives.  She 
passed  as  a  single  woman,  and  he  as  a  single  man  ; 
but  according  to  the  record  in  this  case,  there  is 
not  one  single  word  which  shows  that  there  was 
any  suspicion  of  criminality  in  the  eye  of  the  pub- 
lic in  their  relation.  Finding  fourth:  '"That 
during  all  the  time  that  plaintiff  and  defendant  so 
lived  together,  defendant  visited  her  relations  with 
her,  and  escorted  her  to  places  of  amusement,  and 
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introduced  her  to  respectable  families,  and  to 
members  of  his  own  family,  and  wrote  to  her  sev- 
eral letters  while  absent  from  her,  in  which  he 
addressed  her  as  '  My  dear  wife.'  "  Now  what  is 
there  in  that  finding  or  in  anything  in  this  record 
upon  which  to  predicate  the  idea  that  tbere  was 
any  public  reputation  of  an  illicit  intercourse^  or  a 
criminal,  meretricious  intercourse  between  these 
parties. 

Mr.  Barnes — Where  do  you  find  it  in  my  briefs  ? 

Mr,  Terry — I  don't  find  it  in  brief;  but  I  find  it 
in  your  intimations  to  the  Court,  your  illustrations 
to  the  Court.  You  did  not  make  the  statement; 
you  could  not  make  the  statement;  but  I  venture 
to  say  that  the  Judges  understood  that  some  rela- 
tion of  that  kind  was  supposed  to  exist,  that  they 
were  not  under  public  report  vi  man  and  wife, 
but 

The  Chief  Justice  -  I  understood  the  inference 
that  from  the  agieement  as  here  produced  and 
from  the  findings,  either  the  deduction  of  fact 
might  be  drawn,  or  the  conclusion  of  law. 

Mr.  Terry — No  such  conclusion  or  deduction 
could  be  drawn.  As  far  as  the  eye  of  the  public 
was  concerned  they  passed  as  single  people,  she  as 
a  respectable  single  woman,  and  he  as  a  single 
man,  with  as  much  respectability  as  his  wealth 
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gave  him.  Now  then,  the  statute  of  California 
requires  that  there  should  be  in  addition  to  the 
promise,  a  mutual  assumption  of  marital  rights, 
duties  and  obligations.  Well,  I  do  not  care  to 
split  hairs  upon  the  definition  of  those  terms.  I 
think  that  the  definition  is  that  given  by  Mr. 
Pomeroy  in  his  article  of  the  9th  of  October ;  I 
think  that  is  altogether  correct  ;  it  is  in  conso- 
nance vpith  all  the  authorities  that  I  have  been 
able  to  find,  and  opposed  to  none  that  have  been 
produced  here  in  this  Court.  The  Court  finds 
that  there  was  a  mutual  assumption  of  the  rights, 
duties  and  obligations  of  matrimony.  That  is 
exactly  what  the  law  requires,  and  that  is  found, 
and  there  is  nothing  in  the  record  here  to  warrant 
the  ast^ertion  that  all  that  was  meant  and  all  that 
was  found  was  the  sexual  intercourse  that  took 
place  between  the  parties.  On  the  contrary,  the 
finding  in  that  she  removed  to  the  home  that  he 
pi  ovided  for  her  ;  he  supported  her ;  he  visited 
her;  he  furnished  her  with  the  infans  of  living — 
that  was  his  duty  ;  she  cohabited  with  him  ;  that 
was  right  ;  she  took  up  the  residence  which  he 
provided  for  her,  and  that  was  another  per- 
formance of  her  duty.  But,  whatever  the  words 
mean,  the  Court  found  that  there  was  an  assump- 
tion of  marital  rights,  duties  and  obligations, 
which  lasted  for  more  than  a  year. 
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In  one  of  the  briefs — counsel  did  not  say  it  in 
his  oral  argument — but  in  one  of  the  briefs  there 
is  a  criticism  of  the  language  in  that  finding,  that 
they  assume  toward  each  other  marital  rights,  du- 
ties and  obligations.  They  say  that  he  did  not 
find  that  they  assumed  marital  rights,  duties  and 
obligations,  but  they  assumed  them  toward  each 
other.  Why,  if  either  of  them  had  assumed 
marital  rights,  duties  and  obligations  towards  a 
third  party,  he  or  she  would  have  been  guilty  of 
adultry.  Towards  whom  were  they  to  assume 
them?  Upon  whom  did  the  duties  devolve  ?  To- 
wards whom  were  they  to  be  exercised  ?  It  is 
hypercriticism  and  unworthy  of  a  place  in  a  law- 
yer's brief  But  again,  they  talk  about  this  con- 
tract and  they  criticise  the  contract  and  they  say 
the  contract  is  not  a  contract;  that  the  paper  con- 
tains two  separate  and  distinct  contracts ;  one 
contiact  being  a  contract  of  the  woman,  signed  S. 
A.  Hill,  the  other  being  a  contract  of  the  man, 
signed  William  Sharon,  and  therefore  it  does  not 
comply  with  the  statutes,  which  say  there  must  be 
mutual  consent,  that  there  must  be  a  mutual 
promise  in  this  informal  marriage  which  is  recog- 
nized by  the  Code,  Well,  that  seems  to  me  a 
very  strained  criticism.  Why,  if  I  execute  to  your 
Honor  a  deed  of  a  piece  of  land,  and  you  immedi- 
ately execute  to  ne  a  defeasance,  the  two  papers 
together  constitute  a  mortgage,  and    these  are 
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mutual  promises  contained  in  those  papers,  mutual 
covenants  mutual  agreements.  This  paper  contains 
one  contract,  and  yet  one  part  of  the  paper  saya  : 
"T  hereby  acknowledge  myself  the  wife  of  William 
Sharon,"  signed,  "S.  A.  Hill."  and  the  other  says: 
"Ihereby  acknowledge  myself  the  husband  of  Sarah 
Althea  Hill,"  signed,  "William  Sharon."  It  is 
one  mutual  promise ;  it  is  contained  in  the  same 
paper.  It  was  executed  at  the  same  time  by  both 
parties,  and  that  promise  and  the  mutual  assump- 
tion of  the  rights,  duties  and  obligations  of  matri- 
mony, which  is  found  by  the  Court  as  a  fact — and 
that  finding  is  not  challenged  as  being  unsupported 
by  the  evidence — coiKstituted  as  perfect  and  valid 
a  marriage  as  can  take  place  under  the  laws  of 
California.  But  again,  I  might  for  the  purpose  of 
this  case  admit  that  this  paper  does  not  constitute 
a  marriage.  Throw  the  paper  aside,  tear  it  up, 
blot  it  out  of  existence  altogether,  and  still  there 
is  here  a  finding  which  satisfies  the  statute  and 
fully  complies  with  the  requirements  of  the  Code. 
Now  you  will  observe,  after  setting  out  in  the 
second  finding  this  contract,  the  Court  proceeds 
on  page  26,  folio  77,  as  follows :  "  Which 
"was  the  only  written  declaration,  contract  or 
"  agreement  of  marriage  ever  entered  into  between 
"  said  parties,  and  at  the  time  of  signing  said  decla- 
"  ration,  plaintiff  and  defendant  mutually  agreed 
"  to  take  each  other  as,  and  henceforth  be  to  each 
"other,  husband  and  wife." 
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Now  if  no  paper  had  been  executed  at  that  time, 
there  was  a  promise  such  as  is  provided  for  in  Sec. 
55  of  the  Code,  a  mutual  consent,  followed  as  the 
Court  in  the  next  finding  says,  by  the  assumption 
of  marital  rights,  duties  and  obligations;  the 
assumption  towards  each  other,  not  towards  a 
third  party,  but  towards  each  other.  Marriage  is 
a  status  arising  from  the  mutual  consent  of  parties. 
Consent  alone  does  not  constitute  marriage;  it 
must  be  followed  by  the  mutual  assumption  of 
rights,  duties  and  obligations.  Now  the  Court 
finds  as  a  fact  that  those  things  were  done. 

The  gentleman  made  some  criticism  upon  the 
language  of  the  third  finding,  that  the  parties  lived 
together,  not  as  husband  and  wife,  but  in  the  man- 
ner usual  with  married  people.  The  second  find- 
ing—that they  were  hu&band  and  wife,  that  they 
agreed  to  be  husband  and  wife,  that  they  then  and 
there  took  each  other  as  husband  and  wife  and 
commenced  living  together  as  married  people 
usually  do,  though  the  fact  was  not  published  and 
though  ostensibly  they  were  single.  There  is 
another  case  that  I  want  to  refer  to,  and  that  is 
Hamilton  vs.  Hamilton,  in  the  Clark  &  Finelly 
Eng.  Rep.  It  is  referred  to  in  my  brief,  but  not 
printed.  I  thought  it  was  printed,  but  I  will  in- 
clude it  in  a  supplementary  brief  and  file  it  with 
the  Court. 
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Case  of  Hamilton  vs.  Hamilton,  9,  Clark  and 
Finelly,  327: 

The  facts  of  that  case  were  these  :  Archibald 
Hamilton  was  a  surgeon  in  the  British  army.  On 
leaving  the  service  he  resided  in  Edinburgh  with 
his  sisters.  He  formed  a  connection  with  "May 
Clark,"  a  person  in  a  rank  of  life  much  inferior  to 
his  own.  At  the  beginning  the  parties  did  not 
reside  together,  and  the  connection  was  at  first 
undoubtedly  illicit. 

Two  children  were  born,  and  to  prevent  any 
proceeding  under  the  bastardy  act,  Dr.  Hamilton 
entered  into  an  obligation  that  the  children,  who 
were  described  as  illegitimate,  should  not  become 
a  burden  on  the  parish. 

In  1817  Dr.  Hamilton  took  a  house,  removed 
from  his.  sisters'  residence  and  lived  with  "May 
Clark"  and  the  two  children. 

On  the  26th  of  December,  1817,  Dr.  Hamilton 
addressed  to  "May  Clark"  a  letter  in  the  follow- 
ing words  : 

Edinburgh,  September  26,  1817. 

My  Dearest  May  :  I  hereby  solemnly  declare 
that  you  are  my  lawful  wife,  though  for  particu- 
lar reasons  I  wish  our  marriage  to  be  kept  pri- 
vate for  the  present.  I  am  your  affectionate  hus- 
band, Ar.  Hamilton. 

To  "  May  Clark." 
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Addressed  on  the  back,  Mrs.  A.  Hamilton, 
Brown  street,  Pleasance.  This  letter  was  de- 
posited with  a  Mr.  Dickie,  who  had  done  some 
law  business  for  the  Doctor.  The  circumstances 
of  the  deposit  were,' that  in  1818,  the  Doctor 
waited  upon  i 'Dickie"  and  said  that  he  wished  to 
execute  a  writing  which  would  enable  "May 
Clark"  after  his  death  to  receive  a  pension  as  an 
Army  Surgeon  widow.  "Dickie"  said  that  could 
only  be  done  by  making  her  his  wife.  The 
Doctor  replied,  that  he  would  never  do.  But  he 
stated  that  he  wished  "Dickie"  to  give  him  a  form 
of  acknowledgement  of  her  as  his  wife,  and  that 
he  would  leave  it  in  "Dickie's"  hands.  That  he 
would  not  make  her  his  wife,  and  therefore  he 
would  not  deliver  the  document  to  her. 
"Dickie"  then  wrote  out  two  lines  .of  a  simple 
acknowledgement  of  the  woman  as  his  wife, 
which  the  Doctor  took  away  with  him.  Within 
a  fortnight  afterwards  the  Doctor  brought  the 
acknowledgement  written  in  his  own  hand,  and 
addressed  to  "  May  Clark,"  and  delivered  it  to 
"Dickie"  with  the  request  that  he  should  keep  it 
until  his  death  and  then  deliver  it  to  its  address. 
But  fearing  that  "Dickie"  might  die  first,  the 
paper  was  placed  in  an  envelope  on  which 
"Dickie"  wrote  :  "  To  be  delivered  into  the 
hands  of  Archibald  Hamilton,  Esq.,  unopened." 
The  envelope  was  then  sealed  with  the  Doctor's 
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seal.  "Dickie"  then  told  the  Doctor  that  a  la- 
tent document  like  that  would  not  enable  the 
party  to  obtain  a  widows'  pension.  The  Doctor 
said  that  might  be  so,  but  it  would  do  no  harm, 
and  might  be  of  use.  When  on  his  deathbed  the 
Doctor  sent  for  "  Dickie"  and  gave  him  instruc- 
tions to  prepare  a  codicil  in  his  will,  "May 
Clark"  was  in  the  room.  She  left  the  room  and 
the  Doctor  then  said  she  was  the  person  '"Dickie" 
knew  about,  and  reminded  him  of  the  letter  of 
acknowledgment,  and  requested  ''  Dickie  "  to  give 
it  to  her  in  the  event  of  his  death,  and  when  she 
returned  to  the  room  the  Doctor  repeated  the  re- 
quest, that  the  acknowledgment  should  be  deliv- 
ered to  her  at  his  deathbed.  The  words  he  used 
were  :  "You  know  you  have  a  letter  addressed 
to  "  May"  and  you  will  give  it  to  her  after  all  is 
over  with  me  "  Then  he  was  quite  aware  that  he 
was  dying. 

In  a  will  made  in  1820,  Dr.  Hamilton  described 
the  parties  as  "  Mary  Hamilton,  and  Janet 
Hamilton  my  daughters,  and  May  Clark  their 
mother,"  and  in  a  codicil  made  in  1823  a  few  days 
before  his  death,  he  called  them  "  May  Clark 
and  my  children,  by  her  now  in  life." 

"  It  ims  decided  by  the  Home  of  Lords  that  this 
constituted  a  marriage. 
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"  In  giving  his  opinion  in  the  House  of  Lords 
the  Lord  Chancellor  said:  'There  was  one 
ground  insisted  upon  on  the  part  of  the  defend- 
ers that  has  utterly  failed.  /  mean  the  ground  of 
defense  resting  upon  habit  and  repute.  The  evidence 
of  habit  and  repute  was  conflicting  and  divided 
to  a  great  extent,  and  it  is  impossible,  therefore,- 
that  evidence  of  that  description  could  bo  made 
the  foundation  of  a  decision  establishing  the  status 
of  marriage;  that  part  of  the  case  standing  b}'  it- 
self, may  be  left  out  of  our  consideration. 

"The  question,  therefore,  rests  solely  upon  a 
document  amounting  to  an  acknowledgement  of 
marriage,  and  the  evidence  principally  of  'Mr. 
Dicl<ie'  connected  with  that  document. 

The  facts  of  the  case  for  the  purpose  of  in- 
troducing that  evidence  are  very  shortly  these: 
Dr.  Archibald  Hamilton  had  been  a  surgeon  in 
the  army.  About  the  year  1814  he  retired  from 
the  service.  He  was  in  very  humble  cireum 
stances  and  went  to  reside  at  Edinburgh.  He 
lived  for  a  considerable  time  with  his  sisters  in 
that  city.  During  that  time  he  formed  a  connec- 
tion with  a  woman  in  an  inferior  condition  of  life 
of  the  name  of  May  Clark,  who  lived  in  the 
Canon  Gate,  and  by  whom  he  had  two  children. 
Those  children  were  avowedly  illegitimate.  He 
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had  to  give  security  to  the, district  or  the  parish 
for  their  support. 

"But  about  the  month  of  May,  1817,  a  consid- 
erable alteration  took  place  in  his  position,  in 
his  mode  of  living.  He  left  the  residence  of  his 
sisters  and  took  a  house  or  apartments  consisting 
of  two  or  three  rooms  in  Brown  street,  in  the 
-Pleasance  and  removed  there.  May  Clark  re- 
moved from  the  Canon  Gate  with  the  children 
and  lived  with  him  in  Brown  street.  He  resided 
there  for  three  years,  and  lived  afterwards,  I 
think,  in  the  Cross  Causeway,  and  subsequent  to 
that  in  St.  Leonard's,  and  in  the  year  1823  he 
died.  From  the  time  that  he  removed  from 
Brown  street  he  constantly  lived  with  May  Clark 
and  with  the  children,  and  subsequently  to  that 
removal  ho  had  two  other  children — two  sons — 
twins,  and  the  four  are  the  defenders  in  this  ac- 
tion— the  respondents  in  this  appeal.  I  have 
mentioned  that  in  the  month  of  Ma}'^,  1817,  he 
went  to  Brown  street,  and  he  was  accompanied, 
as  I  have  stated,  at  this  time  by  May  Clark  and 
the  children.  Very  shortly  after  that  time  he 
applied  to  Mr.  Dickie,  a  writer  to  the  signet  with 
whom  he  was  in  some  way  connected,  through 
his  brother,  the  present  persuer,  who  had  em- 
ployed him  in  his  profession.  He  applied  to  Mr. 
Dickie  for  the  purpose  of  obtaining  a  writing  by 
which  May  Clark  should  be  secured  a  pension  as 
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the  widow  of  an  army  surgeon  m  the  event  of 
his  death.  Mr.  Dickie  informed  him  that  that 
could  not  be  done  unless  he  married  her.  To 
that  he  replied  that  he  would  never  do  that. 
But  after  a  little  time  he  said  to  Mr.  Dickie,  '  I 
wish  you  would  draw  me  out  the  form  of  an  ac- 
knowledgement of  marriage  between  me  and 
May  Clark,'  and  he  added,  '  it  will  please  and  sat- 
isfy her.'  Mr.  Dickie  accordingly  drew  out  such 
a  form  of  acknowledgement,  and  having  obtained 
that  he  took  his  leave. 

"In  about  a  week  or  fortnight  afterwards  he 
returned  to  Mr.  Dickie  with  an  acknowledgement 
in  his  own  handwriting  in  these  terms:  '  To  May 
Clark,  Edinburgh,  September  26,  'l817.  My 
Dearest  May.  1  hereby  solemnly  declare  that 
you  are  my  lawful  wife,  though  for  particular 
reasons  I  wish  our  marriage  to  be  kept  private 
for  tlic  present.  1  am  your  affectionate  husband, 
Archibald  Hamilton;'  and  it  was  addressed  on  the 
•back  to  Mrs.  A.  Hamilton,  Brown  street,  Pleas- 
ance.  He  delivered  this  to  Mr.  Dickie,  request- 
ing him  to  take  care  of  it,  to  show  it  to  nobody, 
and  to  take  care  that  in  the  event  of  his  (Dickie's) 
death  it  should  come  into  the  possession  of  no 
person  but  himself.  Dr.  Hamilton.  Accordingly 
Dickie  put  this  paper  in  an  .envelope,  sealed  it  up 
and  endorsed  it  in  these  terms,  'To  be  delivered 
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to  Archibald  Hamilton,  Esq.,  unopened.'  Mr. 
Dickie  expressed  the  opinion  that  a  secret  of  this 
nature  would  not  be  sufficient  to  entitle  the 
widow  to  the  pension,  to  which  Mr,  Hamilton 
replied  '  at  all  events  it  can  do  no  harm.' 

"  Now  stopping,  then,  for  the  present,  the 
main  question  is  this:  Was  this  paper  shown  to 
May  Clark?  It  was  written  for  the  purpose  of 
pleasing  and  satisfying  her.  The  inference,  there- 
fore, from  the  declaration — and  it  must  be  re- 
membered that  Mr.  Dickie  is  an  unwilling  witness 
on  the  part  of  the  defenders — the  inference  from 
that  declaration  would  be  that  it  was  shown  to 
her.  I  think,  looking  at  the  style  of  the  paper 
and  the  terms  of  it,  the  strong  probability  is 
that  it  was  shown  to  her.  But  I  think  the  case 
does  not  rest  there,  with  respect  to  its  having 
been  communicated  to  May  Clark,  because  upon 
the  death  bed  of  Dr.  Hamilton  Mr.  Dickie  at- 
tended to  write  his  codicil,  and  upon  that  oc- 
casion May  Clark,  the  mother  of  the  defendants, 
being  present,  he  said  to  Mr.  Dickie:  'You 
know  you  have  a  letter  from  me  addressedito  May 
Clark ;  upon  my  death,  when  all  is  over  with  me, 
you  must  deliver  it  to  her.'  Mr.  Dickie  says  from 
the  manner  in  which  he  expressed  himself  he  un- 
derstood that  Dr.  Hamilton  wished,  in  the  pres- 
ence of  May  Clark,    to  obtain   from  him  an 
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acknowledgement  that  he  was  still  in  possession  of 
that  paper.  May  Clark  made  no  observation  as 
to  the  letter;  did  not  ask  what  it  related  to  or 
what  the  contents  of  it  were.  This  leads,  there- 
fore, to  the  inference  that  she  knew  what  the 
paper  was,  and  that  this  was  done  to  satisfy  her 
at  that  period,  that  Mr.  Dickie  still  continued  in 
possession  of  that  acknowledgement." 

After  stating  other  evidence  tending  to  prove 
that  May  Clark  had  knowledge  of  the  contents 
of  the  paper  the  Judge  proceeds:  "Now  these 
circumstances  lead  me  to  the  conclusion  that  the 
strong  probability  is  that  this  paper  was  from 
the  first  communicated  to  May  Clark.  If  it  was 
communicated  to  her  and  she  consented  to  it,  and 
she  consented  to  cohabit  with  him  to  the  time  of 
his  death,  and  had  by  him  children,  there  can  be 
no  doubt  that  by  the  law  of  Scotland  that  would 
be  a  marriage. 

"  But  then  it  is  said  (and  that  was  one  of  the 
main  arguments  in  the  case)  that  this  paper  was 
never  delivered;  that  it  was  never  out  of  the 
possession  of  the  party  (Dr.  Hamilton) ;  that  Mr. 
Dickie  took  it  as  his  agent  and  held  it  as  his 
agent;  that  Mr.  Dickie's  possession  was  therefore 
his  possession,  and  that  the  instrument,  therefore, 
was  wholly  inoperative. 

But  if  the  paper  was  shown  to  Mrs.  Hamilton 
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and  she  assented  to  it  and  she  afterwards  cohab- 
ited with  him  upon  the  footing  of  that  paper  and 
upon  the  foundation  of  it,  then  she  had  an  in- 
terest in  that  paper.  Had  it  remained  in  the  pos- 
session of  Dr.  Hamilton  and  not  been  delivered 
to  Mr.  Dickie,  he  would  have  held  it  for  himself 
and  as  trustee  for  her;  and  when  it  was  handed 
over  to  Mr.  Dickie,  though  he  stood  in  the  6rst 
instance  as  the  agent  of  Dr.  Hamilton,  he  would 
as  far  as  the  possession  of  this  paper  was  con- 
cerned, have  held  it  as  the  agent  of  both  of  them; 
as  the  agent  of  him  and  as  trustee  for  'her. 
Therefore  I  apprehend  that  if  we  come  to  the  con- 
clusion that  the  paper  was  communicated  to  her 
and  she  assented  to  it  (and  if  it  was  communi- 
cated to  her,  no  person  knowing  the  evidence  can 
for  a  moment  doubt  thatshe  did  assent  to  it)  that 
under  these  circumstances  would  constitute  a 

"  But  it  is  stated  in  the  printed  papers  that  Dr. 
Hamilton  was  a  very  proud  man,  a  high-minded 
man,  and  that  he  never  would  have  degraded 
himself  by  such  a  connection.  But  at  least  this 
is  true  and  certain,  that  he  intended  after  his 
death  that  she  should  be  represented  as  his 
widow.  He  intended  after  his  death,  therefore, 
that  she  should  be  considered  as  having  been  his 
wife,  and  therefore  his  pride  was  sufficiently  sat- 
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isfied  by  concealing  during  his  lifetime  the  cir- 
cumstance of  his  marriage,  and  for  that  purpose 
he  took  precautions  which  seem  to  have  been 
eflfeotual.  *  If  we  are  to  consider  that  this 
was  not  a  marriage,  that  he  was  not  married  to 
May  Clark,  what  is  the  inference?  That  he  in- 
tended to  commit  a  fraud  by  enabling  her  to  rep- 
resent herself  as  his  widow,  to  represent  that  she 
had  been  married  to  him  in  order  that  she  mi"-ht 
obtaina  pension. 

"How  much  easier  it  is  to  reconcile  the  different 
parts  of  his  character  by  assuming,  which  is  the 
probability  and  the  strong  probability  of  the  case, 
that  he  married;  that  it  was  his  intention  to  keep 
the  marriage  secret  because  he  knew  it  would 
bring  them  into  trouble  with  his  relations,  and 
make  him  the  subject  of  mockery  to  persons 
with  whom  he  was  connected  during  his  life- 
time; but  that  he  bore  no  scruple  whatever  that 
it  should  be  avowed  after  his  death  that  he  bad 
married  her;  and  that  by  these  means,  these  hon- 
est means  he  would  secure  his  widow  a  pension." 

Then  there  is  another  case  in  the  English  House 
of  Lords  Reports,  the  case  of  Campbell  vs. 
Campbell,  known  as  the  Breadlebain  case,  in- 
volving  the  succession  to  the  estates  and  title  of 
Lord  Breadelbain,  499,  1  House  of  Lords,  the 
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Law  Reporter's  Series.  The  case  was  this: 
Campbell  was  a  son  of  the  Earl  of  Bradelain, 
was  an  officer  of  the  British  army ;  eloped  with 
the  wife  of  a  grocer  in  1779  or  1780.  He  went 
with  his  regiment  to  Ameiica,  taking  this  woman 
with  him.  There  she  was  reputed  and  acknowl- 
edged to  be  his  wife.  Her  husband  lived  until 
1874,  when  he  died.  She  continued  to  live  with 
Campbell  and  to  be  acknowledged  as  his  wife  as 
well  after  as  before  the  death  of  her  husband, 
and  upon  that  state  of  facts,  there  being  no  proof 
of  an  actual  marriage,  it  was  held  that  the  mar- 
riage was  valid  by  the  House  of  Lords,  and  the 
children  legitimate. 

Now  the  gentleman  quoted  with  considerable 
unction  an  extract  from  the  opinion  of  Judge 
Deady,  whom  in  his  brief  he  characterizes 
as  a  learned  and  distinguished  jurist,  in  a 
case  lately  decided  by  him,  in  which  he  talked 
about  taking  the  cross  from  our  banner  and  sym- 
bols and  substituting  the  crescent,  if  such  things 
could  be.  Now  all  that  I  have  to  say  in  reply  to 
that  citation  of  authority  is  that  the  sentence  is 
more  befitting  the  mouth  of  a  political  demagogue 
than  that  of  a  Judge,  and  I  further  say  that  the 
fact  that  in  the  same  opinion  from  which  that 
sentence  is  extracted,  that  Judge  boldly  an- 
nounced the  proposition  that  a  rich  man  was  to 
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be  believed  in  preference  to  a  poor  man,  stamps 
him  as  infamous  and  unfit  to  occupy  the  po- 
sition which  he  so  unworthily  fills.  The  bold, 
bald  proposition  is  made  that  a  man  who  is  rich 
is  to  be  believed  in  preference  to  a  man  who  is 
not  upon  that  single  proposition.  Now,  to  illus- 
trate, His  Honor,  the  Chief  Justice  of  this 
Court,  is  honored  and  respected  by  all  who  have 
the  advantage  of  his  acquaintance.  In  all  the  re- 
lations of  life  as  a  private  citizon  and  a  public 
officer  he  has  acted  well  his  part  and  lived 
under  the  tongue  of  (good  report.  Lucky  Bald- 
win is  a  millionare,  worth  some  sixty  millions  of 
dollars.  Before  "  the  learned  and  distinguished 
Judge,"  according  to  the  rule  laid  down  by  him, 
his  testimony  would  far  outweigh  that  of  the 
Chief  Justice,  because  the  Chief  Justice  is  not  a 
money-grubber,  and  I  suppose  that  all  his  posses- 
sions would  not  be  equal  to  one  month's  income 
of  that  man.  Before  any  honest,  unprejudiced 
Judge  or  jury  the  bare  word  of  His  Honor  would 
be  worth  more  than  the  oaths  of  fifty  men  like 
Baldwin.  And  yet  that  is  the  rule  this  man  lays 
down.  What  are  his  decisions  worth,  or  what 
are  his  expressions  of  opinion  worth,  upon  any 
proposition  where  a  rich  man  is  involved  upon 
one  side?  Why,  it  is  a  most  astounding  proposi- 
tion that  a  rich  man  must  necessarily  tell  the 
truth,and  one  without  property  must  necessarily  lie 
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My  experience  is  that  a  man  who  is  very  rich 
feels  under  no  obligation  to  speak  the  truth.  He 
is  not  afraid  of  any  prosecution  for  perjury.  His 
wealth  will  procure  him  immunity  from  that,  and 
will  secure  immunity  to  those  whom  he  entices 
and  bribes  into  offences  of  that  kind.  That  sen- 
tence was  spoken  of  a  man  who  had  been  proven 
to  have  paid  $25,000  in  cash  for  the  commission 
of  a  burglary. 

I  say  that  Section  75  of  the  statute  was  sub- 
stantially complied  with.  The  statute  requires, 
first,  a  statement  of  the  name,  ages  and  residences 
of  the  parties.  The  names  and  ages  are  given. 
The  residence  of  one  is  substantially  stated  to  be 
San  Francisco,  the  other  the  State  of  Nevada. 
The  fact  of  marriage  is  stated,  for  it  says:  "I 
hereby  acknowledge  and  declare  myself  to  be  his 
wife;"  "  I  hereby  acknowledge  myself  to  be  her 
husband."  The  time  of  the  marriage  is  given, 
the  25th  of  August,  1880.  That  the  marriage 
had  not  been  solemnized  was  not  stated.  It 
would  have  been  a  vain  thing  to  state  it,  because 
if  the  marriage  had  been  solemnized  there  was  no 
office  for  the  declaration  to  perform;  so  that  sub- 
stantially there  was  a  statement  of  the  name, 
ages  and  residence  of  the  parties  and  the  time  of 
marriage. 

The  gentleman  has  said  that  as  the  defendant 
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in  this  action  is  dead,  there  is  nothing  important 
left  of  the  case.  There  is  the  character  of  a 
woman,  who  up  to  the  time  of  her  acquaintance 
with  that  defendant  was  without  reproach. 
There  is  nothing  in  the  record  of  this  case,  or  in 
the  record  of  any  case,  which  stamped  her  as  oth- 
erwise than  a  respectable,  reputable  woman. 
Her  life  is  before  her.  By  the  judgment  of  an 
upright,  honest,  impartial  Judge  she  has  shown 
that  this  contract  was  executed  ;  she  has  shown 
that  they  mutually  contracted  the  relation  of 
husband  and  wife,  and  they  assumed  marital 
rights,  duties  and  obligations.  There  is  nothing 
here  to  challenge  those  findings.  In  the  light  of 
the  law  and  the  authority  your  Honor  cannot 
say  that  the  findings  do  not  constitute,  under  the 
laws  of  California,  a  valid  marriage  between  these 
parties.  No  decision  can  be  found,  no  interpre- 
tation of  the  law  can  lead  to  any  other  result.  I 
do  not  think  your  Honors  will  take  any  stock  in 
the  talk  that  was  indulged  in  here  about  the 
policy  of  the  law  and  the  consequences  of  a  de- 
cision one  way  or  the  other.  Those  arguments 
might  well  be  addressed  to  the  law-making  power 
of  the  State.  If  the  marriage  laws  as  they  exist  in 
California  are  not  satisfactory  to  the  gentleman, 
to  a  man  of  his  high  moral  character — why  let  him 
apply  to  the  Legislature  for  their  alteration,  that 
is  the  proper  power,  and  not  to  the  Court,  whose 
duty  it  is  to  construe  the  law  as  it  is  written ;  not 
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to  alter,  amend  or  change  it  in  any  particular 
or  for  any  man. 

I  had  almost  forgotten,  but  I  must  refer  to  the 
opinion  cited  in  10  Ohio  State  Reports,  which  the 
counsel  in  their  brief  characterized  as  being  de- 
livered in  a  case  where  there  was  a  better  authen- 
ticated marriage  than  this.  I  want  in  that  con- 
nection to  refer  your  Honors  to  that  case,  and  I 
want  to  ask  your  Honors  not  to  take  the  word  of 
counsel  or  the  brief  of  counsel  for  the  authorities 
which  they  give,  but  to  look  at  the  cases  them- 
selves, and  you  will  find  that  the  cases  do  not 
bear  out  the  statements  of  the  briefs  or  support 
the  points  to  sustain  which  they  are  cited.  You 
will  find  a  very  wide  difference  between  the  state- 
ment of  the  cases  made  in  the  brief  of  counsel 
and  the  cases  themselves,  if  you  will  refer  to 
them.  Now  here  is  the  language  on  page  27  of 
the  brief  of  Stewart  &  Herrin  : 

(Here  counsel  reads  from  the  brief  referred  to 
as  follows  :  "We  feel  confident  that  this  Court 
"  must  say  concerning  the  marriage  at  issue  here 
"  in  substance  what  was  said  by  the  Supreme 
"  Court  of  Ohio  of  a  union  far  more  entitled  to 
"  the  name  of  marriage,  as  follows.") 

Now  when  your  Honors  shall  have  read  that  case 
in  10  Ohio,  you  will  find  that  the  assertion  there 
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is  absolutely  and  willfully  and  kuavvingly  false. 
It  is  the  case  of  Duncan  vs.  Duncan,  page  188. 
Here  are  the  facts  of  that  case  : 

"Alexander  Duncan,  a  native  of  Ireland,  was 
married  in  that  country.  He  abandoned  hi.s  wife 
and  came  to  this  country,  bringing  with  him  two 
sons,  the  only  oflspring  of  such  marriage,  and 
settled  at  Cleveland,  in  this  State.  Soon  after- 
wards the  complainant  below,  Eliza,  who  had  been 
brought  up  in  Ireland  in  the  same  neighborhood 
with  Alexander,  and  well  knew  both  him  and  his 
wife,  as  well  as  the  fact  of  his  marriage,  came 
over  the  water  to  Cleveland,  at  his  request,  and 
began  to  cohabit  with  him  as  his  wife,  under  an 
agreement  or  understanding  that  as  soon  as  he 
could  procure  a  divorce  from  his  wife  left  behind 
in  the  old  country,  he  would  marry  her,  Eliza. 
He  introduced  and  spoke  of  her  as  his  wife,  and 
she  jjiissed  among  his  neighbors  as  such.  Two 
children  were  the  result  of  this  adulterous  con- 
nection ;  for  the  vvife  in  Ireland  still  lived  and  no 
divorce  was  ever  obtained.  Finally,  news  arrived 
of  the  death  of  the  old  wife  in  a  poor-house  in 
Ireland.  The  promise  that  he  would  marry  her 
was  then  renewed  to  Eliza  ;  but  no  marriage  was 
ever  celebrated  in  any  form  between  them,  and 
they  continued  to  cohabit  as  before  ;  and  he  soon 
after  sickened  and  died."    The  Court  held  that 
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those  facts  did  not  constitute  a  marriage.  That  to 
sustain  the  marriage  claimed  to  exist  in  that  case, 
*'  would  be  alien  to  the  customs  and  ideas  of  our 
people,  and  would  shock  their  ideas  ot  propriety 
and  decency." 

There  was  no  question  in  that  case  of  the 
validity  of  a  marriage  by  parties  free  to  enter  into 
the  relation,  contracted  in  words  of  the  present 
tense,  either  written  or  spoken.  The  relation  was 
adulterous  from  the  beginning,  Eliza  well  knowing 
that  Alexander  had  a  wife  living  in  Ireland,  from 
whom  he  had  not  been  divorced.  After  the  death 
of  the  wife  there  was  no  contract  of  marriage,  but 
a  promise  that  the  contract  would  be  entered  into 
at  some  time  in  the  future,  which  promise  was 
never  fulfilled. 

Now  in  reading  the  authorities  which  have 
been  cited  here  by  counsel  on  either  side,  your 
Honors  will  read  them  in  connection  with  the 
facts  in  the  case.  I  admit  that  the  Courts  have 
held  and  always  will  hold,  that  cohabitation  and 
public  reputation  are  evidence  of  marriage 
from  which  a  Court  and  Jury  would  be 
bound  to  conclude  a  marriage;  but  that 
does  not  prevent  other  and  better  proofs 
of  the  ultimate  facts  which  these  circumstanes 
tend  to  prove;  and  where  the  fafct  of  marriage, 
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the  ultimate  fact  which  is  in  issue,  is  proven  by 
competent  and  satisfactory  evidence,  by  the  very 
best  possible  evidence,  by  the  signature  and  hand- 
writing of  the  parties  themselves,  by  the  fact 
that  letters  were  written,  as  found  by  the  Court, 
addressed  by  one  of  the  parties  to  the  other  as 
his  dear  wife,  that  there  is  no  necessity  for  call- 
ing in  reputation,  and  it  does  not  make  any  dif- 
ference what  the  reputation  was.  You  might 
just  as  well  say  that  because  in  some  casee  the 
authenticity  of  a  promissory  note  has  been  proven 
by  a  comparison  of  hands,  by  a  proof  of  hand- 
writing, that  therefore  you  could  not  prove  it  by 
producing  a  man  who  saw  the  note  executed.  We 
have  here  a  higher  order  of  proof ;  .we  have  the 
handwriting  of  the  defendant  signed  to  a  docu- 
ment which  under  the  law  of  California,  consti- 
tutes a  valid  marriage  contract.  We  have  in  ad- 
dition to  that  the  finding  of  the  Judge  that,  at 
the  time  of  the  execution  of  that  paper,  the  par- 
ties mutually  agreed  to  be  to  each  other  husband 
and  wife.  Now  if  the  paper  is  authentic  and 
valid,  the  presumption  of  law  is  that  all  the  pre- 
vious conversations  and  agreements  of  the  parties 
were  merged  in  that  document  and  evidenced  by 
that  document.  If  that  paper  is  invalid  then 
there  is  a  finding  that  there  was  a  mutual  promise 
made  at  that  time,  which  promise  need  not  be  in 
writing,  which  promise  was  not  in  writing.  The 
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language  of  the  finding  is:  "This  was  the  only 
written  agreement  and  contract  of  marriage  be- 
tween the  parties,  and  at  the  time  of  signing  it 
the  parties  mutually  agreed  to  take  each  other 
as,  and  henceforth  to  be  to  each  other,  husband 
and  wife,  and  thereafter  they  commenced  cohab- 
iting together  in  the  manner  usual  with  mar- 
ried people,  and  mutually  assumed  towards 
each  other  marital  rights,  duties  and  obliga- 
tions. That  is  a  marriage  under  the  statute 
law  of  this  State,  and  only  the  Legislature  can 
change  that  law.  Your  Honors  are  here  to  de- 
clare the  law  and  you  will  do  it. 


i 


KOTE. 

The  counsel  for  the  defendant  in  their  brief 
filed  in  this  case  have  endeavored  to  convey  the 
impression  that  the  relations  between  plaintiff  and 
defendant,  from  August,  1880,  to  November,  1881 
— the  time  of  their  separation — were  regarded  by 
their  acquaintances  and  the  public  as  meretricious; 
in  other  words,  that  plaintiff  was  looked  upon  as 
the  mistress,  and  not  the  wife  of  the  defendant. 

Counsel  have  not  directly  asserted  this,  for  they 
well  know  that  its  falsehood  would  be  proved  by 
the  record  itself.  When  1  referred  to  these  insin- 
uations in  my  argument,  General  Barnes  asked  if 
I  found  any  such  statement  in  his  brief?  There 
was  no  such  statement,  but  a  studied  eUort  to  con- 
vey such  an  impression,  and  the  Ckief  Justice  so 
understood.  I  stated  that  any  such  insinuations 
were  absolutely  unfounded  by  anything  in  the 
record;  and  referred  to,  but  owing  to  the  limit  fixed 
by  the  Court  for  the  argument,  did  not  have  time 
to  read  from  the  opinion  of  Judge  Sullivan,  which 
conclusively  shows  that  there  was  no  understanding 
by  her  acquaintances  or  the  public  that  there  were 
any  improper  relations  between  plaintiff  and  de- 
fendant, but  that  they  were  regarded  as  persons 
engaged  to  be  married.  I  here  quote  the  opinion 
of  Judge  Sullivan  on  that  subject  : 

"Defendant  admits  that  he  invited  the  plaintiff 


to  be  present  at  his  daughter's  wedding  reception 
at  Belmont.  In  extenuation  of  this  conduct, 
which  at  this  date  and  in  the  light  of  the  present 
controversy,  he  regards  as  unworthy,  he  pleads  that 
the  invitation  did  not  include  the  wedding  sermon 
itself,  and  that  plaintiff — his  mistress — was  per- 
mitted to  be  present  only  as  one  of  an  immense 
throng,  from  which,  if  absent,  she  would  be  missed 
as  a  marked  woman. 

"If  plaintiff  was  at  this  date  the  holder  of  his 
written  marriage  contract,  whom  he  intended  short- 
ly to  declare  publicly  as  his  wile,  and  whose  in- 
timacy in  the  meantime  as  far  as  the  same  should 
be  known  to  the  world,  sliould  be  viewed  in  the 
light  of  an  engagement  of  marriage,  I  can  readily 
conceive  why  she  should  not  have  been  present  at 
the  wedding  cereraon3'  where  the  family  and  more 
immediate  friends  were  present.  Gossip  is  always 
busy,  especially  where  its  subject  is  laid  in  a  large 
hotel  like  the  Palace  or  Grand.  Attentions  which 
under  other  circumstances,  might  attract  the  at- 
tention and  excite  the  comment  of  the  limited 
circle  of  friends  and  acquaintances  that  gather 
about  a  family  fireside,  here  would  become  a  sort 
of  public  property  and  a  matter  of  town  talk. 
Possibl}'  his  children  had  heard  of  his  engagement. 
A  man  of  sixty  with  a  grown  family,  whose 
children  had  heard  or  known  that  a  scheming  or 
adventurous  woman  was  seeking  by  her  personal 
charms  to  displace  them  in  his  affections  and  so- 
ciety, and  in  the  enjoyment  of  his  fortune,  would 
not  obtrude  upon  his  daughter's  society  on  her 
wedding  day,  the  distasteful  presence  of  one  who 


assumed  to  be  his  affianced  wife.  Lovers  of  sixty 
do  not  always  make  their  marriage  engagements 
known  to  their  grown  children  ;  they  are  frequently 
more  diffident  about  such  disclosures  than  their 
own  marriageable  children.  It  is  possible  that 
considerations  of  this  character  determined  him 
not  to  invite  the  plaintiff  to  the  marriage  cere- 
mony. This  theory  is  reconcilable  to  some  extent 
with  his  manhood.  But  what  considerations  would 
induce  a  United  States  Senator,  sixty  years  of  age, 
of  large  experience,  of  ripe  judgment,  to  desecrate 
the  marriage  feast  of  his  daughter  by  the  presence 
of  a  lascivious  wanton  who  had  wormed  herself  into 
his  society  and  embraces,  I  cannot  readily  com- 
prehend. 

"  The  occasion  was  one  which  would  resurrect 
an  ordinary  man  from  the  very  depths  of  degrada- 
tion and  place  hiui  temporarily  on  a  plane  where 
there  would  appear  in  him  at  least  the  semblance 
of  manhood  and  of  parental  instincts  and  afiection. 
The  cherished  mother  of  his  virgin  daughtei'  was 
not  there  to  join  in  the  supreme  duty  of  honor  and 
afiection  which  parents  owe  to  their  daughter  on 
the  verge  of  womanhood  and  marriage.  The  child 
that  he  had  watched  through  babyhood,  through 
gleeful  girlhood,  through  modest  maidenhood  was 
about  to  say  farewell  to  him. 

"The  man  who  now  stood  higher  than  her  own 
father  in  her  womanly  heart  was  a  distinguished 
stranger,  who  was  about  to  bear  her  away  from 
the  parental  roof  to  a  happy  home  in  a  foreign 
land. 

"It  was  his  duty  to  do  honor  to  his  daughter, 


as  well  as  to  the  man  who  was  to  be  henceiorth  a 
part  of  her  being.  Above  all,  it  was  his  duty 
to  heap  no  dishonor  on  the  occasion.  He  should 
not,  at  the  very  moment  when  he  stood  there  to 
extend  the  parental  blessing,  and  to  charge  this 
young  man  to  love,  cherish  and  protect  his  child, 
aflFord  to  the  new-made  husband  an  example  of 
disrespect  and  dishonor  to  that  child  at  the  time 
when  above  all  others  he  should  respect  and  honor 
her. 

"I  cannot  believe  that  this  man,  this  father,  so 
far  forgot  his  duty  to  the  memory  of  his  de- 
ceased wife,  his  duty  to  his  daughter,  his  duty  to 
the  friends  and  guests  who  had  assembled  to  do 
honor  to  the  occasion,  as  to  subject  them  to  the 
polluting  presence  of  a  creature  who  differed  from 
the  common  oourtt'san  only  to  the  extent  that  her 
commerce  was  with  one  man.  He  must  in  his 
heart  have  regarded  her  as  more  than  a  mistress. 
He  certainly  must,  or  he  would  not,  after  inviting 
her  there,  and  honoring  her  by  his  personal  atten- 
tions, have  been  guilty  of  what  otherwise  would 
be  the  infamy  of  introducing  her  to  his  own  son 
and  requesting  him  to  pay  the  attentions  proper 
for  the  occasion. 

"During  the  entire  time  from  September,  1S80, 
down  to  the  time  when  troubles  and  controversies 
arose  between  them,  about  July  or  August,  1881, 
defendant  treated  plaintiff  in  the  presence  of 
strangers  with  respect,  and  his  conduct  was  such 
as  to  indicate  that  he  regarded  her  affectionately. 
His  manner  was  such  as  to  indicate  to  those  with 
whom  they  both  associated,  and  to  those  who  saw 


them  together,  that  there  was  an  engagement  of 
marriage  pending  between  them.  That  was  the 
idea  entertained  by  Mr.  and  Mrs.  Reigart;  Mrs, 
Bornemann  thought  that  if  they  were  not,  the 
frequency  of  their  meetings  was  such  that  people 
would  suspect  them  of  being  engaged,  and  accord- 
ingly she  talked  with  plaintiff  on  the  subject.  Mrs, 
Harden  burg  talked  with  plaintiff  about  the  mat- 
ter of  engagement  and  warned  her  against  long 
engagements.  Plaintiff's  own  relatives  must  have 
regarded  her  conduct  in  the  light  of  an  engage- 
ment. They  nevercould  have  suspected  that  she 
was  Mr.  Sharon's  kept  mistress  at  a  time  when 
they  visited  her  at  her  rooms  in  the  Grand  Hotel 
and  through  her,  later,  received  tlie  invitation  to 
Belmont  from  him.  They,  like  Mrs.  HardenbuTg, 
were  willing  to  welcome  him  to  their  houses  only 
on  the  assumption  that  he  was  an  honoral)le  gen- 
tleman and  that  the  attentions  paid  her  by  him, 
in  their  presence,  were  those  which  indicated  h(m- 
orable  relations.  In  neither  of  these  instances 
would  even  William  Sharon  be  permitted  to  bring 
his  hired  mistress  within  the  sacred  precincts  of  a 
hallowed  home.  Her  own  grandmother  and  her 
uncles  would  not  be  likely  to  look  with  pleasure  on 
such  a  degradation  of  their  erring  relative  or  such 
a  desecratation  of  their  household;  nor  does  it 
seem  to  me.  that,  if  permitted,  would  the  defend- 
ant have  had  the  effrontery  and  shamelessness, 
combined  with  the  heartless  cruelty  which  would 
have  characterized  such  conduct,  if  his  statement 
were  true. 

"Considering  all  the  prominent  events  in  the 


career  of  these  parties  during  this  time,  it  seems 
to  me  they  had  the  effect  and  such  the  parties  in- 
tended, of  making  it  appear  that  they  were  en- 
gaged to  be  married.  Their  real  relations  were 
known  to  but  very  few. 

"This  appearance  and  pretense  of  an  engage- 
ment was  perfectly  consistent  with  the  arrange- 
ment that  their  real  relations  should  be  kept  secret. 
This  fact  would  also  account  for  plaintifTs  state- 
ments, as  established  by  several  of  the  witnesses, 
that  she  spoke  of  being  engaged  to  Mr.  Sharon, 
and  of  the  desirability  of  the  match,  and  of  what 
he  would  be  disposed  to  do  in  the  event  of  mar- 
riage. Some  explanation  would  have  to  be  made 
of  the  apparent  great  regard  which  the  plaintiff 
and  defendant  exhibited  for  each  other,  and  of 
the  frequent  intercourse  maintained  between  them, 
under  circumstances,  indicating  to  those  who  saw 
them  nothing  more  serious  or  improper  than  an 
engagement. 

"In  estimating  the  proper  weight  to  be  accorded 
to  these  different  circumstances  so  fully  established, 
it  is  proper  to  consider  the  admission  made  by  the 
defendant  with  reference  to  his  manner  of  treating 
his  mistresses.  A  great  deal  of  stress  has  been 
laid  by  counsel  upon  the  fact  that  defendant  at 
the  close  of  his  cross-examination  made  the  fol- 
lowing admission: 

•That  before  and  since  August  25th,  1880,  this 
defendant  has  had  mistresses  to  whom  he  paid  a 
monthly  compensation;  a  large  number.  That  as 
to  none  of  them  has  he  ever  invited  them  to  go  to 
his  hotel  and  live.    As  to  none  of  them  has  he 


walked  with  them  in  the  corridors  of  the  Pahice 
Hotel,  with  them  leaning  on  his  arm,  or  intro- 
duced them  to  respectable  families  With  none  of 
them  has  he  gone  to  Belmont  himself,  or  sent  them 
there  with  invited  guests — respectable  people  from 
foreign  countries,  or  foreign  states,  or  this  state,  or 
had  anything  to  do  with  introducing  them  to  his 
family  or  to  respectable  people  with  whom  his 
family  associated.' 

"In  the  light  of  this  distinction  made  by  de- 
fendant between  his  manner  of  treating  the  plain- 
tiff in  this  action  and  his  uniform  manner  of 
treating  his  mistresses,  it  seems  to  me  his  claim 
that  he  regarded  her  merely  in  the  light  of  a  mis- 
tress, loses  much  oi  its  force." 

And  in  his  recapitulation,  referring  to  the  inter- 
view in  which  defendant  proposed  a  maninge, 
Ju'l'ie  Sullivan  says  : 

"Thereupon  they  had  a  discussion  on  the  sub- 
ject of  secret  marriage  and  the  reasons  in  his  case 
for  desiring  such  a  marriage,  and  after  delibera- 
tion it  was  agreed  that  plaintiff  should  return  on 
the  following  week  to  consider  the  matter  further. 
On  that  occasion,  the  plaintif!,  at  his  dictation, 
wrote  the  marriage  contract  which  has  been  offered 
in  evidence,  and  the  same  was  then  and  there 
signed  by^he  defendant.  The  actual  date  of  the 
consummation  of  the  marriage  is  not  definitely  fixed. 

''At  defendant's  direction  and  request,  the 
plaintiff  took  up  her  abode  in  the  Grand  Hotel, 
where  she  continued  to  reside  down  to  the  early 
part  of  December,  1881. 


"From  the  25th  day  of  August,  1880,  the  re- 
lations of  the  parties  were  as  intimate  as  those  of 
husband  and  wife.  Defendant  was  sufficiently  in 
plaintiff's  company,  and  bestowed  upon  her  the 
attention  and  respect  which  would  properly  be  ac- 
corded a  respectable  woman.  He  was  seen  with 
her  in  public,  and  with  her  visited  places  of  public 
resort.  He  invited  her  and  accompanied  her  to 
his  country  residence,  and  introduced  her  to  dis- 
tinguished strangers,  without  any  conduct  on  his 
part,  or  on  the  part  of  the  plaintiff,  that  would 
suggest  any  impropriety.  Among  those  who  were 
well  acquainted  with  both,  the  impression  was 
apparently  fully  justified  by  the  conduct  of  the 
parties,  that  they  were  engaged  to  be  married. 
Plaintifl,  on  a  number  of  occasions,  did  state  to 
difJerent  persons  that  she  was  engaged  to  be  mar- 
ried to.  or  that  she  det^irt-d  to  marry  the  defendant, 
this  statement  apparently  being  made  to  explain 
the  intimate  relations  existing." 

As  the  briefs  of  defendant's  coimsel  have  been 
circulated  extensively  through  the  state,  I  have 
thought  proper  to  append  this  note  to  my  argu- 
ment, which  I  propose  also  to  give  a  wide  circula- 
tion so  that  the  insinuated  falsehood  may  be  re- 
futed. 

D.  S.  TERRY. 
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IN  THK  SITPREME  COCTRT 

OF  THE  STATE  OF  CALIFORNIA. 


ADOLF  KLLISEN, 

APPELLANT. 

vs. 

EXEdUTORS  OF  J.  L.  FOLSOM, 

UBCEA-SEID, 

j 

i  RESPONDENTS. 


ARGI'MENT  OF  RESPONDENTS. 


|n  %  Supitmc  Court  of  %  Slate  of  California. 


ADOLF  ELLISEN,  Appellant 


vs. 


Executors  of  J.  L.  FOLSOM,  deceased, 

Respondents. 


ARGUMENT  OF  RESPONDENTS. 

The  Appellant  contends  that  the  Court  erred  in  sustaining  the 
demurrer, 

1st.  Because  the  objections  arising  from  the  want  of  presen- 
tation of  the  claim  to  the  Executor  and  Probate  Judge  should 
have  been  taken  advantage  of  by  answer,  and  cannot  be  taken 
advantage  of  by  demurrer. 

2d.  Because  this  action  being  grounded  upon  the  mortgage, 
and  seeking  its  foreclosure,  does  not  afford  the  instance  of  such 
a  claim  as  the  statute  requires  to  be  presented  to  the  Executor 
and  Probate  Judge. 

3d.  Because  the  statute  for  the  settlement  of  the  estates  of 
deceased  persons  does  not  expressly  deprive  the  District  Court 
:f)  of  any  of  its  equity  powers. 
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4th.  Because,  if  by  the  express  terms  of  that  statute  such  an 
effect  were  designed,  it  would  be  unconstitutional  and  void. 

In  support  of  the  first  ground  of  error  the  Appellant  contends, 
that  the  non-presentation  of  the  claim  is  a  matter  of  avoidance, 
which  should  have  been  pleaded  by  the  Defendant.  For,  says 
the  Appellant,  he  is  acting  upon  a  general  right,  and  if  the  law 
raise  an  exception  to  the  general  right,  it  need  not  be  stated  in 
the  pleading. 

The  error  in  this  argument  consists  in  supposing  that  the 
Plaintiff,  when  suing  an  Executor  acts  upon  a  general  right ; 
for  the  statute  has  taken  away  the  general  right  to  sue  an  Exe- 
cutor, and  allows  them  to  be  sued  only  in  certain  specified  cases. 
"  No  holder  of  any  claim  against  an  estate  shall  maintain  any 
action  thereon,  unless  the  claim  shall  have  first  been  presented 
to  the  Executor  or  Administrator." — Comp.  Stats.,  p.  39G,  §  136. 
The  prohibition  is  general  —  the  right  is  the  exception.  The 
law  prescribes  the  mode  in  which  claims  against  a  decedent's 
estate  are  to  be  collected,  which  is  by  presenting  the  claim, 
supported  by  affidavit,  to  the  Executor  and  Probate  Judge,  for 
the  purpose  of  having  it  allowed  and  paid  in  the  due  course  of 
administration.  The  Executor  is  required  to  take  possession  of 
all  the  effects,  real  and  personal,  left  by  the  Testator.  He  is 
also  required  to  give  notice  to  all  persons  to  present  to  him 
within  a  specified  time,  their  claims  against  the  estate,  support- 
ed by  affidavit,  and  he  is  authorised  to  call  for  the  necessary 
vouchers  in  support  of  the  same.  He  shall  then  allow  or  reject 
the  claim.  If  he  allow  it,  it  shall  be  presented  to  the  Probate 
Judge  for  his  action,  and  if  allowed  by  him,  shall  be  ranked 
among  the  acknowledged  debts  of  the  estate,  to  be  paid  in  the 
due  course  of  the  administration.  "  Upon  the  settlement  of  the 
accounts  of  the  Executor  or  Administrator,  at  the  end  of  the 
year,  the  Court  shall  make  an  order  for  the  payment  of  the 
debts  as  the  circumstances  of  the  case  shall  require.  If  there 
be  not  sufficient  funds  in  the  hands  of  the  Executor,  the  Court 
shall  specify  in  the  decree  the  sum  to  be  paid  to  each  creditor." 
— Comp.  Stat,  p.  412,  §  243.  Such  is  the  general  and  positive 
rule  of  the  law,  for  the  collection  of  debts  due  by  the  estate  of  a 
deceased  person.    Chapter  IV.,  of  Stat.  Comp.  Laws,  p.  395. 
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And  it  is  well  founded  in  all  the  reasons  of  necessity,  conve- 
nience, and  economy.  One  main  object  of  the  statute  is  to 
save  estates  from  the  expenses  of  litigation,  and  tlieicfore  the 
holder  of  a  claim  is  not  permitted  to  sue  an  Executor,  until  he 
has  endeavored  to  collect  his  money  in  the  mode  appointed  by 
law,  and  failed  in  the  attempt.  This  is  a  fact  which  must  pre- 
cede his  right  to  sue,  and  his  right  to  sue  is  founded  on  this  fact. 
The  theory  of  the  statute  is  very  plainly  indicated  by  its  whole 
tenor,  and  is  moreover  expressed  in  the  136th  Sec.  of  the  statute, 
which  declares  that  "  no  holder  of  any  claim  against  an  estate 
shall  maintain  any  action  thereon,  unless  the  claim  shall  have 
been  first  presented  to  the  Executor  &c."  It  is  impossible  to 
conceive  a  more  general  prohibition,  or  a  more  distinct  excep- 
tion. 

If  it  were,  necessary  to  add  any  thing  to  this  plain  view  of 
the  law,  we  would  refer  to  the  effects  of  a  judgment  on  a  monied 
claim  against  an  Executor.  The  140th  Sec.  of  the  statute 
declares  that  "  a  judgment  rendered  against  any  Executor  or 
Administrator  upon  any  claim  for  money  against  the  estate  of 
his  testator  or  intestate,  shall  be  only  to  establish  the  claim  in 
the  same  manner  as  if  it  had  been  allowed  by  the  Executor  or 
Administrator  and  the  Probate  Judge;  and  the  judgment  shall 
be  that  the  Executor  or  Administrator  pay,  in  the  due  course  of 
administration,  the  amount  ascertained  to  be  due."  A  moment's 
reflection  will  lead  to  the  conclusion,  that  as  the  efiect  of  a 
judgment  is  only  to  place  the  monied  claim  where  it  would  be 
if  allowed  by  the  Executor  and  Probate  Judge,  it  was  the  in- 
tention of  the  statute  to  prescribe  as  the  general  and  ordinary 
means  by  which  a  claim  should  reach  that  position,  the  process 
of  presentation  to  the  Executor  and  Probate  Judge  ;  and  that 
litigation  should  only  be  resorted  to  in  the  case  where  a  claim- 
ant, having  had  resort  to  the  ordinary  and  general  means,  had 
failed  to  establish  his  claim  to  the  satisfaction  of  the  Executor 
and  Probate  Judge.  There  can  be  no  reason  in  holding  that 
where  the  law  prescribes  two  means  of  reaching  the  same  end, 
and  prohibits  resort  to  one  of  them,  until  the  other  has  been 
tried  without  success,  that  the  prohibited  means  constitutes  the 
general  right  and  the  other  the  exception. 

The  very  object  of  the  law  is  to  prevent  law-suits  in  every 
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possible  case.  Hence  the  general  Common  Law  right  to  sue  an 
Executor  is  taken  away  by  the  statute,  and  the  right  only  exists 
in  those  cases  which  are  exceptions  to  the  general  prohibition. 
Therefore  the  Plaintiff' in  his  pleading  must  bring  himself  within 
the  exception. 

And  for  another  reason,  the  complaint  should  have  alleged  the 
presentation  of  the  claim  to  the  Executors,  and  their  refusal  to 
allow  it.  The  statute  requires  that  a  special  request  or  demand 
shall  be  made  of  the  Executor  by  the  holder  of  a  claim  against 
the  estate  of  the  Testator,  and  specifies  the  time  within  which 
the  demand  shall  be  made,  and  all  the  particulars  of  the  demand, 
and  delares  that  unless  such  a  special  request  shall  have  been 
first  made  no  action  shall  be  maintained  on  the  claim.  "  Where 
the  request  is  parcel  of  the  contract  it  must  be  proved,  and  no 
action  arises  until  the  request  be  made.  The  omission  of  aver- 
ring a  special  request  or  notice,  where  by  law  they  are  necessary, 
is  matter  of  substance,  and  may  be  taken  advantage  of  on  a 
general  demurrer." — 1  Saund.  R.,  33b,  Note  2  ;  Bach  vs.  Owen, 
5  T.  R.,  409 ;  Smith  vs.  Leavenworth,  1  Root,  209 ;  Lobdell  vs. 
Hopkins,  5  Cow.  516;  Baker  vs.  Fuller,  21  Pick.,  321.  "  When 
an  actual  request  is  essential  to  the  support  of  an  action,  a 
special  request  must  be  stated,  and  it  must  be  shown  by  and  to 
whom  it  was  made,  and  the  time  of  making  it,  in  order  that  the 
Court  may  judge  whether  the  request  were  sufficient.  The 
statement  of  a  general  instead  of  a  special  request,  when  neces- 
sary, has  been  holden  bad  on  a  general  demurrer;  and  it  has 
been  decided  that  it  could  not  be  aided  by  verdict ;  but  from  the 
principles  deducible  from  other  cases,  and  from  a  recent  decision, 
it  should  seem  that  a  judgment  by  default  or  a  verdict  would  aid 
the  defect,  and  that  the  objection  must  now  be  taken  by  special 
demurrer." — 1  Chit.  PI.,  330.  The  recent  decision  spoken  of  by 
Chitty  is  in  Bowdell  vs.  Parsons,  10  East.,  359,  and  does  not 
sustain  the  assertion  that  the  failure  to  state  a  special  request 
where  one  is  necessary,  can  only  be  taken  advantage  of  by  spe- 
cial demurrer.  In  that  case  a  special  request  was  averred  in  the 
declaration,  but  without  a  particular  venue,  there  being  a  gene- 
ral venue  laid  in  the  preceding  part  of  the  declaration.  The 
motion  was  in  arrest  of  judgment.  It  was  held  that  since  the 
Stat.  4,  Ann.,  the  want  of  a  particular  venue  is  not  cause  of  gen- 
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eral  demurrer,  and  therefore  not  ground  for  arrest  of  judgment. 
Per  Le  Blanc  J,  "  a  request  is  stated  in  the  second  count ;  and 
the  only  question  is  whether  the  omission  of  assigning  time  ahd 
place  to  that  request  be  matter  of  substance  or  form." 

But  it  is  respectfully  submitted  that  our  demurrer  is  special, 
and  that  by  our  Practice  Act  every  demurrer  must  be  special. 
Section  41  of  the  Practice  Act  declares  that  "  the  demurrer  shall 
distinctly  specify  the  grounds  upon  which  any  of  the  objections 
to  the  complaint  are  taken.  Unless  it  do  so  it  may  be  disre- 
garded." But  the  statute  having  in  the  preceding  Section  spec- 
ified six  grounds  of  demurrer,  if  the  ground  of  objection  stated 
in  the  demurrer  is  in  substance  any  one  of  those  specified  in  the 
40th  Sec,  it  is  good  as  a  pleading ;  and  except  in  reference  to 
the  alleged  want  of  jurisdiction  (whether  of  the  person  or  the 
subject  matter,)  or  a  defect  of  parties  (Plaintiff  or  Defendant)  all 
grounds  of  demurrer  may  be  properly  stated  in  the  very  words 
of  the  40th  Section.  New  York  Code,  1852,  Voorhees'  Supple- 
ment, 74 ;  Getty  vs.  Hudson  R.  R.  Co. ;  8  Pr.  R.,  177.  A 
demurrer  which  merely  alleges  "  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,"  is  suffi- 
cient.— Johnson  vs.  Wetmore,  12  Barb.  S.  C.  R.,  433 ;  Haire  vs. 
Baker,  1  Seld.,  357 ;  Noxon  vs.  Leavenworth,  7  Pr.  R.  316 ; 
Barnham  vs.  Bevorse,  8  Pr.  R.,  159.  The  New  York  Code  con- 
tains precisely  the  same  provisions  as  the  40th  and  41st  Sections 
of  the  Cal.  Pr.  Act. 

In  Graham  vs.  Vining,  1  Tex.,  639,  the  objection  to  the  com- 
plaint was  precisely  that  of  which  we  seek  to  avail  ourselves  by 
our  demurrer ;  the  objection  was  taken  by  special  demurrer,  and 
the  demurrer  was  sustained. 

Our  demurrer  then  specifies  with  sufficient  distinctness  the 
ground  upon  which  we  object  to  the  complaint,  when  it  refers 
the  Plaintiff"  to  the  sixth  ground  of  demurrer  mentioned  in  the 
40th  Section,  and  tells  him  that  he  has  not  stated  facts  sufficient 
to  constitute  a  cause  of  action.  We  are  not  required  to  name 
the  fact  which  he  has  omitted.  It  is  his  business  to  find  it  out. 
He  should  understand  the  substance  of  his  own  case. 

In  the  point  of  view  then,  that  the  complaint  does  not  aver  a 
demand,  where  the  law  makes  a  demand  essential  to  the  mainte- 
nance of  the  action,  the  complaint  is  defective,  and  the  demurrer 
well  taken. 
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The  Appellant's  counsel  says,  the  non  presentation  of  the 
claim  is  matter  which  should  have  been  pleaded  in  avoidance. 
Well  then,  reasoning  from  the  common  law  principles  of  plead- 
ing to  which  he  refers  us,  we  must  in  so  pleading  have  confessed 
the  debt ;  1  Chit.  PI.,  526.  But  the  statute  does  not  permit  us 
to  confess  the  debt  in  this  manner.  We  can  only  confess  it 
when  it  has  been  presented  to  us  accompanied  by  the  affidavit 
of  the  claimant,  and  after  a  due  examination  of  the  necessary 
vouchers. 

He  also  said  in  the  course  of  his  argument,  that  he  is  not  re- 
quired to  state  in  his  complaint,  what  should  be  more  properly 
stated  by  the  Defendant.  It  is  true  "  a  party  sufficiently  sub- 
stantiates the  charge  or  answer  for  the  purpose  of  pleading,  if 
his  pleading  establish  a  prima  facie  charge  or  answer."  1  Chit. 
PI.,  222.  But  his  complaint  does  not  make  out  2i  prima  facie 
cause  of  action.  The  law  declares  he  shall  not  maintain  his  ac- 
tion unless  he  shall  first  have  presented  his  claim  to  the  execu- 
tor. Such  presentation  is  a  sine  quu  non.  He  has  failed  to  aver 
the  fact  which  is  the  foundation  of  his  right  to  sue  us. 

The  action  itself  is  no  demand  on  the  executors  ;  for  if  every 
word  in  the  complaint  were  true,  they  would  not  be  justified  in 
allowing  the  claim.  This  is  a  case  above  all  others,  where  the 
special  request  should  be  made,  and  averred,  and  proved.  For 
such  request  in  the  mode  directed  by  law,  constitutes  not  only 
an  essential  element  in  the  right  of  the  Plaintiff  to  sue,  but  lies 
at  the  very  foundation  of  the  Defendant's  authority  to  allow  the 
claim.  Where  an  action  is  brought  against  a  Defendant  on  his 
own  contract,  and  the  special  request,  although  necessary  to  the 
right  of  action,  is  not  stated  in  the  declaration,  the  Defendant 
may  wai%'e  all  advantage  of  the  omission,  and  pay  the  debt  and 
save  costs.  Not  so  with  an  executor.  If  in  point  of  fact  the 
special  request  has  not  been  made,  he  has  no  authority  to  allow 
the  claim,  for  the  suit  is  not  the  special  request  which  the  law 
directs  him  to  act  upon. 

2d.  The  second  position  of  the  Appellant  is,  that  this  action 
being  grounded  upon  the  mortgage,  and  seeking  its  foreclosure, 
does  not  aflbrd  an  instance  of  such  a  claim  as  the  statute  re- 
quires to  be  presented  to  the  executor  and  Probate  Judge. 
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In  reply,  we  say  the  statute  makes  no  distinction  between  the 
difl'erent  kinds  of  claims. 

An  executor  is  directed  immediately  after  his  appointment,  to 
publish  a  notice  requring  all  persons  having  claims  against  the 
deceased,  to  exhibit  them  with  the  necessary  vouchers,  within 
ten  months  after  the  date  of  the  notice.  Comp.  Laws,  p.  395, 
§128. 

If  a  claim  be  not  presented  within  ten  months  after  the  publi- 
cation of  the  notice,  it  shall  be  barred  forever,  provided,  &c.  lb. 
p.  395  §130. 

Every  claim  presented  to  the  administrator  shall  be  supported 
by  the  affidavit  of  the  claimant,  that  the  amount  is  justly  due, 
that  no  payments  have  been  made  thereon,  and  that  there  are 
no  off-sets  to  the  same,  to  the  knowledge  of  the  claimant.  lb. 
p.  395  §131. 

When  a  claim,  accompanied  by  the  affidavit  required  in  the 
preceding  section,  has  been  presented  to  the  execntor  or  admin- 
istrator, he  shall  endorse  thereon  his  allowance  or  rejection.  If 
he  allow  the  claim,  it  shall  be  presented  to  the  Probate  Judge  for 
approval,  who  shall  in  the  same  manner  endorse  upon  it  his  al- 
lowance or  rejection,    lb.  p.  395  §132. 

Every  claim  which  has  been  allowed  by  the  executor  or  ad- 
ministrator, shall  be  filed  in  the  Probate  Court,  and  be  ranked 
among  the  acknowledged  debts  of  the  estate,  to  be  paid  in  due 
course  of  administration.    lb.  p.  395  §133. 

No  holder  of  any  claim  against  an  estate,  shall  maintain  ani/ 
action  thereon,  unless  the  claim  shall  have  been  first  presented 
to  the  executor  or  administrator.    lb.  p.  396  §136. 

"When  any  sale  is  made  by  an  executor  or  administrator,  pur- 
suant to  the  provisions  of  this  chapter,  of  land  subject  to  any 
mortgage  or  lien,  which  is  a  valid  claim  against  the  estate  of 
the  deceased,  the  purchase  money  shall  be  applied,  after  paying 
the  necessary  expenses  of  the  sale,  first  to  the  payment  and  sat- 
isfaction of  the  mortgage,  and  the  residue  in  the  due  course  of 
administration.    lb.  p.  483  §186, 

The  debts  of  the  estate  shall  be  paid  in  the  following  manner : 
First,  funeral  expenses ;  second,  expenses  of  the  last  illness ; 
third,  debts  having  preference  [according]  to  the  laws  of  the  Uni- 
ted States ;  fourth,  judgments  rendered  against  the  deceased  in 
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his  lifetime,  and  mortgages  in  the  order  of  their  date  ;  fifth,  all 
other  demands  against  the  estate.    lb.  p.  411,  §239. 

The  preference  given  in  the  preceding  section  to  a  mortgage, 
shall  only  extend  to  the  proceeds  of  the  property  mortgaged.  If 
the  proceeds  of  such  property  be  insufficient  to  pay  the  mortgage, 
the  part  remaining  unsatisfied  shall  be  classed  with  other  de- 
mands against  the  estate,    lb.  p.  412  §240. 

It  shall  be  the  duty  of  the  executor  as  soon  as  he  has  snffici- 
cient  funds  in  his  hands,  to  pay  the  funeral  expenses,  and  the  ex- 
penses of  the  last  illness,  and  the  allowance  made  to  the  family  of 
the  deceased,  and  he  may  retain  in  his  hands  the  necessary  ex- 
penses of  the  administration  ;  but  he  shall  not  be  obliged  to  pay 
any  other  debt,  until  as  prescribed  in  this  act,  the  payment  has 
been  ordered  by  the  Court.    lb.  p.  412  §242. 

Upon  the  settlement  of  the  accounts  of  the  executor,  at  the 
end  of  the  year,  as  required  in  this  chapter,  the  Court  shall  make 
an  order  for  the  payment  of  the  debts  as  the  circumstances  of 
the  estate  shall  require.    lb.  p.  412  §243. 

From  the  foregoing  provisions  of  the  law  we  deduce, 

1st.  That  all  claims  against  the  estate  must  be  presented  to 
the  executor. 

2d.  That  only  those  claims  which  have  been  presented  and 
allowed,  are  to  be  ranked  among  the  acknowledged  debts  of  the 
estate. 

3d.  That  mortgage  claims  are  to  be  paid  by  the  executor, 
under  the  decree  of  the  Probate  Court,  in  the  due  course  of  ad- 
ministration, according  to  the  order  established  in  the  239th  and 
240th  sections. 

4th.  That  the  executor,  when  he  sells  property  which  is  sub- 
ject to  any  lien  or  mortgage,  discharges  the  lien  or  mortgage  by 
the  act  of  sale,  and  that  the  proceeds  of  the  property  in  the  exec- 
utor's hands,  shall  be  applied  to  the  paym.ent  of  the  debt  for 
which  the  property  was  mortgaged.    Sections  186,  239,  240. 

We  do  not  see  how  any  one  of  these  propositions  can  be  sue- 
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cessfully  controverted.  It  is  made  the  duty  of  the  executor  to 
pay  all  the  debts  ol"  the  estate,  and  to  convert  into  cash  so  much 
of  the  personal  and^real  property  of  the  deceased  as  may  be  suf- 
ficient for  that  purpose.  Upon  the  settlement  of  the  executor  s 
accounts,  the  Probate  Court  shall  make  an  order  for  the  pay- 
ment of  the  debts  of  the  estate,  as  the  circumstances  of  the  es- 
tate shall  require  ;  sec.  243.  Without  such  decree,  the  e.xecutor 
shall  not  be  required  to  pay  any  debt;  sec.  242.  The  executor 
is  required  to  sell  the  mortgaged  property,  and  pay  the  mortgage 
debts ;  sees.  18G,  249,  240.  The  order  in  which  the  decree  of 
the  Probate  Court  shall  direct  debts  to  be  paid,  is  specified  in 
sec.  239.  and  mortgage  debts  are  included.  In  sec.  240,  mort- 
gage debts  are  again  referred  to,  and  the  preference  given  them 
in  sec.  239  is  explained.  Mortgage  debts  then,  are  to  be  paid 
in  the  due  course  of  administration,  but  none  other  than  the 
acknowledged  debts  of  the  estate,  and  judgments,  are  to  be  so 
paid,  and  a  debt  can  only  be  ranked  among  the  acknowledged 
debts  of  the  estate  after  it  has  been  presented  to  and  allowed 
by  the  executor  and  the  Probate  Judge.  It  is  then  inevitably 
true,  that  a  mortgage  debt  must,  under  the  statute,  be  presented 
for  allowance,  and  must  seek  its  position  among  the  acknowl- 
edged debts  of  the  estate,  like  any  other  claim. 

Graham  vs.  Vining,  1  Texas,  639.  Suit  to  foreclose  a  mort- 
gage on  real  estate  of  the  intestate,  to  secure  a  promissory  note. 
Special  demurrer,  assigning  among  other  causes,  that  Plaintiff, 
before  bringing  suit,  did  not  present  his  claim  to  the  administra- 
tor for  approval  or  rejection.  Demurrer  sustained  and  an  appeal. 
The  Supreme  Court  affirmed  the  judgment,  on  the  strength  of 
the  17th  and  18th  sections  of  the  act  regulating  the  duties  of  the 
Probate  Court  and  the  settlement  of  successions.  The  17th  sec- 
tion declares  "  That  no  bearer  of  a  claim  for  money  against  a 
succession,  administered  by  an  executor  or  administrator,  shall 
commence  an  action  against  such  succession  before  present- 
ing his  claim  to  such  executor  or  administrator."  Cited  in 
the  opinion  p.  644.  The  18th  section  is  in  substance  the  same 
as  the  133d  section  of  our  law,  and  provides  for  the  payment  in 
due  course  of  administration  of  all  claims  which  have  been  al- 
lowed. The  Court  say,  "  The  language  of  the  17th  section  is 
sutficiently  comprehensive  to  embrace  every  claim  for  money,  of 
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whatever  grade,  upon  which  suit  was  necessary  to  its  collection 
in  a  court  of  law.  A  debt  secured  by  a  mortgage  on  specific 
property,  forms  no  exception.  If  presented,  allowed,  and  placed 
on  the  tableau  of  acknowledged  debts,  it  can  have  all  the  benefit 
of  its  specific  lien,  without  the  necessity  of  a  suii."  The  Court 
will  notice  the  difference  between  the  17th  section  of  the  Texas 
act,  and  the  13oth  of  our  statute.  "  No  holder  of  any  claim 
against  an  Chtate,  shall  maintain  any  action  thereon,  unless  the 
claim  shall  have  been  first  presented  to  the  executor  or  admin- 
istrator." Our  law  is  much  the  more  comprehensive.  The  pro- 
hibition to  sue  is  not  confined  to  claims  for  money,  it  extends  to 
all  claims,  and  to  all  actions.  It  embraces  mortgage  claims,  and 
actions  to  foreclose  mortgages. 

The  same  question  arose  in  Graham  vs.  Vining,  2  Texas  433. 
In  this  case  there  was  a  plea  to  the  merits,  setting  up  the  bar  of 
the  statute  to  the  claim  for  nonpresentation  within  twelve 
months  after  the  administrator's  publication  of  notice.  Judg- 
ment for  Defendants.  Appeal,  judgment  aflirmed.  The  Court 
delivered  an  able  and  full  opinion,  and  decided  the  case  upon  the 
following  grounds  :  "1st.  That  mortgage  debts,  like  any  other, 
must  be  paid  by  an  executor  in  the  due  course  of  administration, 
according  to  the  order  of  preference  assigned  them  by  law.  2d. 
That  they  are  required  to  be  presented  to  the  executor  for  al- 
lowance, and  to  obtain  a  place  in  the  tableau  of  acknowledged 
debts,  like  other  claims.  3d.  That  a  mortgagee's  claim  is  a 
claim  for  money,  entitled  to  be  paid  out  of  a  specific  fund." 

Cole  vs.  Robortson,  6  Texas.  The  Court  decides,  that  where 
the  PlaintitT  seeks  to  revive  a  judgment  by  scire  facias,  against  an 
administrator,  and  the  lien  of  the  judgment  has  been  kept  alive 
by  execution,  it  is  not  necessary  to  present  the  claim  to  the  ad- 
ministrator before  bringing  suit.  A.nd  in  the  course  of  the  opin- 
ion, .Judge  Lipscomb  uttered  a  dictum  at  variance  with  the 
former  ruling  of  the  Court.  But  in  10  Texas,  140,  in  the  case 
of  Conkrite  vs.  Hart  &  Co.,  the  principles  established  in  the  two 
cases  of  Graham  vs.  Viniiig,  and  in  Martin  vs.  Harrison,  2  Tex- 
as, 458,  are  reaflirmed.  The  Court  say,  "  We  believe  it  was 
manifestly  the  intention  of  the  legi.slature  to  give  to  the  Probate 
Court  jurisdiction  to  enforce  the  payment  of  all  monied  demands 
against  an  estate  of  a  deceased  person,  whether  such  payment 
is  secured  by  lien  or  not." 


11 

In  Martin  vs.  Harrison,  2  Texas,  458,  it  was  held  that  the 
Probate  Court  has  the  exclusive  right  to  regulate  the  proceed- 
ings affecting  the  estates  of  deceased  persons,  with  the  excep- 
tions provided  for  by  the  statute. 

It  is  contended  by  the  Appellant's  counsel,  that  a  mortgage 
lien,  like  a  judgnfient,  is  notice  to  all  the  world  of  the  existence 
of  the  debt,  and  therefore  it  need  not  be  brought  to  the  notice  of 
the  executor  by  the  formal  presentation  and  alKdavit  retjuired 
by  the  Probate  law. 

A  mortgage  uchkI  not  be  recorded.  It  is  valid  without  record 
between  the  mortgagor  and  mortgagee.  "Will  the  counsel  for 
Appellant  take  the  ground  that  the  debt  secured  by  mortgage,  if 
the  mortgage  deed  be  not  recorded,  must  be  presented  with  affi- 
davit to  the  (executor,  and  that  it  need  not  be  presented  if  the 
deed  be  recorded.  We  could  answer  to  such  an  argument  that 
tiie  law  does  not  refer  executors  to  the  County  Recorder's  Otlice, 
to  make  up  the  schedule  of  debts  of  the  deceased,  to  be  reported 
to  the  Probate  Court,  for  payment  in  due  course  of  administra- 
tion. And  Wv-yt  the  record  of  a  mortgage  of  real  estate  to  secure 
a  certain  sum  of  money  with  interest,  does  not  offer  an  executor 
the  least  assistance  in  determining  how  much  money,  if  any, 
is  due  by  the  estate  to  the  mortgagee.  The  interest  paid  is 
usually  credited  on  the  note,  not  on  the  Recorder's  books.  Part 
[)ayment  of  the  principal  is  credited  in  the  same  manner,  not  on 
the  Recorder's  books.  The  law  gives  an  estate  the  benefit  of  the 
creditors  oath,  that  so  much  money  is  due  by  the  estate  ;  that  no 
payments  other  than  those  which  are  credited  in  the  account  pre- 
sented have  been  made;  and  that  there  are  no  offsets  to  the  same, 
to  claimant's  knowledge.  Would  you  go  to  the  Recorder's  office 
to  find  offsets  ?  Our  statute  even  requires  claims  founded  on  judg- 
ments rendered  against  the  deceased  in  his  lifetime,  to  be  "present- 
ed to  the  executor  as  any  other  claim,  but  need  not  be  supported 
by  the  affidavit  of  the  claimant,  and  if  justly  due  and  unsatisfied, 
shall  be  paid  in  due  course  of  administration."  Comp.  Laws 
p  396  sec.  141.  A  mvllo  fortiori  mortgage  claims  should  be 
presented.  It  appears  that  our  statute  does  not  adopt  the  rea- 
soning of  the  Mississippi  Courts,  but  requires  presentation  of  a 
judgment  like  any  other  claim,  and  does  not  require  of  an  exec- 
utor that  he  shall  search  all  the  records  of  every  Court  in  the 
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State,  to  ascenain  what  judgments  have  been  rendered  against 
the  testator. 

But  the  object  of  the  law  in  requiring  the  presentation  of  the 
claim  to  the  executor,  supported  by  the  affidavit  of  the  holder, 
that  the  sum  claimed  is  justly  dne,  that  no  payments  have  been 
made  thereon,  and  that  there  are  no  offsets  to  the  same,  was  not 
merely  to  furnish  notice  to  the  executor,  and  give  the  estate  the 
benefit  of  the  claimant's  oath ;  it  was  further  intended  to  facili- 
tate the  settlement  of  the  estate  within  the  shortest  practicable 
time,  and  with  the  least  possible  expense.    The  intention  of  the 
law  in  this  respect  is  very  plain.    The  claimant  is  required  with- 
in a  specified  time  to  present  his  claim,  with  the  necessary  vouch- 
ers, to  the  executor  for  allowance.    Thus  in  possession  of  the 
facts,  it  is  comparatively  an  easy  matter  for  the  executor  to  de- 
termine whether  the  claim  is  valid.    The  law  does  not  permit  the 
facts  of  the  case  to  be  withheld  from  the  executor,  until  they  are 
made  the  subject  of  investigation  in  a  law  suit.    That  mode  of 
ascertaining  them  is  ver>'  expensive,  and  in  nine  cases  out  of  ten 
would  be  useless.    These  reasons  apply  to  mortgage  claims  as 
well  as  others.    For,  as  we  have  said,  thesum  named  in  the  mort- 
gage deed,  upon  the  payment  of  which  the  mortgage  shall  be  de- 
fea'ted,  is  no  indication  of  the  amount  of  money  really  due  by  the 
estate  and  therefore  does  not  afford  the  executor  notice  of  the 
claim  on  which  he  is  required  to  act.    The  record  of  the  mort- 
gage does  not  give  the  estate  the  benefit  of  the  claimant's  oath, 
nor  an  inspection  of  his  vouchers,  both  of  which  are  just  as  ne- 
cessary and  convenient  in  ascertaining  the  amount  of  the  mort- 
eaee  claim,  as  the  sum  due  on  a  promissory  note,  which  the 
mortgage  is  made  to  secure.    Neither  does  it  avoid  the  necessity 
of  a  search  bv  the  executor,  and  thus  save  time  in  settling  up  the 
estate.    Afte'r  all  a  mortgage  claim  is  nothing  more  than  a  right 
to  have  a  sum  certain  paki  out  of  the  proceeds  of  sale  of  a  speci- 
fied piece  of  land.    One  of  the  objects  of  presentation,  the  claim- 
ant's oath  and  the  production  of  vouchers,  is  to  enable  the 
executor  to  ascertain  the  sum  certain,  and  to  avoid,  if  possible, 
the  necessity  of  a  suit,  and  reference  to  a  master. 

In  support  of  his  position  the  Counsel  of  the  Appellant  refers 
to  the  Mississippi  decisions. 

Smith  vs.  Smith's  Administrator,  3  How'd  Miss.  R.,  217,  case 
on  which  Appellant  relies.    The  statute  was  entirely  different 
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from  onra.  The  Defendant  relied  on  the  OOtl;  Section  Probate 
law  which  provider,  "  that  no  Adminisitrator,  Collector  or  Exe- 
cutor shall  discharge  any  claim  against  the  deceased,  otherwise 
than  at  his  own  risk,  unless  the  same  be  first  passed  by  the  Or- 
phan's ('ourt  granting  the  administration,  or  be  proved  as  here- 
after provided." — Act  of  1852.  The  Court  construed  this 
provision  as  intended  to  prevent  voluntary  payment  by  Execu- 
tors, &e.,  without  proof  of  the  correctness  of  the  debt,  and  its  only 
eflect,  to  make  the  Executor  &c.,  individually  liable,  if  he  pay  a 
demand  without  this  proof.  That  it  was  not  intended  to  pre- 
vent the  establishment  of  the  claim  by  suit.  It  is  almost  sur- 
prising that  decisions  establishing  the  construction  of  the 
Mississippi  statute  should  have  been  brought  forward  as  author- 
ities upon  the  point  under  discussion,  our  statute  so  clearly  and 
unequivocally  expressing  and  commanding  what  the  Court  say 
the  Mississi|)pi  statute  could  not  be  construed  to  mean.  Again, 
in  the  case  of  Rawlins  vs.  Pointdexter  Keese,  27  .Miss.  R.,  or 
6  Cushman,  64,  the  Court  gave  the  same  construction  to  the 
Statute  of  1846,  as  to  that  of  1822.  This  last  case  was  decided 
in  1854.  There  has  been  no  statute  in  Mississippi  which  pro- 
hibits suits  being  brought  against  an  Executor,  either  at  law  or 
in  equity,  before  presentation  of  the  claim  to  him. 

It  is  ecjually  true  that  an  Executor's  sale  discharges  the 
property  of  any  lien  or  mortgage  created  by  the  testator.  For 
out  of  the  proceeds  of  the  Executor's  sale  of  that  very  prop- 
erty, the  law  directs  him  to  satisfy  the  debt  secured  by  it. 
Sections  186  and  240.  Shall  the  mortgage  creditor  have 
the  proceeds  of  the  mortgaged  property  and  the  property 
itself  also  ?  He  might  with  equal  propriety  lay  claim  to  the 
mortgaged  premises  after  they  had  been  sold  under  a  de- 
cree of  foreclosure  in  his  own  action  by  the  Sheriff.  It  is 
also  clear  from  the  186th  and  240th  Sections,  that  an  Exec- 
utor cannot  sell  the  real  estate  of  his  testator  subject  to  the 
mortgage,  or  in  other  words,  the  mere  equity  of  redemption  ; 
for  it  is  made  his  duty  whenever  he  sells  property  on  which 
there  is  a  lien  or  mortgage,  to  devote  the  proceeds  to  the  pay- 
ment of  the  debt  for  whose  security  the  mortgage  or  lien  exists 
—  a  direction  absolutely  inconsistent  with  the  idea  of  his  selling 
only  the  equity  of  redemption.  This  question  was  raised  in 
Lafon's  Executors  vs.  Phillips,  et  al,  2  Martin  La.  R.,  230,  N.  S.  . 
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7  Mart.,  121,  Ed.  1852.  The  Court,  referring  to  the  Code,  say, 
"from  the  language  here  used,  it  results,  that  the  privilege  and 
mortgage  creditors  may  demand  payment  out  of  the  proceeds  of 
the  sale,  in  the  hands  of  the  curator,  and  in  preference  to  simple 
creditors.  This  preference  could  have  been  given  on  no  other 
ground  than  that  they  would  have  tiie  same  right  on  the  object 
from  which  these  proceeds  originated,  or  in  other  words  that  the 
money  rejircseiited  and  stood  in  place  of  it."  And  again,  "  the 
right  given  to  mortgage  and  privilege  creditors  to  be  paid  out  of 
the  proceeds  of  the  sale  of  the  property  mortgaged  is  totally  in- 
consistent witii  allowing  them  to  retain  a  mortgage  in  the  thing 
sold."  In  the  case  of  De  Ende  vs.  Moore,  2  Mart.  N.  S.,  337 ; 
7  Mart.,  173,  Ed.  1852,  Judge  Porter  reviews  the  case  of  La- 
fon's  Executor's  and  re-atKrms  its  doctrines  in  a  very  able  and 
elaborate  opinion.  All  the  Louisiana  decisions  on  this  question 
have  been  uniform.  See  Hooey  vx.  Cunningham,  14  La.  Rep., 
O.  S.,  p.  5(5,  or  7  La.  Rep.,  425,  Ed.21S54,  which  was  decided  in 
1838  ;  and  also  Grayson  vs.  Mayo,  2  La.  An.,  927,  decided  in 
1847. 

There  is  no  force  in  the  argument  by  Appellant's  counsel, 
that  the  Executor  can  sell  only  the  Testator's  title  and  estate  in 
the  land,  and  that  such  estate  consisted  only  in  the  equity  of 
redemption,  and  tiierofore  that  the  Executor  can  sell  only  the 
equity  of  redemption.  The  statute  regards  the  mortgagor  as 
the  owner  of  the  land,  just  as  Courts  of  law  and  equity  do. 
We  are  not  oljliged  to  go  farther  tlian  to  ascertain  the  true 
meaning  and  intent  of  the  statute  as  to  tiie  title  and  estate 
which  the  Executor  is  required  to  sell,  and  when  we  find  that  it 
directs  him,  out  of  the  proceeds  of  sale  of  mortgaged  premises, 
to  pay  the  mortgage  debt,  there  can  be  no  doubt  that  he  conveys, 
not  the  mere  equity  of  redemption,  but  the  same  title  which 
would  be  conveyed  by  a  commissioner,  acting  under  a  decree  of 
a  Court  of  Chancery  to  sell  the  land  in  a  suit  to  foreclose. 
There  is  nothing  in  that  part  of  the  statute  which  directs  an  Ex- 
ecutor to  convey  to  purchasers  under  a  sale  authorized  by  the 
Probate  Court,  "the  right,  title,  interest  and  estate  of  the  Tes- 
tator at  the  time  of  his  death,"  at  all  inconsistent  with  our  view 
of  such  sale  in  discharging  the  land  of  mortgages  and  lien.s. 
For  the  statute  evidently  regards  the  mortgagor  as  the  owner  of 


the  land.  And  so  do  Courts  of  law  and  equity.  In  Jackson^ 
ex  (Irm.  Wiliard,  4  John  Rep.,  tl,  Kent,  Ch.  J,  says,  "  nntil  fore- 
closure, or,  at  least,  until  possession  taken,  the  mortgage  re- 
mains in  the  light  of  a  ciiose  in  action.  It  is  but  an  incident 
attached  to  the  debt,  and  in  reason  and  propriety  it  cannot  and 
ought  not  to  be  detached  from  its  principal.  The  mortgage  in- 
terest, as  distinct  from  the  debt,  is  not  the  fit  subject  of  assign- 
ment; it  has  no  determinate  value."  In  Runyan  vs.  Mersereau, 
11  Johns'  Rep.,  597, /jfir  curiavi.  "This  was  an  action  of  tres- 
])ass  quare  clausum  /regit.  By  the  pleadings,  the  question  pre- 
sented to  the  Court  is,  whether  the  freehold  was  in  the  PiuinlilV 
who  had  purchased  the  equity  of  redcmjjtion  under  the  judg- 
ment against  the  mortgagor,  or  in  Joshua  Mersereau,  the  mort- 
gagee. Courts  of  law,  both  here  and  in  England,  have  gone 
very  far  towards,  if  not  the  full  length  of  considering  mortgages 
at  law,  as  in  equity,  as  mere  securities  for  money;  and  (ho 
mortgag<>e  as  only  having  a  chattel  interest.  Lord  Mansfield, 
(Doug.  610)  says,  a  mortgat'ce,  notwithstanding  the  form,  has 
but  a  chattel,  and  the  mortgage  is  only  a  security  ;  that  it  is  an 
aiVront  to  common  sense  to  say  the  mortgagor  is  not  the  real 
owner."  "  The  light  in  whicli  mortgages  have  been  considered, 
in  order  to  be  consistent,  necessarily  leads  to  the  conclusion  that 
the  freehold  must  be  in  the  Plaintiff,  and  he,  of  course,  is  en- 
titled to  judgment."  In  Jackson  vs.  Bronson,  19  Johns'  Rep., 
325,  per  curiam.  It  is  now  well  settled  that  the  mortgagee  has 
a  mere  chattel  interest,  and  the  mortgagor  is  considered  the  pro- 
prietor of  the  freehold.  The  mortgage  is  deemed  a  mere  inci- 
dent to  the  bond  —  a  personal  security  for  the  debt;  and  the 
assignment  of  the  interest  of  the  mortgagee  in  the  land,  without 
an  assignment  of  tlie  debt,  is  considered  in  law  as  a  nullity." 

It  is  thus  shown  that  our  statute  in  regarding  the  mortgagor 
at  the  time  of  his  death  as  the  proprietor  of  the  freehold,  agrees 
with  the  English  and  American  courts  of  law. 

3d.  The  third  position  taken  by  the  appellant  is,  that  the  Stat- 
ute for  the  Settlement  of  the  Estates  of  Deceased  Persons  does 
not  intend  to  deprive  the  District  Courts  of  their  equitable  juris- 
diction over  the  foreclosure  of  mortgages,  and  to  vest  such  juris- 
diction in  the  Probate  Court  exclusively. 

[t  is  not  necessary  for  us  to  dispute  the  correctness  of  this 
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proposition  to  sustain  the  judgment  of  the  Distrrct  Court.  But 
we  do  not  exactly  see  wliat  it  has  to  do  witli  the  argument  of 
this  case.  We  respectfully  submit  that  this  Statute  does  not 
deprive  the  District  Court  of  any  jurisdiction  whatsoever  ;  but, 
on  the  contrary,  that  in  all  cases  in  which  it  permits  resort  to  be 
had  to  jurisdiction  at  all,  it  refers  the  parties  to  Courts  with  the 
powers  of  which  this  Statute  has  nothing  to  do.  It  does  not 
pretend  to  confer  on  the  Probate  Court  jurisdiction  to  foreclose 
a  mortgage,  nor  jurisdiction  to  adjudge  in  any  matter  of  contro- 
versy, either  of  law  or  etiuity,  between  parties  litigant,  except 
such  as  are  clearly  within  the  powers  of  a  Probate  Court.  A 
holds  a  promissory  note  of  the  testator.  He  presents  his  claim 
in  proper  form  to  the  executor  and  the  Probate  Judge,  and  both 
allow  it.  It  is  thereby  ranked  among  the  acknowledged  debts 
of  the  estate,  to  be  paid  in  the  due  course  of  administration. 
When  the  claim  has  reached  that  position,  the  holder  cannot 
bring  suit  upon  it.  Why?  Because  there  is  no  subject-matter 
in  controversy.  The  question  whether  the  claim  is  entitled  to 
be  paid  in  the  due  course  of  administration  having  been  decided 
in  favor  of  the  holder.  B  also  holds  a  promissory  note  of  the 
testators,  which  he  presents  to  the  executor,  who  refuses  to  allow 
it.  He  brings  suit  upon  it,  and  recovers  a  judgment,  to  the 
effect  that  it  shall  be  paid  in  the  due  course  of  administration. 
C  also  holds  a  promissory  note  of  the  testator's,  upon  which  he 
brings  suit,  without  having  ever  presented  his  claim  to  the  exe- 
cutor, and  there  is  judgment  for  the  defendant.  Is  there  any- 
thing wrong  in  these  three  cases?  Can  B  say  that  the  Statute 
IS  unconstitutional,  because  it  confines  the  effect  of  a  judgment 
to  placing  his  claim  among  the  acknowledged  debts  of  the  estate, 
and  directs  that  it  shall  be  satisfied  by  the  executor  in  the  due 
course  of  administration,  and  shall  not  be  satisfied  by  execution 
and  the  Sheriff?  There  has  been  no  interference  with  the  juris- 
diction of  the  Court.  On  the  contrary,  it  was  in  the  exercise  of 
its  jurisdiction  that  it  pronounced  this  judgment.  "  Jurisdiction 
is  the  power  to  hear  and  determine  the  subject-matter  in  con- 
troversy between  the  parties  to  a  suit."  "  If  the  law  confers 
power  to  render  a  judgment  or  decree,  then  the  Court  has  juris- 
diction." Per  Baldwin,  J.,  12  Pet.  717.  The  matter  to  which 
B's  complaint  should  be  directed  is  this, — that  the  law  has  con- 
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fined  the  subject-matter  in  controversy  between  himself  and  the 
executor  to  this  ()ue»tioii  :  Shall  the  sum  of  money  claimed  by 
B  be  paid  in  the  due  course  of  administration  ?  But  this  provis- 
ion of  the  Statute  is  liablr-  to  no  objection  on  the  score  of  un- 
constitutionality. Now  in  what  respect  is  B's  position  different 
from  that  of  a  mortgaije  creditor?  The  Statute  for  the  Settle- 
ment of  the  Estates  of  Deceased  Persons  embraces  them  both. 
The  claim  of  each  is  to  be  paid  in  the  due  course  of  administra- 
tion, and,  with  regard  to  the  mortgage  creditor,  he  retains  all 
the  benefit  of  his  lien  on  the  mortgaged  premises,  in  the  course 
of  administration.  In  point  of  fact,  all  his  rights  are  saved.  If, 
in  the  case  of  B,  the  judgment  of  the  court  of  law  would,  in 
etlect,  place  him  in  the  position  of  a  general  creditor  of  the 
estate,  to  be  paid  out  of  the  general  funds  of  the  estate,  through 
the  instrumentality  of  the  executor,  why,  in  the  case  of  a  mort- 
gage creditor,  should  not  the  effect  of  a  judgment  be,  to  place 
him  in  the  position  of  a  creditor  entitled  to  be  paid,  through  the 
instrumentality  of  the  executor,  out  of  a  specific  fund  ?  And  in 
what  manner  does  this  latter  provision  deprive  the  District  Court 
of  its  equity  jurisdiction  ?  The  mortgage  creditor  presents  his 
note  and  mortgage  to  the  executor  and  Probate  .Judge,  who 
allow  the  claim.  It  is  then  ranked  among  the  acknowledged 
debts  of  the  estate  for  payment.  The  claim  of  another  mort- 
gage creditor  is  rejected  by  the  executor.  Suit  is  brought 
upon  the  claim;  the  decree  of  the  Court  is,  that  the  claim  for 
the  money  is  valid,  and  that  the  said  debt  is  secured  by  a  mort- 
gage on  certain  property,  and  that  the  same  shall  be  paid  in  the 
due  course  of  administration.  Neither  in  this  case  has  there 
been  any  interference  with  the  jurisdiction  of  any  Court.  The 
subject-matter  in  controversy  has  been  passed  upon  by  the 
Court,  and  the  question  for  the  Court  to  decide  between  the 
litigants  was,  whether  the  debt  and  mortgage  constituted  a  valid 
mortgage  claim  against  the  estate. 

It  is  the  intention  of  the  Statute  that  all  the  debts  of  the  estate 
shall  be  paid  by  the  executor,  in  whose  hands  are  all  the  funds 
of  the  estate.  That  where  the  executor  and  Probate  Judge  ac- 
knowledge a  debt  of  the  estate,  no  suit  shall  be  brought  on  the 
claim,  because,  in  that  event,  there  is  no  subject-matter  of  con- 
troversy.   That  where  either  the  executor  or  Probate  Judge  re- 
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jects  the  claim,  the  holder  may  institute  an  action  simply  to 
test  its  validity,  not  to  enforce  its  payment  by  execution.  That 
mortgage  claims  shall  not  be  enforced  by  foreclosure  and  sale, 
but  shall  be  paid  by  the  executor. 

It  is  a  great  mistake  to  suppose  that  the  Statute  takes  away 
from  the  District  Court  its  jurisdiction  over  mortgage  claims, 
and  transfers  it  to  the  Probate  Court.  It  does  neither.  It  sim- 
ply abolishes  the  peculiar  judgment  of  foreclosure  and  sale  in  the 
case  of  a  mortgage  creditor  of  an  estate,  seeking  to  establish  the 
validitv  of  his  claim,  as  it  abolishes  the  common  form  of  a  judg- 
ment in  law,  and  substitutes  for  each  a  new  judgment  grounded 
upon  the  peculiar  character  of  the  claim,  and  the  subject-matter 
of  the  controversy.  When  the  Court  decrees  that  a  mortgage 
claim  shall  be  paid  by  an  executor  in  due  course  of  administra- 
tion, does  it  not,  in  effect,  incorporate  in  the  decree  all  the  provi- 
sions of  the  Statute  relative  to  the  payment  of  mortgage  debts 
in  the  due  course  of  administration.  And  how  could  the  Court 
make  a  decree  better  adapted  to  afford  the  mortgagor  a  full 
adequate  and  complete  remedy? 

Nor  does  the  Statute  give  the  Probate  Court  jurisdiction  to 
foreclose  a  mortgage.  It  is  true  the  executor  is  not  authorized 
to  sell  any  of  the  property  ef  the  estate,  either  real  or  personal, 
for  the  pavment  of  any  debt,  without  an  order  of  the  Probate 
Court,  directing  and  authorizing  the  sale.  But  this  provision  of 
the  law  is  nothing  more  than  a  regulation  of  the  process  by 
which  the  property  of  the  estate  is  to  be  converted  into  money, 
for  the  payment  of  debts  which  have  either  been  admitted  by 
the  executor  to  be  due,  or  so  determined  by  a  court  of  compe- 
tent jurisdiction.  It  is  simply  a  mode  appointed  by  law,  to 
aaise  money  for  the  purpose  of  paying  debts  about  which  there 
is  no  dispute.  It  is  not  an  exercise  of  jurisdiction,  strictly  speak- 
ing. It  does  not  involve  "  the  power  to  hear  and  determine  any 
matter  in  controversy  between  parties  to  a  suit,"  and  in  such 
power  jurisdiction  consists.  It  is  rather  a  power  vested  iu  a 
court  to  sell  land. 

It  is  also  true  that  any  person  interested  may  apply  to  the 
Probate  Court  for  an  order  directing  an  executor  to  .«ell  the  real 
estate  of  the  testator,  for  the  payment  of  the  debts  of  the  estate, 
whether  the  petitioner  be  a  mortgage  creditor,  or  a  creditor  of 
any  other  kind.    But  this  proceeding  is  for  no  other  purpose 
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than  to  supply  tlin  want,  of  action  on  the  part  of  the  executor 
liimsi  lf.  The  rcsiult  is  the  same,  whether  the  Probate  Court 
direct  and  authorize  the  executor  to  sell  on  his  own  petition  or 
on  that  of  another  person.  Precisely  the  same  order  is  made  in 
both  cases,  and  both  call  for  the  exercise  of  the  same  power. 

It  is  a  false  view  of  this  power  to  regard  it  as  an  exercise  of 
jurisdiction  in  the  foreclosure  of  a  mortgage.  With  exactly  the 
sanu;  propriety  it  might  bo  said  to  be  an  exercise  of  jurisdiction 
over  a  claim  for  a  thousand  dollars,  secured  by  a  promissory 
note,  on  which  a  judgment  has  been  recov(!rcd  against  an  estate 
in  the  District  Court.  It  is  a  part  of  the  means  devised  by  law, 
whereby  the  property  of  the  estate  may  be  turned  into  money, 
and  a  payment  ellVcled.  It  is  this  and  nothing  more.  If  it  is  a 
suit,  who  is  Plaintiil?  wiio  Defendant?  what  is  the  matter  in 
controversy  ?  Why,  there  is  no  matter  in  controversy,  for  the 
sale  is  to  be  asked  for  by  the  executor,  and  ordered  by  the 
Court,  to  raise  the  means  of  paying  the  ascertained  debts  of  the 
estate  ;  debts  which  have  been  allowed  by  the  executor,  or  have 
been  adjudged  to  be  due  by  a  Court  of  competent  jurisdiction  ; 
debts  which  either  from  the  beginning  afforded  no  matter  for 
controversy  between  the  creditor  and  the  executor,  or  if  they  did, 
have  already  been  made  the  subject  of  jurisdiction  and  passed 
into  judgment. 

But  it  may  be  said  the  Probate  Court  is  authorized  to  make 
an  order  upon  the  settlement  of  the  executor's  accounts  at  the 
end  of  the  year,  for  the  payment  of  the  debts,  as  the  circumstan- 
ces of  t  he  estate  shall  require,  ^in^f  there  be  not  sufilcient  funds 
in  the  hands  of  the  executor  to  pay  all  the  debts,  shall  specify 
the  sum  to  be  paid  to  each  creditor,  (sec.  243,)  and  that  this 
power  is  in  derogation  of  the  jurisdiction  of  the  District  Court. 
In  reply,  we  ask  in  what  manner  does  it  deprive  the  District 
Court  of  jurisdiction  ?  So  far  from  having  that  efTect,  it  directs 
the  payment  of  those  debts  which  the  District  Court  has  adjudg- 
ed shall  be  paid  in  the  due  course  of  administration.  It  is  a 
part  of  that  due  course«)f  administration,  to  which  the  District 
Court  has  referred  the  creditor  for  payment  of  his  debt.  It  is  the 
means  prescribed  by  law,  by  which  the  judgment  of  the  District 
Court  shall  be  rendered  effectual.  If  it  be  competent  for  the 
legislature  to  enact  that  in  a  suit  against  the  estate  of  a  deceased 
person,  the  judgment,  if  in  favor  of  the  Plaintiff,  shall  be  «  that 
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the  executor  pay  in  due  course  of  administration,  the  amount 
ascertained  to  be  due  ;"  sec.  140;  then  the  legislature  in  its  dis- 
cretion, may  determine  the  course  of  administration,  nay,  is  in 
duty  bound  to  do  so.  But  we  understood  the  Appellant's  coun- 
sel to  admit  in  the  course  of  his  argument,  that  if  this  suit  had 
been  brought  on  the  promissory  note  instead  of  the  mortgage, 
presentation  to  the  executor  would  have  been  necessary  to  the 
maintenance  of  the  action,  and  the  proper  judgment  would  be 
that  the  debt  should  be  paid  in  the  due  course  of  administration. 
Tn  admitting  this,  he  has  admitted  the  v.'hole  case  ;  and  he  could 
not  avoid  the  admission,  for  there  is  no  ground  on  which  that 
provision  of  the  statute  can  be  declared  unconstitutional;  so 
far  from  it,  it  necessarily  results  from  the  change  in  the  condition 
of  creditors  produced  by  thedebtor's  death.  It  is  a  wholesome, 
just  and  discreet  provision,  designed  to  secure  all  the  rights  of 
all  the  creditors  of  the  estate,  so  far  as  the  entire  property  of  the 
deceased  can  satisfy  them,  while  it  preserves  the  pritirity  and 
order  of  preference  established  by  the  laws  of  Congress,  or  aris- 
ing from  the  act  of  the  parties. 

Let  us  now  see  if  the  course  of  administration  established  by 
the  statute,  does  not  embrace  within  its  reason,  its  policy  and 
its  terms,  debts  secured  by  mortgage  as  well  as  other  debts. 

That  it  was  the  intention  of  the  .statute  to  settle  all  the  afl'airs 
of  the  estate  in  the  course  of  administration,  and  by  the  agents 
named  in  the  statute,  is  clear.  It  is  made  the  duty  of  the  execu- 
tor to  publish  a  notice  requiring  "  all  persons  having  claims  against 
the  deceased,  to  present  them  jHtth  the  necessary  vouchers,  with- 
in a  specified  time;"  sec.  128;  Every  claim  which  has  been 
allowed  by  an  executor,  shall  be  ranked  among  the  acknowledg- 
ed debts  of  the  estate,  to  be  paid  in  the  due  course  of  adminis- 
tration ;"'  sec.  133.  "  No  holder  of  any  claim  against  an  estate, 
shall  maintain  any  action  thereon,  unless  the  claim  shall  have 
been  first  presented  to  the  executor ;"  sec.  13o.  '*  The  executor 
shall  take  into  his  possession  all  the  estate  of  the  deceased,  real 
and  personal,  and  shall  collect  all  debts  <luc  to  the  deceased ;" 
sec.  194.  "  When  the  personal  estate  is  insufficient  to  pay  the 
allowance  to  the  family,  and  all  the  debts  of  the  estate,  and  the 
charges  of  administration,  the  executor  may  sell  the  real  estate 
for  that  purpose  ;"  sec.  154.    "  When  an  executor  sells  land 
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pubjoct  to  any  mortgage  or  lien,  which  is  a  valid  claim  against 
the  estate,  the  purchase  money  shall  be  applied  first  to  the  pay- 
ment of  the  mortgage ;"  sec.  185.  "  The  debts  of  the  estate 
shall  be  paid  in  the  following  order :  1st.  Funeral  expenses; 
2d.  Expenses  of  the  last  illness  ;  3d.  Debts  having  priority  ac- 
cording to  the  laws  of  the  United  States  ;  4th.  Judgments  ren- 
dered against  the  deceased  during  his  lifetime,  and  mortgas^es  in 
Ike  order  of  their  date ;  5th.  All  other  demands  against  the  es- 
tate ;"  sec.  23H,  "  The  preference  given  to  mortgages  shall  only 
extend  to  the  proceeds  of  the  property  mortgaged  ;"  sec.  240. 
"  Upon  the  settlement  of  the  executor's  account  at  the  end  of 
the  year,  the  Court  shall  make  an  order  for  the  payment  of  the 
debts,  as  the  circumstances  of  the  estate  shall  require,  and  if 
there  be  not  sullicient  funds  in  the  hands  of  the  executor  to  pay 
all  the  debts,  shall  specify  the  sum  to  be  paid  to  each  creditor;" 
sec.  243.  "  The  executor  shall  not  be  required  to  pay  any  debt 
or  legacy  without  such  order  ;"  sec,  242. 

We  deem  it  unnecessary  to  add  anything  to  the  words  of  the 
statute,  to  show  that  it  regards  mortgage  claims  as  debts  to  be 
proven  like  other  money  claims,  and  paid  in  due  course  of 
administration.  And  we  hold  it  to  be  true,  that  where  a 
judgment  is  rendered  against  an  executor  on  any  claim  which 
by  the  provisions  of  the  statute  he  is  required  to  pay  in  due 
course  of  administration,  the  judgment  shall  be  to  the  etlect  that 
the  debt  be  paid  in  that  manner. 

Why  should  not  the  estate  have  the  benefit  of  all  the  careful 
provisions  of  the  law  for  the  payment  of  all  debts  1  Why  should 
it  not  be  entitled  to  have  debts  secured  by  mortgage  paid  out  of 
the  personal  property,  if  sufficient?  Why  should  it  not  be  en- 
titled to  the  best  judgment  of  the  Executor  and  the  Probate 
Judge  in  the  selection  of  so  much  and  such  parts  of  the  real 
property  of  the  testator  as  they  deem  the  most  available  for  sale, 
considering  the  condition  of  the  property  and  the  state  of  the 
market? — Sees.  155,  162.  Why  should  it  not  have  the  advan- 
tages afforded  by  a  large  sale  of  real  estate,  after  the  notice 
required  by  law,  and  the  supervision  of  the  Probate  Judge  in  ex- 
amining into  the  fairness  of  the  sale  and  the  adequacy  of  the 
consideration,and  of  his  power  to  set  aside  a  sale  if  it  was  not  prop- 
erly conducted,  or  if  a  higher  price  can  be  obtained  for  the  land  ? 
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Sec.  169.  Why  should  the  estate  pay  two  commissions,  one 
to  the  Executor,  and  another  to  the  Sheriff.  Why  should  an 
estate  be  subjected  to  the  expenses  of  litigation,  while  the  Exe- 
cutor is  willing  to  acknowledge  a  claim,  and  is  using  all  the 
means  in  his  power  to  pay  it;  while  he  is  directed  by  law  to 
pay  it,  is  the  only  person  who  can  pay  it,  and  is  engaged  in  pur- 
suing the  course  pointed  out  by  law  to  procure  money  out  of 
the  property  of  the  estate  to  be  applied  to  that  purpose  ?  If 
debts  which  are  secured  by  mortgage  are  not  to  be  paid  in  the 
course  af  administration,  but  are  to  be  made  subjects  of  litiga- 
tion, and  to  be  satisfied  by  the  proceeds  of  the  Sheriff's  sale  of 
the  premises,  there  has  been  a  most  sad  and  unreasonable  omis- 
sion in  the  statute.  But  such  is  not  the  case  :  for  the  law  is 
remarkably  clear,  consistent,  and  judicious  in  all  its  provisions. 

The  lien  of  a  judgment  is  in  effect  the  same  as  the  lien  of  a 
tnortgage.  The  statute  in  determining  the  order  of  payment  of 
the  debts  of  an  estate  declares  that  judgments  against  the  Tes- 
tator, in  his  life-time,  and  mortgages  shall  be  paid  in  the  order 
of  their  dates,  by  the  Executor.  And  yet  it  prohibits  execution 
being  issued  on  a  judgment  rendered  against  the  Testator  in 
his  life-time,  and  requires  it  to  be  presented  to  the  Executor  for 
payment  in  the  due  course  of  administration.  If  the  judgment 
lien  is  to  be  enforced  and  satisfied  by  this  course  of  procedure, 
why  not  a  mortgage  lien  ?  Wherein  do  the  two  liens  differ  so 
as  to  render  the  policy  of  the  law  positively  expressed  concern- 
ing the  mode  of  enforcing  the  satisfaction  of  one  of  them,  inappli- 
cable to  the  other?  And  when,  as  we  have  seen  the  Executor's 
sale  discharges  all  liens  on  the  land,  whether  by  judgment  or 
mortgage,  why  does  not  the  provision  of  the  statute  which  gives 
his  sale  that  effect,  substitute  the  course  of  administration  in  the 
place  of  execution  and  sale  by  the  Sheriff,  as  clearly  as  it  is  pos- 
sible for  construction  to  prove  any  thing? 

A  large  portion  of  the  property  which  the  complaint  in  this 
cause  prays  the  Court  to  decree  the  sale  of  by  the  Sheriff, 
has  already  been  sold  by  the  Defendants.  And  they  are 
directed  by  the  statute  to  apply  the  proceeds  of  the  sale,  after 
deducting  the  necessary  expenses  of  sale  and  administration, 
to  the  payment  of  this  debt.  Suppose  the  Sheriff  should  sell 
over  what  they  have  already  sold,  which  deed  shall  prevail? 
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Unquestionably  it  was  the  duty  of  tlie  Executors  to  sell  this 
property  for  the  payment  of  tliis  very  debt,  if  they  deemed  it 
necessary.  It  is  ecjuuliy  true  that  their  sale  discharged  all  liens 
on  the  land,  otherwise  the  law  is  stupid  and  absurd  and  wicked. 
What,  then,  could  the  Sherifl'sell  ? 

We  suppose  the  counsel  for  the  Appellant  will  answer,  pursu- 
ing his  theory  of  the  Statute,  upon  which  he  argued  the  case, 
that  where  two  courts  have  concurrent  jurisdiction,  the  one 
whose  jurisdiction  is  first  invoked  shall  exclude  the  other.  But 
we  have  shown  that  the  question  involved  is  not  one  of  jurisdic- 
tion. That  we  have  petitioned  the  Probate  for  an  order,  author- 
izing us  to  convert,  by  sale,  a  part  of  the  real  estate  of  the  testa- 
tor into  money,  for  the  pur[)ose  of  paying  the  debts  of  the  estate 
which  we  have  acknowledged  to  be  due,  or  which  have  been 
decided  to  be  due  by  a  court  of  competent  jurisdiction,  and  not 
to  pronounce  judgment  upon  any  matter  of  controversy  between 
the  petitioners  and  any  other  person,  relating  to  those  debts. 
Will  the  counsel  far  the  appellant  contend  that  the  Probate 
Court,  in  making  an  order  directing  and  authorizing  an  execu- 
tor to  sell  land  for  the  purpose  of  raising  money  to  satisfy  a  judg- 
ment against  him,  rendered  by  the  District  Court  on  the  testa- 
tor's promissory  note,  is  exercising  jurisdiction  over  what  was 
the  subject-matter  of  the  controversy  between  the  plaintiff  and 
executor  in  the  District  Court?  Or  will  he  contend  that  such  an 
order  by  the  Probate  Court,  enabling  the  executor  to  raise 
money  to  pay  off  a  claim  against  the  estate,  which  has  been  ad- 
judged by  the  District  Court  to  be  a  valid  mortgage  claim  to  be 
paid  in  due  course  of  administration,  is  an  exercise  of  jurisdic- 
tion by  the  Probate  Court  over  the  foreclosure  of  a  mortgage  ? 

Sales  of  land  by  order  of  the  Probate  Court,  when  made  in  the 
course  of  administration  for  payment  of  debts  legitimately  be- 
long to  the  jurisdiction  of  the  Probate  Court.  Currie  vs.  Stew- 
art, 27  Miss.  R.,  or  5  Cushman,  55  and  56. 

We  have  not  met  with  a  case  in  any  State  in  the  Union 
where  the  exclusive  jurisdiction  of  the  Surrogate  or  Probate 
Judge  over  the  sale  of  the  lands  of  a  deceased  person  for  the 
payment  of  the  debts  of  the  estate,  has  been  questioned,  on  the 
ground  of  its  interfering  with  the  jurisdiction  of  any  court  of  law 
or  equity.    On  the  contrary,  such  jurisdiction  is  always  regarded 


34 


as  the  appropriate,  legitimate  and  exclusive  jurisdiction  of  the 
Probate  Court ;  not  over  the  subject-matter  of  controversy  pre- 
sented by  the  debts  themselves,  but  over  the  means  whereby 
debts  which  have  been  acknowledged  or  passed  into  judgment 
may  be  paid. 

In  the  construction,  then,  of  our  Statute,  the  question  pre- 
sented is  this.  Does  it  contemplate  the  payment  of  mortgage 
claims,  like  others,  in  the  due  course  of  administration  ?  And 
has  it  invested  the  Probate  Court  with  jurisdiction  over  the  sale 
of  the  land  of  the  deceased  for  the  payment  of  his  mortgage 
debts?  These  questions  must  be  answered  in  the  aifirmative. 

We  have  shown,  in  the  course  of  this  argument,  that  the  Mis- 
bissippi  decisions  cited  by  the  Appellant's  counsel  have  no  appli- 
cation, for  the  reason  that  the  Statutes  of  that  State  do  not  pro- 
hibit the  holder  of  any  claim  against  an  estate  from  bringing 
an  action  thereon  in  the  ordinary  courts.  And  it  will  be  seen, 
by  reference  to  the  New  York  Statute,  2  vol.  Rev.  Stat.  p.  165, 
Reviser's  3d  ed.,  that  the  Appellant's  counsel  has  been  equally 
unfortunate  in  his  New  York  citations.  For  tlie  New  York 
Statute  expressly  provides,  that  the  Surrogate  shall  make  no 
order  for  the  mortgage,  lease  or  sale  of  the  real  property  of  the 
deceased,  "  until,  upon  due  examination,  he  shall  be  satisfied 
that  the  debts,  for  the  purpose  of  satisfying  which  the  applica- 
tion is  made,  are  justly  due  and  owing,  and  that  they  are  not 
secured  by  judgment  or  mortgage  upon,  or  expressly  charged 
upon  the  real  estate  of  the  deceased ;  or,  if  such  debts  be  so  se- 
cured by  a  mortgage  or  charge  on  a  portion  of  such  estate,  then 
that  the  remedies  of  the  creditor,  by  virtue  of  such  mortgage  or 
charge,  have  been  exhausted." 

In  the  whole  of  his  argument,  the  Appellant's  counsel  has 
overlooked  the  Statute  upon  which  this  case  must  be  decided. 
He  tells  us  it  is  not  necessary  to  present  a  mortgage  claim  to 
the  executor  before  bringing  suit  on  it,  and  refers  to  the  Missis- 
sippi cases  in  support  of  his  assertion.  We  go  to  the  Mississippi 
Statute,  upon  the  construction  of  which  those  cases  were  de- 
cided, and  we  find  that  the  holder  of  no  claim  against  an  estate 
is  required  to  present  it  to  an  executor  or  administrator  before 
bringing  suit.  And  these  cases  are  cited  to  throw  light  upon 
that  section  of  our  law,  which  declares  that  "  no  holder  of  ani/ 
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claim  against,  an  estate  shall  maintain  any  action  ihexeon,  unless 
he  shall  first  have  presented  the  claim  to  the  executor,"  &c. 
He  next  contends  that  a  mortgage  given  by  a  testator  mav  be 
foreclosed  in  a  court  of  chancery,  and  the  premises  sold  by  the 
Sheriff',  under  a  decree  of  sale,  and,  to  support  this  doctrine,  he 
refers  to  the  New  York  decisions.  On  examining  the  New 
York  Statute,  we  find  that  the  Surrogate  has  no  power  to 
authorize  the  sale  of  lands  of  a  deceased  person  for  the  payment 
of  mortgage  debts.  And  these  decisions  are  cited  as  a  rule  and 
guide  for  this  Court  in  their  construction  of  our  Statute,  which 
directs  executors  to  sell  and  convey  mortgaged  premises  for  the 
payment  of  mortgage  debts,  and  the  Probate  Judge  to  authorize 
such  sales  and  conveyances. 

The  decisions  of  the  Courts  of  the  only  States  (Texas  and 
liouisiana,)  whose  statutes  on  the  settlement  of  the  estates  of 
deceased  persons  closely  resemble  our  own,  are  ridiculed  by  the 
Appellant's  counsel,  and  overruled  by  an  anecdote.  Whether 
the  imbecility  of  the  Courts  of  those  States  is  to  be  attributed 
to  the  extreme  youthfulness  of  their  Judges,  as  the  Appellant's 
counsel  supposed,  until  he  was  corrected  by  the  Bench,  is  a 
question  in  which  we  feel  no  interest.  We  would  have  been 
pleased,  if  the  Appellant's  counsel,  avoiding  judicial  personali- 
ties, had  endeavored  to  expose  the  fallacy  of  the  argument  by 
which  those  Judges,  youthful  or  senile,  supported  their  decisions. 
If  he  had  done  so,  he  might,  perhaps,  have  said  something 
requiring  an  answer. 

In  Vignaud  vs.  Tonnacourt's  curator,  12  Mart.  R.,  229 ;  Mc- 
Don'ough  vs.  Johnson's  Executors,  2  Mart.  N.  S.,  287 ;  Smith  vs. 
Wilson,  2  La.  R.,  256;  Ballew  vs.  Andrus's  Executors,  10  La. 
Rep.,  470,  it  was  held  that  the  Probate  Court  possessed  exclusive 
jurisdiction  of  all  suits  for  the  collection  of  debts  due  by  an 
estate.  And  the  reasons  on  which  the  decisions  are  founded 
sustain  our  position,  that  while  the  Probate  Courts  of  this  State 
have  no  jurisdiction  over  the  claims  against  an  estate,  when 
they  become  subject-matters  of  controversy,  yet  they  have  ex- 
clusive jurisdiction  over  the  means  by  which  the  effects  of  the 
estate  are  to  be  converted  into  money  for  the  payment  of  debts,  ac- 
knowledged by  the  Executor,  or  established  by  a  Court  of  compe- 
tent jurisdiction,  to  be  valid  claims  against  an  estate. 
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The  cases  of  Martin  vs.  Harrison,  2  Texas,  458,  and  Conkrite 
vs.  Hart  &  Co.,  10  Texas,  140,  decide  that  the  Probate  Court 
has  exclusive  jurisdiction  over  all  matters  relating  to  the  settle- 
ment of  the  estates  of  deceased  persons,  and,  among  others,  over 
the  foreclosure  of  mortgages.  And  the  course  of  reasoning  by 
which  those  decisions  are  sustained,  applies,  in  every  particular, 
and  with  full  force,  in  favor  of  the  exclusive  jurisdiction  or  power, 
jn  our  Probate  Court,  over  the  conversion  of  the  property  of  an 
estate  into  money,  for  the  payment  of  all  debts,  which,  in  the 
contemplation  of  the  Statute,  are  to  be  paid  in  due  course  of 
administration. 

Our  Statute  is  peculiar.  It  differs  from  that  of  any  other 
State  which  we  have  had  an  opportunity  to  examine.  It  does 
not,  like  the  Statutes  of  Texas  and  Louisiana,  vest  in  the  Pro- 
bate Court  jurisdiction,  either  exclusive  or  concurrent,  to  hear 
and  determine  the  subject-matters  of  controversy  presented  by 
claims  against  an  estate.  On  the  contrary,  it  does  not  permit  a 
claim  to  come  within  the  power  orjurisdiction  of  the  Probate  Court, 
until  it  lias  ceased  to  be  a  possible  subject-matter  of  controversy, 
by  having  been  allowed  by  the  executor  and  Probate  Judge,  or 
by  having  passed  into  the  judgment  of  a  court  of  competent  juris- 
diction. And,  unlike  the  New  York  Statute,  whose  provisions 
are  followed  by  several  other  States,  it  does  not  render  effectual 
the  mode  of  settlement  proposed  in  the  law,  by  commanding  a 
stay  of  execution  on  judgments  recovered  in  the  courts  of  gene- 
ral jurisdiction,  for  a  time  within  which  it  is  reasonable  to  sup- 
pose the  property  of  the  estate  may  be  converted  into  money, 
under  the  orders  of  the  Surrogate,  and  be  ready  for  distribution. 
It  resembles  the  Texas  and  Louisiana  Statutes  in  keeping  the 
property  of  an  estate  under  the  control  of  the  Probate  Judge,  for 
sale  and  distribution,  and  out  of  the  hands  of  the  Sheriff.  It 
resembles  the  New  York  Statute  in  not  giving  to  the  Probate 
Court  jurisdiction  to  hear  and  determine  matters  of  controversy 
arising  out  of  claims  against  an  estate,  but  in  leaving  such  mat- 
ters to  other  courts.  It  secures  most  of  the  benefits  intended  by 
Texas  and  Louisiana,  in  confining  the  settlement  of  the  affairs 
of  an  estate  exclusi%'ely  within  the  jurisdiction  of  the  Probate 
Court,  and  all  the  advantages  proposed,  in  the  stay  of  execution, 
under  the  New  York  system,  by  limiting  "  the  effect  of  a  judg- 
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ment  to  the  establishment  of  the  claim,  in  the  same  manner  as 
if  it  had  been  allowed  by  the  executor  or  administrator  and  the 
Probate  Judge,"  and  by  commanding  that  "  the  judgment  shall 
be,  that  the  executor  or  administrator  pay,  in  the  due  course  of 
administration,  the  amount  ascertained  to  be  due."  To  this 
important  provision  of  our  law,  without  which  the  whole  Stat- 
ute would  be  hurtful  and  unjust  where  it  was  not  useless,  we 
have  heard  no  objection  raised  on  the  ground  of  its  unconstitu- 
tionality, during  its  operation  for  seven  years.  The  Appellant's 
counsel  objects  to  it  on  that  ground,  only  in  so  far  as  it  relates 
to  judgments  on  mortgage  claims  ;  and,  fully  sensible  of  the 
dilFiculty  of  sustaining  the  objection  in  the  form  in  which  we 
have  presented  it,  he  gave  it  a  much  more  formidable  aspect,  by 
regarding  the  provision  under  consideration  as  investing  the 
Probate  Court  with  jurisdiction  in  suits  to  foreclose  mortgages; 
a  view  of  the  law  which,  we  have  endeavored  to  show,  is  er- 
roneous. 

If  it  is  intended  by  our  Statute  that  mortgage  claims,  like 
others,  shall  be  paid  by  an  executor  or  administrator,  in  tlie  due 
course  of  administration,  then  it  follows,  that  all  the  provisions 
of  the  law  designed  to  cH'ect  the  payment  of  the  debts  of  an 
estate,  and  to  render  practicable  the  execution  of  such  a  trust, 
and  to  keep  in  the  possession  of  the  executor  and  under  the 
control  of  the  Probate  Court,  the  property  of  the  estate  to  be 
applied  to  that  trust,  were  intended  to  cover  all  monied  claims, 
whether  secured  by  mortgage  or  not. 

4th.  The  view  which  we  have  taken  of  the  powers  of  the  Pro- 
bate Court,  in  the  payment  of  the  debts  of  an  estate,  renders  it 
unnecessary  to  notice  the  fourth  ground  of  objection  taken  by 
the  Appellant. 

HALLECK,  PEACHY  &  BILmGS, 

For  Respondents. 
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William  Myen  vs.  .Tam.e!>  L.  Evylinh,  St<ite  Treax- 
urer. — This  was  an  application  for  a  mandamus  to 
jompel  tlie  State  Treasurer  to  pay  certain  Control- 
er's  warrants  drawn  prior  to  tne'  first  day  of  Jan- 
uary, 18.')T.  The  warrants  were  drawn  for'portions 
)f  tne  salaries  of  District  Judges  accruing  in  iK')!',. 
The  District  Court  refused  the  writ,  and  the  plain- 
tiff'appealed  to  this  Court. 

By  the  Act  passed  March  L",  Is.'n,  an  appropri- 
ition  was  made  for  these  saliyies.  liut  bv  the 
leoond  section  of  the  Act  of  April  21sti  1S.")6,  the 
5tate  Treasurer  was  inohibiled  from  paring  out 
any  money  for  the  renenii)lion  of  warrants  bearing 
iate  prior  to  Jan'uaiV  ist,  isnr'.  At  the  time 
Irhese  warrants  ^^ere  presented,  there  was  money 
in  the  Treasury  Jjelouging  to  the  fund  upon  which 
fher  were  drawn. 

The  only  (|uosl ion  presented  by  the  record  in- 
rolves  the  constitiitionalitv  of  the  prohibitorv  Act 
)f  April  'Jlsf,  ]8,^)('p. 

There  Was  no  law  prohibiting  the  Controller 
rom  drawing  these  warrants.  Tire  prohibition 
ipplied  only  to  their  payment. 

It  is  insisted  by  one  of  the  counsel  for  plaintiff 
.hat  the  Act  is  uuconstitntionid,  for  the  reason 
hat  the  oflice  of  Judge  of  the  District  Court  was 
jreatcd  by  the  Constitution  ;  that  the  Legislature 
sould  pass  no  Act  abolishing  the  ollice;  and  could 
lot,  by  refusing  to  pay  the  salaries  of  the  Judges,. 
Indirectly  accomplish  "the  same  end. 
_  This  position  is  not  well  taken.  The  Constitu- 
'On  provido.-i  that  "no  money  .^^hall  be  drawn  from 
he  Treasury  but  in  consequence  of  api)ropriations 
nade  by  law."  Laws  can  only  be  passed  bv  the 
.egislatnre;  and  there  is  no  p'owcj- to  compel  the 
jegislature  to  i>ass  any  Act  for  anv  puniose.  It  is 
natter  purely  of  legislatire  discretion.  It  is 
iqually  clear  that  the  I,egislature,  after  passing  an 
i.Ct  appropriating  money  for  certain  specified  pur- 
'  )Oses,  may  repeal  that"  Act  at  aur  time  before 
he  money  is  demanded  of  the  Treasurer.  That 
)rovision  of  the  State  Constitution  w^hich  pro- 
libits  the  pa.ssage  of  any  law  impairing  the 
)bIigations  of  contracts,  relates  solely  to  contracts 
Jetween  indiviJtmh,  and  not  to  contracts  between 
ndividuals  and  the  State.  Until  the  Legislature, 
n  pursuance  of  the  Constitution,  shall  pass  an 
\ct  authorizing  suits  against  the  State,  the  State 
:annot  be  sued,  and  all  parties  having  claims 
igainst  her.  must  rely  solely  upon  her  good  faith, 
ind  the  Legislature  is  the  only  organ  of  the  State 
hat  can  act  upon  such  obligations.  The  Courts 
!an  only  enforce  legal  obligations  against  individ- 
lals. 

But  conceding  that  the  prohibition  of  the  Con- 
titution  applies  as  well  to  contracts  of  the  State, 
is  to  those  between  individuals,  still  it  woutd,  in 
hat  case,  be  solely  addressed  to  the  legislative 
onscience. 

It  is  also  insisted  that  the  Act  is  unconstitution- 
1,  because  "it  operated  to  create  a  debt  out  of  that 
rhwh  was  no  deW  before." 


This  position,  we  think,  is  not  correct.  The  Act 
of  Ann!  ?.lst,  l«r)G,  did  not  create  any  debt,  but 
simply  provided  that  no  money  should' be  paid  out 
of  the  Irca-sury  upon  certain  "warrants.  In  other 
words,  it  operated  to  suspend  or  repeal  the  pre- 
vious Act  of  appropriation.  This  the  Legislature 
had  the  right  to  do.  As  to  the  constitutionality  of 
the  Act  making  provision  for  funding  the.se  war- 
rants, the  question  is  not  necessarily  involved  in 
the  present  case.  The  case  of  I/aforge  vs.  JIcGee 
is  not  at  all  in  jjoint.  Opinion.s,  p.  ISS.  That 
case  had  reference  to  the  funds  of  a  cbunly,  and 
the  Act  of  the  Legislature  was  passed  uff'tr  the 
warrants  were  presented  to  the  Treasurer. 

Judgment  adirmed.  BruxKTT,  J. 

I  concur  :  Terry,  C.J. 


Marzinii  d-  Co.  vs.  Pioclie,  Bayerque,  A-  Co. — AVe 
are  asked  by  both  parties  to  review  our  late  de- 
cision in  this  cose.  The  learned  counsel  of  de- 
fendants insist  that  the  judgment  is  erroneous  ; 
whi-Ie  the  learned  counsel  of  plaintiffs  alleges 
"that  a  palpable  error  has  been  committed  by  the 
Court." 

On  the  part  of  the  defendants  and  appellants,  it 
is  urged  that  the'decision  of  this  Court  is  predica- 
ted upon  the  pledge  of  this  debt  made  by  Marsand  & 
Co.,  iu  their  letter  of  Aug.  13th,  18.51  ;  'whereas,  the 
plaintifls  base  their  claini  in  their  com])laiut  upon 
the  assignment  made  by  Devanl.v.  This  is  true, 
liut  in  the  brief  of  plaintifls,  and  in  the  oral  argu- 
ment belui'e  this  Court,  the  counsel  for  plaintifls 
distinctly  claimed  to  recover  upon  hoth  grounds. 
And  in  the  supplemental  brief  of  one  of  the 
defendants'  counsel,  filed  after  the  argument, 
the  j)oint  is  distinctly  noticed,  and  no  objec- 
tion made  to  the  complaint  in  this  particular. 
He  answered  the  point  as  to  the  pledge  made  in 
the  letter  of  August  13,  IS.il,  by  insisting  that  the 
letter,  "taken  in  connection  with  the  whole  cor- 
respondence," amounted  to  "nothing  more  than  a 
mere  enumeration,  or  indication  of  the  resources 
which  they  had  in  this  country  to  meet  their 
debts."  And  in  the  defenda^nt's  brief,  iu  reply,  by 
the  other  counsel,  and  which  was  filed  some  six- 
teen days  after  the  filing  of  the  printed  briet  of 
plaintifjfs,  no  objection  is  made  to  the  complaint. 
This  being  the  state  of  the  case,  we  could  not 
raise  the  point  for  the  defendants.  And  it  is  too 
late  to  raise  it  now.  And  if  it  were  not,  we  should 
feel  ourselves  compelled  to  permit  the  plaintifls  to 
amend  under  the  circumstaiices. 

As  to  the  palpable  error  alleged  by  the  counsel 
of  plaintifls,  we  cannot  perceive  it.  In  our  opinion, 
we  stated  distinctly  that  the  loan  of  $;4,000  was 
entitled  to  a  credit  of  $2, 02.5  6(5,  and  also  for  the 
proceeds  of  the  cargo  of  coals,  after  deducting 
the  actual  cost  of  the  voyage  to  and  from  Syci- 
ney,  the  necessary  expense  of  keeping  the  coals 
in  the  harbor,  and  commissions  on  sales.  There 
is  no  evidence  in  the  transcript  to  show  what 
the  storage  of  the  coal  was  worth.  The  wages 
and  expenses  of  the  crew  and  officers  of  tUe 
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ship  after  her  return,  and  after  the  expiration  of 

sufficient  time  to  unload  the  vessel,  should  not  be 
included  in  the  account  of  the  cargo.  The  cargo 
beine  pledged  for  the  payment  of  this  loan,  and 
not  pledged  for  the  other  advances,  the  net  pro- 
ceeds should  be  strictly  applied  to  the  payment  of 
this  debt.  In  the  account  of  the  Java  there  are 
many  charges  that  should  not  be  applied  to  the  ex- 
penses of  tlie  ship  in  making  the  particular  voy- 
age When  these  changes  are  made,  they  may 
show  a  very  diflercnt  or  substantially  the  same  re- 
sult We  cannot  determine  the  question  from  the 
evidence  before  us.  In  taking  the  account,  all  the 
evidence  contained  in  the  transcript,  so  far  as  it 
goes,  will  be  leijitimate. 

The  other  business  of  this  Court  is  too  pressing 
and  too  important  to  permit  us  to  employ  oiir  time 
in  making  long  mercantile  calculations.  \V  e  can 
only  lav  down  the  principle  upon  which  the  ac- 
count must  be  made  out.    Both  petitions  denied. 

Ul  RXKTT,  J. 

I  concur ;  Terry,  C.  J. 

James  Hitmphreyis  aifi  others  vs.  llohtH  McCaU 
and  others.— was  an  action  to  recover  dam- 
ages for  the  diversion  of  water  from  the  ditch  ot 
nfaintifis,  and  to  enjoin  defendants  from  continu- 
ing the  nuisance,  the  plaintiffs  had  judgment  in 
the  Court  below  and  t'lo  defendants  appealed. 

1  The  lirst  error  a,ssigned  by  defendants  is,  that 
the  Court  below  erred  in  overruling  defendants 
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motion  for  a  nonsuit.  This  objection  we  think 
not  well  taken.   The  evidence  was  sufficient  to  go 

'°2  Tie  second  error  assigned  is,  that  the  Court 
erred  in  admitting  parol  evidence  of  the  contents 
of  the  deed  from  Cooper  to  plaintiffs'  immediate 
grantors,  without  accounting  for  the  non-produc- 
tion of  the  instrument.    In  answer  to  this  objec- 
tion, the  counsel  of  plaintiUs  insist  that  the  lact 
was  not  denied  in  the  answer.    The  complaint  and 
answer  were  both  verified.    In  the  complaint  it 
was  alleged  that  Thomas  Cooper  and  others  con- 
structed the  ditch,  and  that  '•  on  the  10th  day  of 
October,  IS.'ir.,  and  lor  a  long  time  previous  there- 
to Charles  U.  Everett,  John  A.  Uead,  and  James 
m'  Dean,  were  the  owners  and  successors  in  in- 
terest of  the  said  Thomas  Cooper  and  others,  of, 
in  and  to  the  said  Georgia  Ditch."    This  allega-  : 
tion  of  the  complaint  is  met  by  the  defendants,  in  , 
their  answer,  Iby  this  denial :  "And  the  said  de- 
fendants deny,  for  want  of  information  to  enable  | 
them  to  admit,  the  sale  and  transfer  of  said  Geor-  i 
gia  Ditch  to  them,  the  said  plaintiCfs,  as  alleged  in  j 
tkeir  said  complaint."  -c  j   .u  „„,„»,. 

In  case  the  complaint  be  verified,  the  answer 
must  contain  a  specific  denial  to  each  allegation  of 
the  complaint  controverted  by  the  defendant,  or  a 
denial  ttereof  according  to  his  information  and 
belief-  and  every  allegation  not  so  denied,  shall, 
for  the  purpose  of  the  action,  be  taken  as  true. 
Sections  46  and  O.).  .    ,  _„ 

The  onlv  consequence  resulting  from  the  failure 
of  defendants  to  properly  deny  a  particular  alle- 
gation of  the  complaint  is.  that  the  allegation  shall 
Ee  taken  as  true.  No  motion  to  set  a.-side  the 
answer  is  re<iuired;  but  it  is  held  simply  void,  and 

'*When°the  aUeged  fact  is,  from  its  nature,  pre- 
sumptively within  the  personal  knowledge  of  the 
defendant,  he  cannot  be  permitted  to  answer  upon 
information  and  belief,  but  must  answer  in  the 
form  positive.  And  where,  from  the  natnre  of  the 
fact  alleged,  the  knowledge,  if  any,  of  the  defen- 


dant, is  presumptively  based  upon  information,  he 
is  not  bound  to  denv  positively,  but  only  "  accord-  > 
ing  to  Am  information  and  belief."    In  this  caae,< 
the  transfer  from  Cooper  was  the  act  of  a  third  i 
party ;  and  unless  it  had  been  expressly  alleged  in 
the  complaint  that  defendants  knew  that  fact  of 
their  own  knowledge,  they  could  only  be  remiired 
I  to  answer  according  to  information  and  belief,  i 
I  But  the  defendant,  in  such  case,  mu.st  answer  «o-. 
I  cording  to  bcth  his  information  and  belief.  The 
'  answer  in  this  case  says  nothing  about  the  IfUeJ 
'  of  the  defendant.-*.    It' does  not  deny  that  difen- 
1  dantshad  any  information,  but  simply  avers  a  wMti 
of  information  to  enable  them  to  ailmtt,  not  b*>Ci|lit 
lieve,  the  alleged  fact.    The  object  of  the  statute i» 
:  to  sift  the  con.icience  of  the  defendant,  and  c  l  nn 
I  from  him  Am  *-//«/.    He  must  answer  acc^ 
lo  his  belief,  whellier  that  belief  be  founded 
sullicieut  or  insufficient  information.  Thi 
!  "belief,"  as  used  in  the  statute,  is  to  be  take) 
ordinary  ■sen-'ic,  and  means  the  actual  couclu-i     '  i 
the  defendant  drawn  from  information.  Then 
a  clear  distinction  between  positive  knowledge  ^ 
mere  belief,  and  they  cannot  both  exist  together. 
The  defendant  caii  know  what  is  hi»  belief,  « 
can,  therefore,  state  it.  This  belief  may  be  found 
upon  the  statements  of  others,  not  competent  w 
nesses  and  not  under  oath,  and  not,  thereft 
legal  testimony  to  prove  the  fact  in  Court, 
denied.    Yet  if  the  defendant  has  formed  a  beJ 
of  the  fact  from  this  incompetent  testimony, 
must  state  it.    In  making  out  his  answer  he  Ci 
not  undertake  lo  decide  whether  the  informatl 
upon  which  his  belief  is  founded,  was  legal  tf- 
monv  or  otherwise.    Ue  must  state  facts  only, 
the  fact  of  Am  belief  is  the  only  matter  known  W 
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him.  If  permitted  to  judge  as  to  the  legal  t  ;  - 
teucv  of  the  information  upon  which  his  ..il 
belief  is  founded,  then  the  object  of  the  stuti)  in 
requiring  him  to  answer  according  to  hix  •■  -/ 
would  be  defeated. 

The  onlv  object  in  requiring  the  defendant  Ig 
state  his  belief,  is  to  dispense  with  the  iiecesMlp 
of  proof  on  the  part  of  the  plaintifl.    If,  thtn,  he 
admits  that  he  believes  the  fact  to  be  true,  tli 
stands  as  confessed.    The  clear  result  of  tli  ■ 
vision  of  our  statute  is  conceived  to  be  thi> 
the  defendant  must  state  his  actual  belief,  wl. 
founded  upou   mere  hearsay  evidence,  ^'i 
report,  or  other  information  ;  and  when  In 
so  state  it,  he  is  precluded  from  controvertin 
alleged  fact  which  he  bditves,  but  does  not 
to  exist.    The  practical  result  is  that  the  pUiniiH 
may  establish  the  existence  of  a  fact,  not  knovvi 
to  the  defendant,  by  the  defendant's  mere  belief 
based  upon  incompetent  evidence.    The  ,'.<'■'<■ 
changes  the  law  of  evidence  in  favor  of  the  pi 
tiff,  and  against  the  defendant.    It  perimi>  ih. 
plaintiff  to  verity  his  complaint:  and  then  th( 
defendant  is  compelled  to  state  his  belief  as  U 
facts  he  does  not  know  to  exist.    And  when  thos. 
facts  (unknown  to  the  defendant)  are  alleged  am 
sworn  to  by  the  plaintiff  upon  his  own  knowledge 
the  defendant  is  compelled  either  to  believe  then 
to  be  true,  or  to  believe  the  plaintiB  guilty  o 
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penury. 
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under  the  construction  we  are  compelled  to  giv 
the  statute  to  make  it  practically  operative  th 
answer  contained  no  proper  denial  of  the  allege- 
fact  The  rule  is  a  hard  one,  but  the  remedy  mus 
be  sought  elsewhere.  While  the  defendant  is  com 
nelled  to  answer  everv  material  allegation  in  th 
complaint,  the  plaintiff  is  not  required  to  answe 
new  matter  set  up  by  the  defendant,  but  the  s»m 
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deemed  controverted  without  any  denial.  But 
8  must  administer  the  law  as  we  find  it.  This 
•OTision  of  our  Practice  Act  would  seem  to  be  a 
uitful  source  of  moral,  if  not  of  legal  perjury. 
8.  The  third  assignment  of  error  depended  upon 
e  second,  and  is  already  disposed  of. 
4.  The  fourth,  fifth,  and  sixth  assignments  of 
Tor  are  substantially  the  same,  and  may  be  all 
insidercd  together.  The  defendants  offered  to 
'ove  that  there  was  an  older  and  better  right  to 
e  water  in  Spencer  and  Benson,  and  that  they 
WJ  brought  u  suit  against  defendants  for  the  di- 
irsion  of  the  same  water.  This  proof  was  rcfu.sed 
r  the  Court,  and  the  defendants  excepted. 
This  defence  was  not  aflirinutively  set  up  in  the 
iswer.  The  plaintill's,  under  the  issues  made  by 
c  jiU'iidings,  were  only  bound  to  establish  a  bet- 
r  right  than  the  defendants.  This  they  did,  bv 
■oving  a  prior  appropriation  of  the  water  by 
em.  The  simple  denial  by  the  defendants  of  ail 
ght  in  the  plaintifi's,  only  put  in  issue  the  right 
the  pinintitrs  to  recover  us  against  the  defend- 
ts.  The  defendants,  being  in  the  actual  posses- 
on  and  use  of  the  water,  had  a  good  prima fvcie 
^ht  to  it ;  but  when  the  plaintilis  proved  a  prior 
ssession  and  use,  they  overcome  this  prima 
cie  case  of  defendants.  The  prima  facte  case 
ade  out  by  the  plaintiffs  was  of  exactly  the  same 
aracter  as  that  of  the  defendants,  but  it  was 
ior  in  point  of  time,  and,  therefore,  as  to  it,  su- 
rior.  If,  then,  the  defendants  wished  to  over- 
ime  the  pri.mafai-l.e  case  of  plaintiffs  by  showing 
e}'  were  not  trespassers  upon  them,  but  upon  an 
der  and  better  rifjlit,  if  trespassers  at  all,  they 
lould  have  specially  set  up  such  matter,  and 
ade  Spencer  and  Heuson  parlies  to  the  suit,  bv 
ing  an  answer  in  the  nature  of  a  cross  bill.  A 
espasscr  should  not  be  held  liable  to  pay  the 
wiaqex  he  has  occasioned,  except  to  the  party 
ghtfullv  entitled  to  them.  But  if  he  wishes  to 
oid  a  double  responsibility  as  to  the  damages, 
I  must  bring  the  proper  parties  before  the  Court, 
may  be  that  the  holder  of  the  true  title  may  not 
ish  to  assert  his  right ;  and  if  he  should  not  wish 
assert  his  title,  the  defendant  has  no  right  to 
sert  it  for  him.  The  failure  to  assert  the  para- 
ount  title  must  enure  to  the  benefit  of  him  who 
lids  the  oW»'<  prima  fac if  till*.  If  any  one  ac- 
lires  a  title  by  adverse  possession,  it  must  be  the 
irty  having  the  prior  actual  possession.  The 
irty  having  the  prior  actual  possession  is  always 
ititled  to  recover  the  possession  of  the  premises 
om  the  second  possessor,  when  both  claim  only 
"  possession,  and  the  suit  is  only  between  the 
ro  parties. 

Other  points  were  alluded  to  in  the  oral  areu- 
ent  before  the  Court,  but  cannot  be  noticed,  be- 
,  J   use  not  stated  among  the  points  on  file. 
Judgment  affirmed.  Burxktt,  J. 

I  concur :  Terry,  C.  J. 

Bird,  vs.  lAsbros. — This  was  an  action  to  recover 
le  possession  of  premises  situated  upon  public 
,nd.    On  the  trial  of  the  cause  in  the  Court  be- 
,  the  counsel  of  defendant  asked  the  witness, 
alph  Bird,  the  plaintifi  's  grantor,  "  Whether  he 
ad  not  relinciuished  and  abandoned  all  his  right, 
^  one  Kichardson,  in  July,  ls.5.5,  and  whether 
ichardson   had   not  taken   possession  of  the 
remises  by  virtue  of  that  relinquishment?" 
In  the  case  of  McMinn  vs.  Hays,  4  Cal.  Rep.,  209, 
was  said,  "  the  prior  possession  of  Williams,  the 
laintifl  's  grantor,  was  sufficient  to  maintain  a 
,d  ecovery  in  ejectment."    And,  in  the  opinion  of 


the  Court  in  the  same  case,  it  was  also  said  : 
'•  The  fair  deduction  from  the  record  is,  that,  at 
that  period,  the  tenancy  of  Palmer  ceased,  and, 
consequently,  Williams  was  entitled  to  possession^ 
and  the  acts  of  Shattuck,  as  his  agent,  removes 
any  idea  of  his  abandonment  of  the  premises." 
And  in  the  case  of  Bequette  vs.  Caulfield,  4  Cal. 
Rep.,  278,  the  learned  Judge,  who  delivered  the 
opinion  of  the  Court,  said  ;  "We  have  often  held 
that  possession  Is  evidence  of  title;  but  it  is 
equally  true,  that  possession  gives  a  right  of 
action  against  a  mere  trespasser,  even  when  title 
may  be  shown  to  exist  in  another.  So,  where  a 
party  can  show  nothing  but  a  prior  possession, 
that  reliance  may  fail,  if  it  be  shown  that  he 
voluntarily  abandoned  his  possession  without  the 
purpose  of  returning." 

In  these  cases,  it  is  clearly  held  that  prior 
possession  is  evidence  of  title;  and  tliat  this  evi- 
dence may  be  destroyed  by  abandonment.  And  it 
would  seem  to  be  clear  that,  if  a  party  can  acquire 
a  title  by  possession,  he  may  destroy  it  by 
abandonment.  If,  however,  the  possession  were 
continued  for  a  period  corresponding  with  the 
statute  of  limitations,  then  it  might  admit  of  irreat 
doubt  whether  the  party  could  destroy"  the 
evidence  of  his  title  by  simple  abandonment. 

But  the  question  in  this  case  is,  whether  the 
defendant,  not  having  connected  hfmself  with 
Richardson's  title,  and  not  having  shown  that  thi- 
plaintift  was  aware  of  the  alleged  abandonment  of 
his  grantor,  can  be  allowed  to  show  such  abandon- 
ment ? 

It  was  held,  in  one  of  the  cases  cited,  that  a  mere 
trespasser  cannot  show  title  in  a  third  party.  This 
is  no  doubt  true,  as  a  general  proposition.  But 
it  is  not  of  universal  application.  For  example  ; 
we  will  suppose  A  has  the  true  title,  but  not  the 
actual  possession,  of  real  estate,  and  B  takes  pos- 
session, and  C  then  ousts  B  of  his  possession. 
In  a  suit  by  B  to  recover  possession  from  C,  the 
latter  cannot  set  up  in  bar  the  outstanding;  title  of 
A.  The  possession  of  C  gives  h\m  &  prima  facie 
title ;  but  the  prior  possession  of  B  proves  superior 
to  this  privMfacit  title  of  C.  If  it  were  otherwise, 
and  a  mere  trespasser  upon  the  prior  actual  pos- 
session of  a  party  could  justify  his  act  by  show- 
ing the  true  title  outstanding  in  a  third  person,  no 
party  to  the  suit,  then  a  prior  possessor  might 
never  gain  any  repose  by  virtue  of  his  adverse 
possession,  and  could  never  gain  a  title  under  the 
statute  of  limitations.  In  the  case  supposed,  were 
this  the  rule,  C  could  turn  out  B  and  justify;  and 
I),  for  the  same  reason,  could,  in  turn,  oust  C. 
The  true  owner  not  being  disposed  to  assert  his 
superior  title,  there  could  oe  no  repose  obtained 
by  the  several  trespassers,  as  between  themselves. 

But  when  the  plaintift  in  ejectment  does  not 
rely  on  prior  possession,  but  on  his  strict  title,  the 
defendant  in  possession,  having  a  good. prima fadf 
right,  may  set  up  and  show  the  true  title  to  be  in 
another  party.  By  showing  this  fact,  he  prove.-, 
that  the  plaintiff  has  no  title  with  which  to  over- 
come that  which  the  law  presumes  to  exist  in  tht- 
defendant  by  virtue  of  his  actual  possession. 

But  this  case  presents  a  different  question.  The 
defendant  did  not  simply  otter  to  show  that  there 
was  a  superior  outstanding  title  in  a  third  party, 
but  that  the  grantor  of  plaintifi,  by  his  o-wn  act, 
had  abandoned  the  premises,  and  thus  destroyed 
the  only  endence  of  his  title.  In  ejectment,  the 
plaintifi  must  show  title  in  himself  as  against  the 
defendant.  But  when  he  fails  to  show  anij  title  iu 
himself,  he  must  fail.  Suppose  that  the  defendant 
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liad  proved  that  Ralph  Kird  had  previonaly  con- 
veyed the  property  in  coiitroTer»y  to  anotljer 
party.  He  certainly  could  have  done  so,  and  this 
would  have  delcatetl  tli(;  plaiDtiff'n  action.  And  if 
he  could  have  shown  that  no  title  van  in  plaintiff, 
hecauBe  of  this  act  of  his  grantor,  he  must  he 
allowed  to  show  that,  by  the  act  of  Ralph  IJird  in 
ahandonin);  the  preniines,  there  wa-n  no  title  in  the 
plaintifT.  In  the  ca-e  of  Rird  vh.  iJcnninon,  it  wan 
huhstantiallr  htid,  that  when  a  party  relied  upon 
ponaession  (whether  of  himself  or  of  his  grantors  i, 
an  his  Hole  evidence  of  title,  he  must  he  held  to 
know  the  acts  of  those  through  whom  he  claims; 
and  that  the  actual  adverse  pos»c»sion  of  a  party, 
at  the  fime  the  deed  was  made,  was  notice  to  the 
purchaser.  The  purchaser  is  hound  to  know  the 
chain  of  title  through  which  he  claims  ;  and  if  that 
chain  only  leads  him  hack  to  the  |)osscssioii  of  his 
gi  antors,  and  the  period  of  that  possennion  is  short 
of  the  time  fixed  by  the  statute  of  limitations,  lie 
ijiHsthehcld  responsible  lor  all  of  those 

Ihrout'h  whom  he  claims.  All  his  evidence  of  title 
rests  upon  the  acts  of  his  grantors ;  and  if  he 
claims  the  benefit  of  nomi  of  their  acts,  he  must 
fhare  (he  responsibility  of  those  that  may  be 
against  iiim,  when  another  party  is,  at  the  lime  of 
his  purchase,  in  the  actual  adverse  possession  of 
thepremises. 

If  Ihese  views  be  correct,  the  question  was 
jiroper,  and  shoald  have  been  allowed,  ll  did  not 
matter  whether  the  defendant  claimed  under  Rich- 
■•irdson  or  not;  Ralph  Hird,  as  alleged,  having  by 
//M  r,wh  )ni  destroyed  all  evidence  of  title,  had 
no  title  to  convey  to'  the  |)lain(ill';  and  as  thenrcm- 
iscs  were,  at  the'  date  of  the  deed,  in  the  adverse 
actual  possession  of  others,  the  plaintifl  liad  no- 
tice, and  purchased  at  his  peril. 

It  is  insisted  by  the  defendant  that,  to  maintain 
ejectment  under  prior  possession,  Ihc  plaintifl' 
uiust  show  such  possession  in  liim.self^  that  pos- 
hessioD  is  mere  evidence  of  title,  but  i»  not  title 
itself,  and  therefore  cannot  be  coDveyed  to 
another. 

Rut  the  answer  to  this  objection  is  very  simple : 
Possession  is  evidence  of  title;  and  the  party  in 
possession  is  therefore  deemed,  in  law,  to  be  the 
owner;  and  when  he  conveys  the  land  to  another, 
he  IS  deemed,  in  law,  not  to  convey  his  evidence  of 
title,  hnl  the  title  itself,  of  which  the  law,  by  reason 
of  such  evidence,  adjudges  him  the  owner,  as 
aiiainsi  all  others  not  having  a  sunerior  title. 
Ttiis  question  was  decided  by  this  (.ourt  in  the 
case  of  McMiiin  vs.  Hays,  already  cited. 

The  judgment  of  the' Court  below  should  be  re- 
versed  and  the  cause  remanded  for  further  nro- 
ccedings  Hi  hnktt,  J. 

1  concur:  Tkhhv.C.  J. 


J'htlan  vs.  H'Werti^'m  of  Han  Fraiicitco. — Thii 
case  was  decided  at  the  October  term,  lS.'i<;,  and 
the  judgment  of  the  Court  below  simply  reversed. 
We  are  now  asked  to  amend  the  judgment,  i^idi.t 
pro  turir,  by  ordering  the  case  to  be  remTindc-d, 
with  leave  to  the  plaintiff  to  amend  hi- '  i  v 

In  the  ca.se  of^  Steams  vs.  Aquim 
April  term,  IS.')?,  we  held  that  a  sim; 
of  reversal  was  not  necessarily  a  I 
"  after  the  reversal  of  an  erroneous  jn 
parlies  in  the  Court  below  have  the 
that  they  originally  had." 

In  this  case  the  dcfendanti  demurred  t' 
complaint,  which  demurrer  was  overruled,  ar 
defendants  refusing  to  answer,  judgment  fin;  !  >- 
taken  against  them.    Upon  appeal  to  this  (  ' 
the  judftment  of  the  Court  below  wasiev  '  : 
The  efl'ect  of  this  reversal  was  simply  to  le:r      1  ► 
parties  where  (hey  stood  before  the  judgmi  ■  1' 
the  plainliir  wished  to  amend  his  coinpUn  i 
could  have  applied  to  the  Court  below  for  h 
do  so,  in  the  same  way  that  he  could  hav. 
had  tlial  Court  sustained  the  demurrer,    l  i  •• 
cision  of  this  Court  went  only  to  the  merits  '  '  iln 
case  as  it  was  stated  upon  the  face  of  th'  'i, 
jilaint.    If  a  diflerent  case  could  be  made  bv 
the  plaintiff,  he  should  have  applied  for  h  m  i" 
amend.    As  to  whether,  under  the  circum>i  i 
it  be  now  too  late  to  make  such  application       i  f 
('ourt  below,  we  cannot,  under  this  motion.  '  r 
mine.    We  cannot  amend  the  judgment,  I  •  ilit- 
rea.son  that  it  does  not  require  it. 

Motion  deuied.  RrnsErr.  J. 

I  concur:  Tkekv,  ( ' 


Wm.  OHman  and  I'tter  Surral  v».  John  Dixen, 
Jttnjamin  Warfidd,  Jomjih  PUen  and  J.utlier 
/'(«7i.— Application  for  mandamus  to  the  Judge 
of  the  Vuba  District  Court. 

This  was  a  Chancery  suit,  in  which  a  decree  was 
rendered  for  plaintiffs,  perpetually  enjoining  the 
defendants  from  diverting  the  waters  of  Mill  Creek. 
Pending  a  motion  for  a  new  trial,  the  defendants 
violated  the  injunction,  and  plainlifVs  applied  for 
an  attachment  against  them  for  contempt  of  Court, 
which  was  refused  upon  the  ground  that  the  pend- 
ing of  the  motion  operated  as  a  suspension  of  the 
injunction. 

We  think  that  this  was  error.  Let  a  peremptory 
mandamus  issue.  Rrii.si!TT,  J. 

I  concur  :  Tbr«t,  C.  J. 


Iliinl  vs.  Ilin  Ore<liUjr/i.—T\ie  facte  slated 
complaint  are  not  sufficient  to  entitle  the  p 
his  disclrarge  under  the  Insolvent  Act.  Tl 
provides  for  the  discharge  of  insolvent  i 
and  of  no  others.  A  party  w|^ose  assets  ai  '  i  rtj 
per  cent,  above  his  liability  cannot  be  cons^di 


insolvent.    Judgment  allirmed.       Tf.riit,  C.  J^ 


I  concur : 


Hi  u.s-Err,  J. 


OuHi'  vs.  Hiehnrdt  tt  Vantint.—tYnt  is  an  ac- 
tion upon  an  undertaking  executed  by  the  n  ! 
ants,  as  sureties,  on  an  appeal  from  a  judgrr 
covered  by  the  plaintifl'  in  the  Superior  (' 
the  city  of  Han  Francisco.    To  the  ' 
plaintiiV  demurred.    The  demurrer  »  i  I 
and  judgment   rendered  for  the  pl.i  " 
which  (he  defi  ndun(s  appeal,  and  c(mt> n  i 
That  the  complaint  is  defective  in  snbstant 
that,  upon  demurrer,  judgment  should  be  nn 
against  the  party  coiiiinFtting  the  first  error, 
defect  he  one  of'  substance,    '/d,  That  then  ir 
is  suDicient  to  raise  an  issue,    "d,  That  the  i;  r 
taking  was  void,  in  not  being  executed  by  il  ■! 
nellant  as  well  as  the  sureties  ;  and,  4th,  Tli  c 
Superior  Court  of  the  city  of  San  Francisco  li  'i' 
jurisdiction  to  render  the  judgment  appealed  t  :n. 
which  was  for  f  2,'.J.'>0. 

B  is  unnecessary  to  determine  whether,  ni  n  a 
demurrer  under  our  system  of  practice,  jurl^r  '  fit 
should  be  given  againat  the  parly  committii  'l^e 
first  error,  when  the  defect  is  one  of  substance  ;  as 
we  think  the  objection  ot  the  appellant  to  lb» 
complaint,  (hat  it  does  not  aver  a  good  and  sail- 
cient  consideration  for  the  undertaking,  is  nnteo- 
ahle.  The  allegation  that  the  undertaking  was 
executed  for  the  purpo.sc  of  perfecting  the  appeal 
and  staying  the  exointion  of  the  judgment,  fol- 
lowed iJy  the  allegation  as  to  the  hearing  and 
determination  of  the  appeal  by  the  Supreme  Court. 
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rinijs  the  case  within  the  principle  of  the  decis- 
)n  in  Palmer  vfl.  Melvin,  8  California.  In  that 
ise  the  undertaking  was  executed  for  the  purpose 
f  releasing  property  from  nttiichment,  and  the 
iinplaint  wag  held  defective  in  not  ullcKing  that 
le  property  attached  was  released  upon  the  exe- 
ition  and  delivery  of  the  undertaking.  It  did 
)t  appear  that  any  action  was  taken  nn  the  undcr- 
king  after  it  was  given.  In  the  present  case,  no 
ich  defect  exists  in  the  complaint.  Theproceed- 
ig.s  on  the  appeal  show  sub.sei|ucnt  action  on  the 
ndertaking  ;  and  its  amount  was  .svifricient,  under 
ic  statute,  to  render  the  nmjoal  eflectual  and  to 
ay  the  execution  of  the  judgment. 

The  answer  was  clearly  demurrable.  The  com- 
hiint  is  verilied,  and  the  answer  does  not  deny 
iiy  ot  its  material  allegations,  either  positively  or 
|)on  information  and  belief.  There  are  but  two 
irnis  in  which  a  defendant  can  controvert  the 
negations  of  a  veriHed  com])lnint,  so  as  to  raise 
n  i.ssue;  First,  positively,  when  the  facts  are 
•ithin  his  own  personal  knowledge ;  and  second, 
pon  information  and  belief,  when  the  facts  are 
ut  within  his  own  personal  knowledge.  Practice 
ict,  Sec.  41). 

These  forms  cannot  be  indiscriminately  used, 
f  the  facts  alleged  in  the  complaint  are  presump- 
ively  within  the  knowledge  of  the  defendant,  he 
lUSt  answer  positively  ;  and  a  denial,  \ipon  inform- 
lion  and  belief,  will  be  treated  as  an  cva.sion. 
hus,  for  example,  in  reference  to  instruments  of 
,  riting  alleged  in  a  complaint  to  have  been  exe- 
uted  by  thedefendant,  a  positive  answer  will  alone 
atisl'y  the  requirements  of  the  statute.  If  the 
efcnilant  hus  foi  gotten  the  execution  of  the  instru- 
nents,  or  doubt.s  the  correctness  of  their  descrip- 
ion  or  copy  in  the  complaint,  he  should,  before 
nsweriug,  fake  the  re(|uisite  steps  to  obtain  an 
nspeeti<tn  of  the  originals.  Practice  Act,  Sec. 
•1(1.  If  the  facts  alleged  in  the  complaint  are  not 
eraonally  within  the  knowledge  of  thedefendant, 
e  must  answer  according  to  his  information  and 
elief. 

In  no  case  can  an  allegation  of  the  complaint  be 
[introverted  by  a  denial  of  nu^^cic  nt  knowledge  or 
niormation  upon  the  subject Vo forma  hditf.  Hy 
he  -tilth  section  of  the  Practice  Act,  as  originally 
Hissed  in  is.il,  it  was  provided  that  an  allegation 
if  the  complaint,  might  be  controverted  by  a  de- 
lial  "  of  any  knowledge  thereof  suflicicnt  to  form 
belief."  in  practice,  this  mode  of  denial  was 
bund  to  furuisli  a  convenient  pretext  tor  evading 
he  statute.  In  some  instances  defendants  became 
nitical  in  their  judgments,  as  to  the  extent  of 
tnowledge  sufficient  to  form  a  belief,  and  would 
vithout  hesitation  deny,  in  that  form,  facts,  upon 
he  existence  of  which  they  did  not  hesitate  to  act 
n  other  matters.  In  isril  the  4iith  .section  was 
iniended  to  the  present  language,  and  the  wisdom 
jf  the  amendment  is  well  illustrated  by  the  pres- 
;nt  ease.  The  complaint  alleges  the  recovery  of  a 
•ertain  judgment  in  the  Superior  Court.  TVie  de- 
endants  executed  an  undertaking  on  appeal,  reeit- 
ng  this  judgment,  and  containing  the  usual  cove- 
nant for  its  payment  by  the  appellant,  and  dama- 
les  and  costs  in  case  of  affirmance  by  the  .Supreme 
3ourt,  and  yet  in  their  answer  they  aver  that  "they 
3ave  not  st/jfii-icut  knowledge  or  information  to 
'onii  a  heluf"  whether  any  such  judgment  was 
rendered. 

The  denial  of  any  indebtedness,  without  a  denial 
)f  any  of  the  facts  from  which  that  indebtedness 
bllows,  as  a  conclusion  of  law,  raises  no  issue. 


An  undertaking  on  appeal  is  an  independent 
contract  on  the  part  of  the  sureties,  in  which  it  is 
not  necessary  that  the  appellant  should  unite.  lie 
is  already  bound  by  the  judgment,  and  no  purpose 
could  be  served  by  his  joining  with  the  sureties. 
The  statute  does  not  require  it,  but  seems  to  have 
been  drawn  expres.sly  to  cover  all  cases  where,  from 
absence  or  disability,  the  appellant  could  not  unite 
in  the  undertaking.  The  statute  provides  that  it 
shall  be  executed  on  the  part  of  Ihe  appellant;  not 
hi/  him,  but  by  the  sureties.  Practice  Act,  sections 
.34H,  ,14(t. 

Whether  the  Superior  Court  of  the  city  of  San 
Francisco  had  jurisdiction  under  the  Constitution 


to  render  a  judgment  over  two  hundred  dollars  is 
not  at  this  day  an  open  question.  On  the  prin- 
ciple of        t/caV/V,  we  must  hold  that  the  Court 


possessed  the  jurisdiction,  under  the  Constitution, 
to  render  the  judginent  in  question. 

.Indgoient  affirmed.  Field,  J. 

We  concur;  Bi'r.nktt,  J. 

Terky,  C.  J. 


7'/ic  People  on  the  relation  of  John  Galvin  ts. 
The  .lud;ie  of  the  Tenth  Judicial  DiMrict. — Ap- 
plication for  mandamus. — The  relator  was  con- 
victed of  murder  in  the  first  degree,  and  .sen- 
tenced to  be  executed.  From  the  judgment  of 
the  Court  below  ho  appealed  to  this  Court.  He 
presented  to  the  Judge  of  the  District  Court 
what  he  alleges  was  a  true  bill  of  exceptions, 
which  the  Judge  refused  to  sign.  The  Judge, 
in  his  answer,  states  that  he  did  sign  a  bill 
of  exceptions,  which  was,  according  to  his  best 
recollection  and  belief,  correct,  and  that  he  still 
beliovcs  the  same  to  be  correct  and  true  in  every 
particular,  and  that  he  could  not  conscientiously 
alter  or  change  the  same.  The  relator,  under 
this  state  of  the  case,  claims  the  right  to  have 
this  issue  of  fact  tried  by  a  jury,  under  the  pro- 
visions of  the  472d  section  of  the  Practice  Act. 

Under  the  Constitution  of  this  State,  this 
Court  has  appellate  jurisdiction  "in  all  criminal 
cases,  amounting  to  felony,  on  questions  of  law 
alone." 

The  proposed  question  is  simply  a  question  of 
fact,  and  not  of  law.  The  Judge  alleges  he  did 
sign  a  true  bill  of  exceptions,  and  the  relator 
traverses  this  allegation.  How,  then,  can  this 
Court,  having  only  appellate  jurisdiction  on 
questions  of  law,  proceed  to  try  a  disputed  ques- 
tion of  fact  ? 

In  answer  to  this  view,  it  is  substantially 
maintained  by  the  counsel  of  the  relator,  that 
this  Court  is  not  asked  to  tr;/  the  issue  of  fact, 
or  to  exercise  any  original  jurisdiction,  but 
simply  to  employ  its  superintending  power  to 
compel  a  true  history  of  the  proceedings  of  the 
Court  below  to  be  sent  up  to  this  Court.  And 
as  this  Court  could  not  say  to  the  District  Judge, 
"  You  must  sign  the  particular  bill  of  excep- 
tions," the  only  remedy  given  the  defendant  is 
that  found  in  section  472,  allowing  a  jury  to  try 
the  issue  of  fact. 

The  real  question  presented  is,  whether  the 
record  of  the  District  Court  can  be  corrected  by 
'  the  verdict  of  a  jury.  The  object  of  a  bill  of 
!  exceptions,  as  well  stated  by  the  counsel  of  the 
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relator,  "  is  to  make  that  record  which  before 
was  not  record."  The  Judge  having  signed  a 
bill  of  exceptions,  it  became  a  part  of  the  record 
in  the  case,  and  the  only  effect  of  the  verdict  of 
the  jury,  if  different,  would  be  to  correct  the 
record. 

The  power  to  determine  every  issue  between 
parties  must  be  placed  somewhere.  There 
must  be  an  end  of  controversies,  or  the  system 
must  fail  to  accomplish  the  very  object  intended. 
The  District  Courts  arc  Courts  of  original  juris- 
diction, of  the  highest  order  known  to  our  Con- 
gtitutioH.  They  are  Courts  of  grave  dignity, 
and  are  required  to  keep  a  record  of  all  their 
proceedings ;  and  after  they  have  assumed  to 
do  so,  can  their  records  be  corrected  by  any 
other  power  known  to  our  law '!  The  proceed- 
ings are  known  to  those  Courts,  because  they 
take  place  in  their  presence.  Can  a  jury  be 
called  in  to  decide  as  ta  what  occurred  in  the 
presence  of  the  Court?  Juries  are  used  as  in- 
etruments  to  determine  facts  unknown  to  the 
Courts.  But  a  Court  docs  not  require  the  ver- 
dict of  a  jurv  to  inform  it  of  facts  occurring  in 
the  presence'of  the  Court  itself.  Courts  of  such 
extended  jurisdiction  and  gr.ive  responsibility 
as  the  District  CourL",  must,  from  the  very  na- 
ture of  the  case,  be  trusted  as  to  the  fidelity  of 
their  own  records.  It  would  destroy  all  confi- 
dence in  the  verity  of  the  records  of  these 
Courts,  were  the  rule  once  laid  down  that  their 
truth  could  be  questioned.  We  should  soon  be 
called  upon  to  direct  issues  of  fact  to  be  tried 
by  a  jury,  as  to  whether  the  statements  settled 
by  District  Judges,  in  civil  cases,  contained  the 
whole  truth,  or  otherwise.  Kvcry  criminal  con- 
victed of  murder  in  the  first  degree  could  readily 
procure  a  lengthened  stay  of  execution,  by  rais- 
ing an  issue  of  fact  with  the  District  Judge. 

It  is  true  that  the  language  of  the  four  hun- 
dred and  seventy-second  section  is  general,  and 
would  seem  to  include  all  cases  where  there  was 
tin  issue  of  fact  raised  by  the  return  to  the  al- 
ternative writ.  But  this  general  language  only 
applies  to  pco/<r>-  cases.  It  could  not  have  been 
the  intention  of  the  Legislature  to  give  such  an 
extraordinary  power  to  juries  as  that  claimed  by 
the  relator. 

The  relator  may  be  without  any  judicial  rem- 
edy. But  this  is  the  case  with  persons  who  are 
convicted  by  the  verdict  of  a  jury,  when  inno- 
cent. If  the  alleged  error  in  the  proceedings  of 
the  Court  related  to  a  mere  legal  question,  not 
going  so  much  to  the  merits  of  the  case,  then 
the  relator  is  not  so  much  injured  as  to  justify  a 
departure  from  the  salutary  principles  of  the 
law.  But  if,  on  the  other  hand,  he  was  con- 
victed when  innocent,  his  remedy  must  be 
sought  in  the  pardoning  power  of  the  Executive. 

We  consider  the  application  in  this  case  as 
novel,  and  without  precedent.  We  therefore 
have  no  hesitation  in  denying  it. 

BORNETT,  J. 

I  concur:  Tsbry.C.  J. 


The  People  vs.  Ah  i*V.— The  defendant  «■• 
convicted  of  grand  larceny.  The  only  error  t»- 
signed  is  that  the  testimony  did  not  jusUiy  tbe 
verdict. 

The  rule  is  well  settled  that  where  there  is  no 
legal  testimony  to  sustain  the  verdict,  it  will  be 
set  aside  ;  but  where  the  testimony  is  conflicting, 
or  where  the  credibility  of  witnesses  must  bit 
passed  upon,  it  is  a  matter  solely  for  the  jury  to 
determine.  In  this  case  we  think  the  jury  niiiht 
have  found  the  defendant  guilty  or  not  guilty,  aii'i 
the  Court  would  not  have  been  justified  in  grant- 
ing a  new  trial. 
Judgment  affirmed.  Bcrsett, 
I  concur:  Fibld,  J. 


John  C.  Fremont  vs.  Mereed  Mining 
pany. — Application  for  mandamus. — The  pli 
commenced  his  action  in  the  District  Court  of 
1:5th  Judicial  District,  and  upon  his  ex  parte 
plication,  an  order  was  made  by  the  Judge 
ing  an  injunction  restraining  the  defendant 
working  certain  quartz  veins.    After  due  sei 
of  the  injunction,  the  defendant,  without  noti( 
the  plaintiff,  applied  for  a  modification  of  the 
der,  which  was  granted  by  the  Judge,  upon 
filing  of  a  bond  by  defendant  in  a  sum  specil 
After  the  order  was  made  modifying  the  or 
granting  the  injunction,  the  defendant  went 
to  work  the  quartz  veins  mentioned,  and 
plaintiff,  upon  the  proper  affidavit,  maile  appli 
tion  to  the  Judge  for  an  attachment  for  contcm 
This  application  was  refused,  and  the  plaintiff 
applies  to  this  Court  for  a  mandamus  to  coi 
the  Judge  of  the  Court  below  to  if-iue  the  attM 
ment,  and  hear  thL>  case  of  the  alleged  contcm 

The  Judge  very  properly  refu.sed  the  appli 
tion  for  the  attachment,  the  order  granting 
injunction  having  been  modified,  there  was 
'  contempt  committed.  The  Judge  had  a  right 
modify  the  order,  under  the  provisions  of  aecti 
334  of  the  Practice  Act.  8  How.  Pr.  R., 
If  the  Judge  erred  in  making  the  order,  the 
edy  of  the  plaintiff  was  by  appeal.  Section 

Application  denied.  Burnktt, 

I  concur :  Terry,  C. 


Branrtcr  <f-  Drianl  vs.  Chrvalier. — Motion 
set  aside  the  submission  of  the  case  and  the  reco 
This  case  was  tried  in  the  Court  below,  and 
statement  settled  by  the  refecee  appointed  by 
Court  for  that  purpose,  and  the  statement  m 
tied,  ordered  to  be  engrossed.    When  engr: 
by  the  attorney  of  appellant,  it  was  certified 
be  correct  by  the  Judge  of  the  Superior  Co' 
and  filed  with  the  Clerk.    The  counsel  for  rcsp 
dent  afterwards  moved  the  Court  to  strike  the 
grossed  statement  from  the  record,  for  the  re" 
that  it  was  untrue  and  contained  matters  not 
eluded  in  the  settled  statement.    On  the  he" 
ol  the  motion  the  Judge  revoked  his  certifl" 
to  the  engrossed  statement,  and  ordared  that  thf 
statement  should  be  made  conformable  to  the  ael| 
i  tied  statement.    This  order  was  not  entered  ' 
1  the  record,  nor  is  it  certain  that  it  was  in 
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i' ;  but  if  in  writing,  it  was  lost  or  mislaid.  The 
idge  of  the  4th  District  Court,  after  the  cases 
nding  in  the  Superior  Court  had  been  trans- 
rrcd  to  that  Court  under  the  provisions  of  the 
;t  of  the  Legislature,  made  an  order  directing 
e  order  made  by  tlic  Judge  of  the  Superior 
mrt  revolting  his  certificate  to  the  correctness 

the  statement,  to  be  entered  nunc  pro  tunc. 
The  first  question  presented  is,  whether  the 
[dge  can  afterwards  set  aside  or  revoke  his  ccr- 
icate  to  the  correctness  of  the  statement. 
We  thinli  that  he  may  do  so  during  the  term  of 
e  Court  at  which  the  judgment  wa.s  rendered, 
it  after  the  time  has  expired,  it  cannot  be  done. 
10  statement,  when  filed,  becomes  a  matter  of 
cord.    While  the  term  lasts,  the  Court  has  pow- 

to  amend  the  record.  After  the  term  has 
ssed,  the  record  cannot  be  amended,  unless 
ere  is  something  in  the  record  to  amend  by. 
10  settled  statement,  until  certified,  is  not  rc- 
rd. 

The  second  question  i,<,  whether  the  order  of 
e  4th  District  Court  was  proper.  The  only  evi- 
■nce  of  the  order  made  by  the  Judge  of  theSu- 
■rior  Court,  revoking  his  certificate  to  the  cor- 
ctness  of  the  engros.xcd  statement,  was  found  in 
e  recollection  of  the  Judge,  and  of  the  counsel, 
liis  was  not  sutlicienf.  Uad  the  order  been  made 
writing  and  signed  by  the  Judge,  and  simply 
nittcd  to  be  enterc<l  on  the  minutes,  then  the 
■der  nuno  pro  tunc  would  h.ivc  been  proper. 
The  correct  rule  would  seem  to  be  this  :  That 
iiing  the  term  the  record  ni.iy  be  .amended  in 
ly  manner  so  as  to  be  ma<le  conformable  to  the 
(  ts.  But  when  the  toi-m  is  pa.st,  it  can  only  bi' 
ni-nded  in  cases  where  the  record  itself  shows 
le  ei  ror.  In  such  case  there  must  be  record  evi- 
riiee  to  amend  bv.  3  Cal.  Rep.,  '256  ;  7  Mar- 
inll's  Ky.  Rop., 

For  these  reasons  the  motion  is  denied. 

Bdrnk.tt,  J. 

I  concur :  Teiiuv,  V.  J. 


.1.  S.  Sherman  vs.  JJenr;/  Kollberff. — Action 
efore  Justice  of  the  Peace.    .Fudgment  for  plain- 
IV.    Appeal  to  the  County  Court,  where  the  ap- 
eal  wiis  disraisseil,  and  the  judgment  of  tlie  Jus- 
co  aflirmed..  Appeal  by  defendant  to  this  Court. 
The  judgment  was  rendered  in  the  Justice's 
"ourt  on  the  2d  day  of  July,  1S.57.    Notice  of 
he  appeal  wa.s  handed  to  the  Justice  on  the  6th 
'uly,  and  on  the  same  day  notice  of  appeal  was 
'    erved  on  the  attorney  of  plaintiff.    This  notice 
lescribed  the  parties  to  the  suit  and  the  Justice 
'«  )efore  whom  it  was  obtained,  but  stated  that  the 
ippeal  was  taken  . from  a  judgment  rendered  on 
I   he  Ith  day  of  July.    The  notice  given  to  the 
lusticc  described  the  judgment  correctly.  The 
lustice  sent  up  a  copy  of  his  docket  and  the  pa- 
)ers,  except  the  notice.    The  appeal  was  taken 
m  ()uestions  both  of  law  and  fact. 
I  i      When  the  case  was  called  in  the  Cou'nty  Court, 
1(1  both  parties  appeared,  and  each  asked  liberty  to 
4  make  a  motion.    The  plaintiff's  counsel  was  al- 
4  lowed  to  make  his  motion  first,  and  moved  to  dis- 


miss the  appeal  and  affirm  the  judgment  of  the 
Justice,  for  two  reasons :  1 .  There  was  no  notice 
of  appeal  on  file.  2.  There  was  no  notice  of  ap- 
peal served  on  defendant. 

The  mistake  in  the  date  of  the  judgment,  as 
stated  in  the  notice  of  appeal  which  was  served 
on  respondent,  was  not  material.  The  notice  was 
sufficient.  It  was  the  duty  of  the  Justice  to  send 
up  the  notice  of  appeal  received  by  him.  Code, 
Sec.  627.  The  County  Court  should  have  given 
the  appellant  the  opportunity  to  move  for  an 
order  compelling  the  Justice  to  send  it  up.  Sec. 
627. 

The  order  of  the  County  Court  dismissing  the 
appeal  and  affirming  the  judgment  of  the  Justice 
is  reversed,  and  that  Court  will  proceed  to  try  the 
case  anew.  Burnett,  J. 

I  concur :  Fiild,  J. 


Alvin  Adam»  vs.  Woodxand  Ilaskfll — In  the  mat- 
ter of  the  intervention  of  T.  A.  I/vnch  and  others. — 
This  case,  in  its  different  aspects,  has  been  re- 
peatedly before  this  Court.  Wc  had  supposed, 
that  in  the  different  opinions  heretofore  delivered, 
principles  bad  been  laid  down,  by  the  legitimate 
application  of  which  all  questions  arising  in  the 
Court  below  could  have  been  decided.  As,  how- 
ever, our  views  have  not  been  correctly  under- 
stood, we  find  it  necessary  to  re-state  them  more 
explicitly  and  more  in  detail. 

The  case  of  these  interveners  was  before  us  in 
July,  !«.')".  The  orders  of  the  District  Court  made 
in  December,  IBM,  and  up  to  the  .ith  January, 
Is.")/,  were  before  us,  on  writ  of  error.  The  order 
directing  ii  pro  rata  distribution,  made  May  .5tb, 
1S.')(>,  and  the  order  relusiug  to  stay  proceedings  of 
April  'JMh,  lS.">r>,  were  before  us  on  appeal.  These 
cases  were  argued  and  submitted  together.  The 
intervonors  placed  their  right  upon  two  grounds. 
1st.  Fraud  on  the  part  of  the  copartners,  in  bring- 
ing the  suit.  '2d.  I'riority  by  virtue  of  in- 
tervenors'  attachments.  As  stated  in  the  opin- 
ion of  the  late  Chief  Justice,  delivered  at  the 
July  term,  18.')7,  "  the  Court  below  permitted  the 
intervention  to  be  filed,  but  refused  to  stay 
proceedings  in  the  case  or  afford  the  parties  any 
aflirmative  relief,  but  directed  the  receiver  to  pro- 
ceed and  distribute  the  money  in  his  hands  joro 
i-al<i  among  the  creditors  ;  from  which  orders  and 
rulings  the  interveners  have  appealed."  The  ap- 
peal having  been  taken  from  all  the  orders  and 
rulings,  and  the  reversal  being  general,  necessa- 
rily applied  to  all.  As  stated  in  the  opinion,  the 
"  case  made  involved  two  propositions :  first, 
whether  a  creditor  of  the  firm  could  pursue  his 
remedy  at  law,  after  the  bill  was  filed  and  the  re- 
ceiver appointed,  but  before  a  decree  of  dissolu- 
tion. And  second,  whether  a  creditor  could  at- 
tack the  whole  proceeding,  on  the  ground  of  fraud 
and  collusion  between  the  parties."  Both  of  which 
propositions  we  decided  in  the  aflirmative.  When 
the  verified  bill  of  intervention  was  filed,  the 
Court  below,  conceding  its  allegations  to  be 
true,  decided  that  the  interveners  were  not 
entitled  to  the  affirmative  relief  demanded. 
Upon  appeal  to  this  Court  we  decided  that, 
if  these  allegations  were  true,  either  as  to 
{he  fraud  charged,  or  as  to  the  attachments,  then 
they  were  entitled  to  priority  of  payment  out  of 
the  fund  in  the  hands  of  the  receiver.  The  case 
was  remanded,  for  the  purpose  of  ascertaining  the 
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truth  of  those  allegations.  The  Court  below  ap- 
pointed a  referee  to  ascertain  and  report  the  facts. 
The  referee  reported  the  facts  to  the  Court,  show- 
ing the  names  of  the  attaching  creditors,  the 
amounts  of  the  various  writs  of  attachment  and 
the  judgments  rendered  thereon,  and  the  time 
when  they  were  served  upon  Cohen,  the  receiver. 
This  report  was  confirmed  by  the  Court  "  without 
prejudice  to  such  further  consideration  aa  to  it.s 
effect,  as  miglit  be  given  it  upon  final  decree." 
The  Court  afterwards  rendered  a  decree  that  the 
fund  be  distributed  prorala  among  the  creditors, 
and  denying  the  right  of  the  intervenors  to  any 
priority  in  the  distribution  of  the  fund,  and  the  in- 
terveners appealed. 

In  the  opinion  delivered  by  the  Chief  Justice, 
reference  is  made  to  the  views  expressed  in  my 
opinion  in  the  case  of  Adams  k  Co.  vs.  Ilackett  li. 
Casserly,  January  terra,  In'jT,  and  those  views  ex- 
pressly adopted.  In  this  opinion  it  was  said; 
"  From  these  cases,  it  seems  to  be  settled  that,  un- 
til a  dissolution  has  been  judicially  declared,  and 
a  receiver  ordered  to  make  a  pro  rnta  distributiou 
.  of  the  partnership  assets  among  the  creditor.*, 
they  are  not  prevented  from  resorting  to  adverse 
proceedings  ;  and  that,  when  a  creditor  does  re- 
sort to  such  proceedings,  he  may  thereby  gain  a 
preference  over  those  creditors  who  are  less  dili- 
gent." 

And,  in  the 
said  :  "From  th  . 

intervenors,  having  acquired  a  lien  upon  the  prop 
erty  of  Adams  &  Co.  by  attachment,  and  judg- 
mcut,  prior  to  the  decree  of  dissolution,  are  entitled 
to  the  fruits  of  their  judgment,  and  must  be  first 
paid."  This  language  would  seem  to  be  clear  and 
explicit;  and  when  the  Court  below  subsequently 
held  that  "the  property  in  this  action  was  not  sub- 
ject to  attachment  or  garnishment  at  any  time 
after  it  went  into  the  hands  of  the  legally  appointed 
receiver,"  that  Court  made  a  decision  precisely 
opposite  to  the  decision  of  this  Court. 

In  the  opinion  delivered  by  the  Chief  Justice,  it 
was  held  that  "the  possessio'n  of  the  receiver  was 
only  of  such  a  character  as  the  Court  could  invest 
hiai  with  in  the  case  made  by  the  bill."  The  bill 
of  Adams  did  not  allege  either  a  prior  di»m- 
lution,  or  the  inxolvency  of  the  firm.  It  prayed 
for  a  dissolution;  an  injunction ;  an  accounting ; 
the  appointment  of  a  receiver;  and  the  applica- 
tion of  the  assets  to  the  copartnership  debts.  Con- 
ceding the  facts  stated  in  the  bill  to  have  been  all 
trne,  as  alleged,  the  case  made  by  it  did  not  au- 
thorize ap/o  rata  distribution.  It  is  only  in  cases 
of  inmlvenc'j  that  this  equitable  rule  can  apply. 
If  the  firm  be  sulrenl,  then  all  the  creditors  can  be 
paid  in  full;  and  there  can  be  no  ground  for  de- 
faying  those  creditors  whose  claims  are  already 
due,  and  putting  them  on  a  par  with  those  whose 
claims  are  not  yet  due,  and  requiring  all  to  wait 
for  a  distribution.  It  is  only  in  cases  ot  necessity 
ths^eciuity  will  step  in  and  delay  creditors. 

The  bill  not  having  alleged  the  insolvency  of  the 
firm,  there  could  be  no  proof  made  of  that  fact. 
The  allegations  and  proofs  must  correspond,^  and 
the  allegations  must  prfcedt  the  proof.  The  Court 
'  would  not  travel  out  of  the  record  and  out  of  the 
case,  fw  ctWc,  to  ascertain  facts  not  alleged,  admit- 
ted or  denied.  Woods  and  Haskell  had  not  answered 
atthe  timetheattachmentswereserved.  No  credi- 
tor, at  that  time,  bad  filed  a  bill  of  intervention  for 
himself,  and  on  behalf  of  all  the  creditors,  alleging 
the  insolvency  of  the  firm,  and  praying  a  pro  rain 
distribution  of  the  assets  in  the  bauds  of  the  re- 


ceiver. And  had  such  a  bill  been  afttrwartUtUM 
it  conid  not  have  destroyed  the  priority  of  Uayil 
then  existing. 

The  bill  was  filed  by  Adams,  as  appears  from  iU 
allegations,  simply  for  his  own  prut,  i  tinn.  H' 
moved  because  the  creditors  had  not  '' 
wished  a  dissolution  to  avoid  future  r 
and  he  asked  the  injunction  and  the  .  ,  :  • 
of  a  receiver  for  the  pnrposeof  taking  from  Wood? 
and  Haskell  the  power  to  create  further  debts  and 
the  power  to  misapply  the  assets  to  their  own  u« 
He  wished  the  assets  applied  to  the  paym  ■ 
the  partnership  debts  because  he  was  indv;.i 
responsible  for  them,  and  this  application  of 
partnership  assets  would  thus  diniinish  hiaj 
vidual  liability.  It  was  matter  of  indifferenT 
him  whether  the  assets  were  a;. plied  prora 
otherwise.  The  end  conleinplai  d  by  nim  1 
be  equally  attained  in  eithereveu'.  But, cone 
that  he  desired  a  >rro  rata  distriliution,  he  ( 
make  out  a  proper  case  by  his  bill. 

The  bill  having  becu  filed  by  .\dams  agaiall 
copartners,  for  A i>  ou  n  ])rottcti  jn,  the  case] 
under  his  control  until  a  decree  of  diasola 
Of  course  the  defendants,  Woods  and  HaskelL 
the  rig;;t  to  deny  the  alienations  of  the  compH 
and  then,  unless  these  allegalidos  were  sustf 
by  proof,  the  bill  uuist  have  beeu  dismissed. 
Court  could  not  compel  Adams  to  prove  hiai 
And  the  Court  would  i.ol  decree  a  dl 


opinion  of  the  Chief  Justice, it  was  I  gallons.    And  ,j  .  „    .  „ 

his  it  must  necessarily  result  that  the  !  fution  without  cause.    Who  could  tell,  at  the 
•    ■    ■•  ■•  '  the  attachments  were  served,  that  there  would 

a  decree  of  dissolution  ?  It  was  hardly  piobfl 
that  Woods  and  Uaskell  would  admit  the  frf 
charged.  And  if  no  decree  of  dissolution 
made,  no  fro  rata  distribution  could  bchiid,  U0 
the  case  as  made  bv  the  bill.  Unless  the  deffl 
ants  Woods  and  fliiskell  had  alleged  the  iiisolvi 
of  the  firm,  in  their  answer,  or  some  creditor  J 
filed  a  bill  of  intervention  alleging  that  fact.f 
Court  would  not  inquire  into  it.  Now,  < 
the  creditors  to  stand  idly  by  and  wait  the  ao 
tain  result  of  this  suit  between  the  partners? 
one  could  tell  when  or  how  it  would  terminal 

The  proposifion,  that  creditors  could  be  delll 
by  sucii  proceedings,  never  can,  in  mv 
reconciled  with  the  equity  or  the  philosophy 
the  law.  » 

In  the  case  reported  in  1  lloff.  Cli.  Ken.,  01 
Smith  tiled  his  bill  against  Waring  k  Kobini«li 
"alleging  certain  acts  of  misconduct,  stating  i 
dissolution  to  have  been  made  by  consent,  ni 
praying  an  account,  an  injunction,  and  a  receivw. 
In  4hat  case  the  bill  was  not  denied;  and  it^ 
ev'en  there  held  that  the  creditors  were  not  pre 
vented  from  pursuing  their  remedies  at  law  Mii 
obtaining  a  preference. 

"  I  consider  it,  therefore,  perfectly  clear,  Mii 
the  assistant  Vice  Chancellor,  "  that  no  credHo 
was  prevented,  bv  the  bill  of  Smith,  from  y 
ingat  law  against  the  partners  and  obtui 
aiTcrsc  judgment,  which,  if  followed  up  h 
iter's  bill  in  this  Court,  would  give  him 
ence.    Cut  the  right  of  a  copartner  to  gii 
fession  of  a  judgment,  appears  to  me  n< 
lished ;"  i.:igc  .'.r.u.  ,  ^   ,        j  ,  j 

In  the  elaborate  opinion  of  the  learnea  Judg 
the  Fourth  District  Court  ^a  printed  copy  of  wh 
is  sent  up  as  apart  of  his  return  to  the  alter 
tire  mandamus;,  certain  well  established  pt 
ciples  are  slated,  and  from  theni  conclusK^ 
drawn,  that,  in  our  view,  du  not  follow.  i 
It  is  true,  that  a  receiver  is  an  officer  of  f 
Court,  and  that  the  property  in  his  hands  is  in  \ 
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istotly  of  the  law ;  but  it  is  equally  true  that  lie, 
Ida  if  for  iphoeDfT  mn  m/iire  out  a  titU  to  it.  It  is 
w  true  that  the  custody  of  lliis  fuud  cannot  be 
langed  without  the  order  of  the  Court  by  which 
e  appointment  was  made;  but  it  is  cr(uttlly  true, 
at  tiie  service  of  tlie  attacliment  does  not  clmnffe 
e  custody  of  the  fund.  So  it  is  true  that  an 
tion  cannot  be  brou;;ht  ai^ainst  tlic  receiver 
ithout  leave  of  the  Court;  but  it  is  equally  true, 
at  the  service  of  an  attachment  is  not  the  bring- 
of  an  action. 

hen  personal  property  of  the  defendant  is  in 
e  possession,  or  under  the  control  of  another 
rson,  the  attacbiiient  is  levied  by  service  of 
>tice,  and  of  a  copy  of  llie  writ.  Code,  Sec.  12H. 
le  person  having  such  possession  shall  be  liable 
the  plaintiff,  unless  the  property  bo  delivered 
the  .Sheriff.  Code,  Sec.  127.  "fhe  Court  mn;/ 
nipel  such  delivery,  after  an  ejiumination  of  the 
stodian  on  oath.    Sec.  128. 

Hut  these  provisions  are  not  at  all  inconsistent 
th  the  view  we  have  taken.  The  lien  of  the  at- 
chment  commenced  when  the  service  was  made 
)on  the  receiver,  who  had  the  properly  in  liis 
issession  as  receiver,  and  not  in  liis  capacity  as 
individual.  He,  as  receiver,  was  rcspousible 
r  the  i)roperfy  to  the  attachment  creditors  ;  but 
is  responsibility  could  only  be  enforced  Ihrouj^li 
e  Court  f'ruiM  which  his  appointment  emanated, 
ue,  the  Court  issuing  the  attachment  has  the 
iwer,  in  priwtr  m.w.v,  to  order  the  iiroperly  to  be 
livered  to  tlic  .Shei  iff.  Hut  this  discretion  must 
soundly  e.xerci.sed.  The  propeity  being  al- 
idy  in  the  hands  of  the  receiver,  who  had  al- 
udy  given  security  for  the  faithful  discharge  of 
duties,  it  would  have  been  error  in  the  Court 
niiug  the  uttuchment,  to  have  made  .such  an 
ler.  The  dillcrcnt  principles  of  the  law  must 
harmoniously  applied  to  the  circuni.stances  of 
e  particular  case.  The  lien,  having  attached  to 
e  properly  while  in  the  hands  of  Cohen,  followed 
into  the  bands  of  Naglee,  his  .successor.  The 
ovisions  of  sections  127  and  128  were  intended 
secure  the  property  after  the  lien  htu  attached, 
therefore,  this  object  is  already  secured,  tlie 
lurt  from  which  the  attachment  issues  will  not 
■Pieced  any  further. 

"The  rule  that  will  not  allow  the  receiver  to  be  ! 
slurbed  by  the  .suits  of  others,  applies  to  cases 
lerc  either  the  possession  of  the  property  is 
ugbt  to  be  changed,  or  where  a  title  is  set  up  by 
lotlier  party  adverse  to  the  original  title  ol  the 
ceiver.  A  third  party,  claiming  the  j)n>pcrty. 
iild  not  sue  for  it  without  the  permission  of  the 
iiurt.  The  receiver  cannot  be  compelled  to  de- 
nd  in  diflerent  Courts,  liut  it  was  not  the  legal 
I'ect,  nor  the  object  of  these  })roceedings  by  at- 
chment,  either  to  change  the  custody  ot  the 
■opcrty  or  to  .set  up  an  adverse  title  to  that  of 
dams  k  Co.  The  attachment  creditors  admitted 
ic  title  to  be  in  Adams  &  Co.  The  liability  of 
e  receiver  was  not  increased.  He  was  only,  o.v 
fore,  still  liable  to  whomsoever  could  ultimately 
ake  title  to  the  property. 

"  Where  the  receiver  is  in  possession  of  property 
)on  which  a  third  person  has  a  claim  for  rent, 
IC  proper  course  for  the  landlord  is  to  ajiply  to 
le  Court,  on  notice  to  the  receiver,  tor  an  order 
lat  the  receiver  pay  the  rent,  or  that  the  landlord 
at  liberty  to  proceed,  by  distress  or  otherwise, 
he  may  be  advised."    Edwards  on  Receivers, 

The  course  pursued  by  the  interveners  has  been 
ibstanlially  the  same.     They  first  obtained  a 


I  lien  by  attachment  and  ultimate  judgment ;  and 
I  then,  on  notice  to  the  receiver,  sought  a  decree 
I  directing  him  to  pay  them  in  the  order  of  their 
I  several  priorities.  We  can  see  in  these  proceed- 
ings no  violation  of  established  principles,  and  no 
invasion  of  the  juri.sdiction  of  the  Court  in  which 
the  suit  of  Adams  vs.  Woods  and  Haskell  was 
pending. 

In  reference  to  another  point  decided  by  this 
\  Court  at  the  .luly  term,  !s.",7,  it  is  proper  to  ofler 
I  some  further  remarks.  The  Act  for  the  relief  of 
insolvent  debtors  provides  that  "no  assignment 
of  any  insolvent  deijtor,  otherwise  than  is  provided 
in  this  Act,  shall  be  legal  or  binding  upon  cred- 
i  itors." 

This  language  is  clear,  explicit,  and  restrictive. 
If  Adams,  Woods  and  Haskell  had  themselves 
made  an  assignment,  it  would  not  have  been  bind- 
ing upon  their  creditors.  Hut  if  the  end  prohib- 
ited by  the  statute  could  have  been  accomplished 
by  the  joint  act  of  the  copartners,  or  by  the  indi- 
vidual act  ol  Adams  alone,  in  instituting  this  suit, 
then  all  they  had  to  do  to  defeat  the  jiurpose  pro- 
hibited, was  to  change  their  modi  of  operations. 
The  statute  intended  to  defeat  all  assignments 
made  by  tin;  iiimlre/it.  Now,  whether  this  purpose 
be  accomplished  by  the  act  of  the  iiiKolceut  in  one 
form  or  in  another,  is  iinniateriul.  Hut  we  do  not 
mean  to  say  that  the  endifurx,  on  their  part,  could 
not  have  filed  a  bill,  and  by  that  means  procured 
a/iro  rata  distribution. 

There  has  been  no  conflict  in  the  judgments 
made  by  this  Court  in  this  case.  Ditleient  Jus- 
tices ol  the  Court  have  dill'ered  as  to  the  reasons 
ifiven.  This  is  explained  in  the  opinion  of  the 
Chief  Jnstico,  delivered  in  .luly  last. 

The  decree  of  the  Court  below  is  reversed,  and 
that  Court  will  render  a  decree  directing  the  re- 
ceiver to  distribute  the  proceeds  in  his  hands,  and 
all  such  proceeds  a.s  may  hereafter  come  in  to  his 
hands,  first  to  the  several  intcrvenors  in  the  order 
of  the  priority  of  their  respective  attachments, 
and  then  the  remainder  to  the  other  creditors,  pro 
rata.  HriixisTT,  J. 

I  concur  :  Fielu,  J. 


Jit  iijamin  I)il/o<-  ys.  Kohrt  C.  Ji'xjers  and  others. 
The  plaintiff  commenced  his  suit  in  the  Fourth 
District  Court  against  Cha  les  S.  Saroni,  to  fore- 
close a  mortgage  upon  real  estate.  Personal  ser- 
vice was  duly  made,  but  before  judgment  the  de- 
lendant  was  "lost  in  the  steamer  Central  America. 
The  defendaut  Hogers  having  administered  upon 
theestate.thechiiui  of  plain  I  ill' was  presented  to  him 
and  1  ejected.  The  plaintilV  the  eiipon  tiled  a  sup- 
plemental bill,  making  the  administrator  and  the 
other  defendants  (who  weie  inoitgagees  under  a 
snbsecpient  mortgage)  parties  to  the  suit.  The 
District  Court  rendered  a  decree  for  the  amonntof 
the  mortgage  debt,  and  for  a  sale  of  the  mortgaged 
liremises  ;  and,  in  case  the  proceeds  were  not  sufU- 
cient,  then  a  judgment  for  the  residue.  From  that 
part  of  the  decee  o'dei  iug  a  sale,  the  administra- 
tor appeals  to  this  Court, 

This  suit  is  an  amicable  one,  in  which  the  facts 
are  all  admitted.  The  amount  of  the  debt  being 
some  twenty  thousand  dollars,  and  the  mortgaged 
property  hardly  of  sullicient  value  to  pav  it,  the 
parties  interested  are  an.xious  to  remove  ail  duubt 
as  to  the  title  that  may  be  acquired  under  the 
sale. 

The  only  question  in  the  case  is  whether  the 
mortgaged  property  should  be  sold  under  the  de- 
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cree  of  the  District  Court,  or  under  an  order  of  the 
Court  of  Probate. 

Under  the  provisions  of  the  Act  to  regulate  the 
flettlement  of  the  estates  of  deceased  persons,  all 
claims  against  the  estate  must  be  presented  to  the 
administrator  or  executor  fur  allowance.  The  only 
e&'ect  of  a  judgment  rendered  against  an  executor 
or  administrator  shall  be,  to  establish  the  claim  in 
the  same  manner  as  if  it  had  been  allowed  by  the 
administrator  and  the  Probate  Judge.  And  a 
judgment  rendered  against  the  deceased  in  his  life- 
time must  be  presented  to  the  administrator,  and 
no  execution  can  issue  thereon.  Sections  130, 131, 
140, 141.  "  No  sale  of  any  property  of  an  estate 
shall  be  valid  unless  under  order  of  the  Probate 
Court."  Section  148.  The  only  exception  to  this 
general  rule  is  when  an  execution  has  been  actu- 
ally levied  upon  property  of  the  deceased  in  his 
lifetime.  Section  141.  The  real  estate  can  only 
be  sold  when  the  personal  estate  is  insufficient. 
Section  154. 

Putting  these  provisions  together,  it  would  seem 
to  be  clear  that  the  sale  can  onlv  be  made  under 
the  order  of  the  Probate  Court.  'Ihe  object  of  the 
statute  is  to  save  the  real  estate  for  the  heirs.  If 
the  personal  estate  be  sutlicieut,  the  debts  must  be 
paia  from  the  proceeds.  If  not  sufficient,  the  real 
estate  may  be  sold,  and  the  proceeds  applied  as 
directed  in  Section  1S<>. 

That  portion  of  the  decree  of  the  District  Court 
ordering  the  sale  is  reversed,  leaving  the  plaintiU 
to  his  remedy  in  the  Probate  Court. 

BCENETT,  J. 

I  concur :  Teery,  C.  J. 


John  KHtzer  vs.  John  Mills  and  David  Coun. — 
This  was  an  action  upon  a  promissory  note  exe- 
cuted by  defendants.  The  defense  set  up  by  Coun, 
was,  that  he  was  only  a  surety  lor  ilills;  that 

filaintifi  neglected  to  bring  suit  in  due  time,  and 
hat  no  notice  of  demand  and  protest  was  given. 
Mere  neglect  to  sue  is  no  defense.  5  Cal.  Rep., 
173.  The  defendant  Coun  wa-s  not  entitled  to 
notice.  The  note  was  signed,  "John Mills,"  "Da- 
vid Coun." 

There  was  nothing  upon  the  face  of  the  note  to 
show  that  Coun  was  a  suretv,  and  this  case  does 
not  fall  within  the  doctrine  laid  down  in  the  ca.ses 
of  Riggs  vs.  Waldo,  2  Oal.  Rep.,  4S") ;  Leightstone 
T8.  Caureneill,  4  Cal.  Kep.,  '277  ;  and  Bryan  vs. 
Berry,  July,  IS.iG. 

Judgment  reversed  and  cause  remanded,  and  the 
Court  telow  will  render  judgment  for  plaintiS'. 

BiJRNBTT,  J. 

I  concur  :  Terrv,  C.  J. 


Dickinson  and  others  vs.  Maguire  and  others. — 
This  was  an  action  brought  beloie  a  Justice  of  the 
Peace  to  recover  possession  of  a  mining  claim. 
The  Justice  dismissed  the  case,  and  the  plaintiff 
appealed  to  the  County  Court,  where  the  judg- 
ment of  the  Justice  was  reversed  and  the  canse 
remanded  for  further  proceedings.  From  this  de- 
cision the  defendants  appealed  to  this  Court. 

The  complaint  in  this  case  shows  nothing  more 
than  a  trespass  on  the  part  of  the  defendants. 
There  is  no  force  alleged,  and  the  case,  as  made, 
only  amounted  to  a  trespass.  Frazier  k  Hastier 
vs.  Hanlow,  5  Cal.  Rep.,  l")t!.  The  claim  in  dis- 
pute was  of  the  admitted  value  ot  $4,(J00.  The 
Justice  had  no  jurisdiction. 

Judgment  reversed,  and  case  of  plaintiff  dis- 
missed. Bdh.vbtt,  J. 

I  concur :  Tbhkv,  C.  J. 


Jamet  Barrett  and  wi/t  vs.  Jacob  M.  Tetek^na^ 
and  wife. — The  defendant,  Emily  S.  Tewksbury, 
was  the  owner  of  certain  premises  in  the  city  uf 
San  Francisco,  as  her  separate  property.  A  sate 
of  this  property  was  negotiated  by  her  hnsband 
with  James  Barrett,  one  of  the  plaintiffs.  A  war- 
rauty  deed,  from  Mrs.  T.  to  Mrs.  B.,  was  drawn  up 
by  an  attorney',  and  executed  and  acknowledged 
by  Mrs.  T.  This  deed  wa.s  satisfactory  to  James 
Barrett  and  Jacob  M.  Tewksburj-,  who  were  io 
the  office  when  it  was  drawn.  All  parties  sup- 
posed the  deed  sufficient.  The  acknowledgenieot 
was  not  in  the  form  required  by  statute.  The  pur- 
chase money,  three  thousand  dollars,  wai<  paid; 
afterwards,  the  defect  was  discovered,  and  de- 
fendant, Jacob  M.  Tewksbury,  repeatedly  pro- 
\  mised  to  execute,  with  his  wife,  a  quit  claim  deed, 
\  but  as  often  deferred  it,  and  finally  refused.  This 
bill  was  then  filed  to  compel  him  to  join  in  the 
separate  deed  of  his  wife,  under  date  of  June  Jlst, 
IS.ja.  The  Court  below  decreed  that  defendaDt, 
Jacob  M.  Tewksbury,  join  in  the  execution  of  the 
deed  of  Emily  S.  TewKsbury,  and  duly  acknowl- 
edge the  same  before  a  proper  officer.  From  this 
decree  the  defendants  appealed. 

The  deed,  not  being  properly  acknowledged,  is 
insufficient.  It  is  nut  in  trie  power  of  a  Cuuri  of 
equity  to  compel  a  married  woman  to  correct  an 
insufficient  acknowledgment.  Her  constrnt  mu.st 
be  perfectly  free.  She  can  make  no  contract  to 
bind  her,  except  in  the  manner  prescribed  bi  ihe 
law.  The  provisions  of  the  statute  must  be  strictly 
pursued.  She  must  be  examined  separate  and 
apart  from  her  husband.  Whether  the  husband 
mvU  join  in  the  deed,  we  do  not  now  delerniiiie. 

If  we  had  the  puwer  to  enforce  mere  moral  obli- 
gaiioos,  we  should  compel  the  defendants  to  exe- 
cute and  deliver  a  guud  deed.  It  is  a  hard  anJl 
unconscionable  case ;  but  we  can  give  no  relief  ^ 

The  decree  of  the  Court  below  is  reversed,  and 
the  bill  of  plaintifl's  dismissed.       BrK.VErr,  J. 

I  concur:  Tekky,  C.  J. 

Anthony  Ludlum^s.  The  Fourth  Diflrict 
This  was  an  application  for  a  mandamus  to  ci<ni|  tl 
the  District  Court  fur  the  Fourth  Judicial  District 
to  enter  a  decree,  directing  the  receiver  appuioled 
in  the  case  of  Adams  vs.  Woods  and  Haskell,  to 

fiay  the  amount  of  the  claim  of  petiiiuner,  as  al- 
owed  by  the  report  of  the  referee.  The  material 
facts  of  the  case  are  fully  stated  in  our  own  opinion, 
delivered  at  the  present  term,  in  the  matter  of  the 
interventioo  of  T.  A.  Lynch  and  others. 

From  the  facts  stated,  it  will  be  seen  that  the 
truth  of  the  allegations  contained  in  the  bill  ot  in- 
tervention had  to  be  determined  by  the  judgment 
of  the  Court  below;  and  that,  for  this  reason,  the 
case  was  remanded  for  further  proceedings.  Had 
this  Court  directed  the  Court  below  tu  enter  a 
specified  judgment,  the  case  would  have  presented 
a  diSerent  aspect.  Cpon  whatever  ground  the  Court 
below  bases  its  decision  refusing  the  relief  prayed 
for  by  the  bill  of  intervention,  it  is  only  errur,  and 
the  remedy  is  by  appeal.  Had  that  Court  refused 
to  confirm  the  report  of  the  referee,  the  only  rem- 
edy would  have  been  by  appeal.  The  judgment 
of  this  Court,  at  the  July  term,  18.>7,  was  not,  lliul 
the  intervenors  were  Ihtn  entitled  to  the  relief  de- 
manded, but  only  that  they  were  so  entitled  upon 

Eroof  of  their  allegations.  The  District  Court 
ad,  therefore,  to  exercise  its  discretion  in  grant- 
ing or  withholding  the  relief  asked  by  the  inter- 
venors. The  case  made  does  nut  justify  the  rem- 
edy sought  by  mandamus,  conceding  tLat  such  a, 
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medy  is  proper  in  a  case  where  this  Court  di- 
ets the  Conrt  below  to  enter  a  specified  jndg- 
ent,  and  thiit  Conrt  refuses  to  do  so.  But  whether 
andainus  would  be  the  proper  remedy  in  this  lat- 
rcase,  we  do  not  now  deciue. 
The  application  must  be  denied. 

BlIRNBTT,  J. 

We  concur  :  Kirld,  J. 

Tehrt,  C.  J. 


Rohinmn,  lienfty  tk  linUt  vs.  .S.  L.  Maaec. — This 
as  an  application  to  the  District  Court  fora  man- 
inuis  to  compel  the  defendant,  as  Treasurer  of 
alareras  county,  to  pay  an  Auditor's  warrant, 
sued  as  evidence  of  county  indebtedness  before 
le  pasBaKe  of  the  Act  of  the  Legislature  of  May 
I,  1H54,  dividing  that  county,  and  organizing  the 
)unty  of  Amiidor.    The  subsequent  Act  of  the 
MlMeffislature,  approved  April  27,  IS.W,  provided  that 
ml     ill  persons  holding  orders  or  warrants  upon  the 
reasurer  of  Cnlaveras  county  issued  prior  to  the 
me  of  the  organization  of  Amador  county  *  »  « 
>tli  present  the  suiue  to  the  Auditor  of  Calaveras 

ludty  for  registry,  on  or  before  the  first  day  of 
>Iy,  1 8."i,') ;"  and  in  case  any  such  person  should 
il  to  so  present  his  cUiim,  he  should  be  forever 
lereafter  biirred  from  enforring  the  payment 
lereof,  aud  the  same  should  be  deemed  cancelled, 
lie  warrant  in  this  case  was  issued  to  the  County 
idge  for  one  ((uartcr's  salary,  and  came  to  the 
aintifis  by  purchase.  The  warrant  was  presented, 
ithin  the  lime  limited,  to  t'le  Auditor,  not  at  his 
lice,  but  at  the  bar  room  of  a  |)ublic  hotel.  The 
uditor  received  the  wnn  ant,  promised  to  register 
and  then  placed  it  with  the  barkeeper,  for  safe 
stody,  where  it  remained  until  after  the  expira- 
on  of  the  time  mentioned  in  the  Act,  and  was 
aver  registered.  Upon  this  state  of  facts,  which 
not  disputed  by  either  party,  the  District  Court 
fused  the  writ,  and  the  plaintifl's  appealed. 
The  first  point  made  by  the  plaintifts  is,  that  the 
'ovision  ru<iuiring  preexisting  creditors  of  the 
unty  to  register  (heir  warrants  on  pain  of  for- 
iture  of  their  claims,  is  uncon.«titutional  and 
lid,  becau.se  it  impairs  the  obligation  of  con- 
acts.  The  Constitution  of  the  United  States 
rovides  that  "  no  State  shall  pass  any  law  im- 
»irin^  the  obligation  of  contracts."  The  same 
revision  in  substance  is  contained  in  the  Consti- 
tion  of  this  State. 

It  must  be  conceded  that  the  intention  of  the 
onstitution  was  to  secure  great  practUal  refnlU. 
s  equally  true,  that  this  provision  was  intended 
protect  iiulinilutiU.    Tlie  powers  of  govern- 
ent,  among  savage  tribes  of  men,  are  mainly  ex- 
•led  to  protect  the  particular  community  against 
her  opposing  communities.    Individual  rights 
e  mostly  left  to  individual  protection.  Wrongs 
re  rcdri'ssed  by  the  person  injured,  or  by  his  rel- 
ives, ttut  amongcivilized  nations,  the  leading  in- 
nt  of  government  is  to  regulate  and  protect  the 
ghtsof  the  individual.  The  individual  surrenders 
3  the  natural  right  of  self  protection  ;  and,  in  con- 
deration  of  this  surrender,  he  receives  the  pro- 
ction  of  the  State.    Whatever  the  State,  there- 
re,  binds  i<self  to  do,  or  not  to  do,  must  be  ob- 
rved.    If  the  Constitution  of  the  State  (as,  for  ex- 
mple,  thatof  Creat  Britain)  merely  distributes 
d  classifies,  but  does  not  limit  the  powers  of 
vernment,  then  its  discretion  is  the  only  nieas- 
e  ot  its  powers.    But  where  a  Constitution  lim- 
the  powers  of  government,  the  State  can  only 
ercise  the  discretion  given.    It  is,  therefore, 
e  peculiar  glory  of  our  Constitution,  that  a  sin- 


gle individual  can  successfully  resist  the  claims  of 
the  whole  community,  when  he  is  in  the  right. 

The  word  obligation,  as  found  in  this  provision, 
is  not  used  in  its  widest  sense.  It  is  the  "  obliga- 
tum,of  coJitracU'  that  cannot  be  impaired.  The 
obligation  of  other  things  than  contracts  is  not 
protected.  A  contract  is  a  voluntary  and  lawful 
agreement,  by  competent  parties,  for  a  good  con- 
sideration, to  do  or  not  to  do  a  specified  thing. 
The  only  end  and  object  of  the  contract,  is  the  do- 
ing or  not  doing  the  particular  thing  mentioned. 
T\\ii  ji radical  result  is  the  only  end  aimed  at  by  the 
parties,  and  the  obligation  of  the  contract  is  the 
vital  binding  element  that  secures  this  practical 
consummation. 

If,  then,  the  intention  of  the  Constitution  was  to 
secure  great  practical  results  by  the  protection 
granted  to  imJirithiah,  this  protection  can  only 
consist  in  attaining  the  only  aid  contemplated  by 
the  contract  itself.  If  that  end  be  substantially 
defeated  by  the  law,  the  operative  force  of  the  obli- 
gation of  the  contract  is  impaired.  Any  other  than 
practical  and  efficient  protection  would  be  idle. 

A  criminal  statute  without  a  penalty,  and  a  civil 
right  without  a  remedy,  never  can  exist  in  the 
practical  theory  of  government.  It  is  not  the  in- 
tent of  government  to  establish  mere  abstract  and 
inoperative  principles.  A  dormant  right,  that  can- 
not be  enforced,  is  no  rif^ht  at  all.  To  say  that  the 
law  will  give  a  party  a  judgment,  and  yet  refuse 
him  an  execution  to  enforce  it,  is  to  give  him  the 
shadow  and  withhold  the  substance.  Such  a  posi- 
tion would  be  like  the  morality  of  the  debtor,  who 
will  never  df>i;/  the  debt ;  would  pay  it  if  he  had 
the  money,  but  never  uses  any  exertions  to  get  it ; 
or  like  the  right  of  appeal  only  allowed  ti»  a  crimi- 
nal after  the  sentence  has  been  executed. 

Tlie  right  and  the  remedy,  in  the  theory  of  all 
practical  and  just  governments,  must  stand  or  fall 
together.  To  deny  the  right  is  necessarily  to 
deny  the  remedy  ;  and  to  admit  the  right  and 
yet  denv  the  remedy,  is  to  impair  the  right,  and  to 
render  It  either  partially  or  wholly  inoperative. 
It  is  more  consistent  to  deny  both  the  right  and 
the  consequent  remedy,  than  to  admit  the  right, 
and  then,  in  the  face  of  this  admission,  deny  its 
inseparable  incident — its  just  result. 

As  the  Constitution  intended  to  prohibit  the 
Legislature  from  defeating  a  certain  end,  it  does 
not  matter  how,  or  by  what  means,  or  in  what 
manner  this  end  is  sought  to  be  defeated  ;  the  Act 
is  equally  unconstitutional.  If  the  purpose  be 
defeated,  the  manner  in  which  it  is  done  is  unim- 
portant, and  cannot  change  the  substantial  result. 
If,  therefore,  the  Act  will  not  allow  the  creditor  a 
judgment ;  or,  if  a  judgment  be  allowed,  and  all 
means  of  enforcing  it  be  prohibited,  it  is  still  un- 
constitutional. And  if  both  be  allowed,  but  under 
coiuHiioK^  which  impair  the  right,  it  is  equally  a 
violation  of  this  provision. 

The  obligation  of  a  contract  may  be  impaired 
without  being  entirely  destroyed.  The  last  must 
include  the  first,  but  the  first  does  not  necessarily 
include  the  latter.  The  Act  can  no  more  destroy 
than  it  can  impair  the  obligation  of  a  contract. 
If  these  views  be  correct,  then  whatever  pro- 
vision of  a  statute  substantially  defeats  the  end 
contemplated  by  the  parties  in  making  the  con- 
tract  must  impair  its  obligation.  And,  to  ascer- 
tain the  end  contemplated  by  them,  we  must  look 
to  the  law  as  it  existed  at  the  time  when  the  con- 
tract was  made.  All  men  are  presumed  to  know 
the  law  ;  and  the  law  then  existing  enters  into  and 
forms  a  part  of  the  contract,  without  any  express 
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Btiputation  to  that  efl'ect.  Parties,  in  enleimg 
into  contracts,  only  expressly  stipulate  as  to  mat- 
ters that  cannot  appear  wiiliout  such  sti|)ulation. 
It  would  be  idle  for  iliein  to  say  expressly  that 
they  incorporate  in  their  agreement  the  law  then 
existing. 

As  the  law  enters  into  the  contract,  and  forms  a 
part  of  it,  the  obligation  of  such  contract  must 
depend  upon  the  law  existing  at  the  time  the  con- 
tract was  made.  The  contract  being,  then,  com- 
plete and  operative,  the  Legislature  cannot,  by 
a  subsequent  Act,  impair  its  obligation  by  requir- 
ing the  perfoi  niance  of  othei-  conditions  not  re- 
quired by  the  law  of  the  contract  itself.  The 
rights,  as  well  as  the  intentions  ot  the  parties,  are 
fi.\ed  and  ascertained  by  the  existing  law.  There- 
fore, to  rec|uire  the  performance  of  olhfr  condi- 
tions to  make  the  contract  operative,  is  to  impair 
its  obligation.  The  power  to  impose  conditions 
after  the  contract  is  once  complete  and  perfect,  is 
nothing  but  the  power  to  impair  its  obligation, 
and  this  the  Constilntion  has  prohibited. 

It  would  be  impi  aclicable  to  leriew  the  numerous 
decisions  of  the  Federal  and  Stale  tribunals  ujion 
this  subject.  I  may,  however,  refer  to  the  able 
opinions  of  Chief  .lustice  Uoyle,  and  .lu.stices  Mills 
»od  Ousley,  in  reference  to  the  relief  laws  of  Ken- 
'.iicky,  an<i  to  the  opinion  of  Chief  Justice  Mar- 
shall, in  the  case  of  Slurges  vs.  Crowninshield, 
4  Littell,  ,3'),  117  ;  4  Wheaton,  For  a  more 

full  expression  of  my  own  views,  I  refer  to  inv 
opinion  in  the  ca»e  of  Statlord  and  others  vs.  Lick 
and  others,  April  term.  Ih.'iT. 

For  the  reasons  stated,  I  am  constrained  to  con- 
sider that  provision  ol  the  Act  of  April  a",  Ifi"*'", 
declaring  the  claims  ol  preexisting  creditors  Ibr- 
ever  barred,  if  they  failed  to  comply  with  the  new 
conditions  imposed,  as  impairing  the  obligation 
of  contracts,  and,  therefore,  void.  It  is  not  neces- 
sary, under  this  view  of  the  case,  to  notice  the 
other  points  made. 

There  being  money  in  the  County  Treasury 
applicable  to  the  payment  of  this  warrant,  let  a 
peremptory  mandate  issue. 

lillRNBTT,  J. 

I  concur  ill  the  judgment  that  a  peremptory 
mandate  issue.  r'lKLn,  J. 


Jonet:  ami  nl/iti"  vs.  Lore  (mil  <,l/,<-rs.-  This  was 
an  action  to  recover  possession  of  certain  mining 
claims,  and  for  damages.  The  plaintilis  had  judg- 
ment, and  the  delendants  appealed. 

1st.  The  first  error  assigned  by  defendants  is, 
the  Court  erred  in  refusing  to  strike  out  the  testi- 
mony of  I..  I>.  I'liige.  This  witness  gave  testimony 
niate'rial  to  the  issue.  He  was  one  ot  tlieoriginal  lo- 
cators of  plaintilis'  claims,  which  consisted  of  nine 
claims,  each  one  hnndii'd  leet  sciuaKe.  The  wit- 
ness said :  "I  sold  out  one  claim  to  .tones,  and  one 
to  Mears,  and  one  and  a  halt  to  Marlev.  I  only 
sold  my  right,  title  and  interest,  and  that  the 
boundaries  were  correct  as  1  sold.  1  made  a  bill 
of  sale  in  writing  to  all  I  sold.  I  don't  think  1 
narrated  the  hoiindaries  in  the  bill,  but  luerely 
showed  the  boundaries  and  told  them  if  they 
turned  out  not  to  be  correct,  I  would  make  them 
right,  and  I  still  feel  bound  to  do  so."  The  objection 
was  made  upon  the  ground  of  interest.  There  was 
an  issue  between  plaintilis  and  defendants,  as  to 
the  boundaries  of  the  plaintilis'  claims.  The  prom- 
ise of  the  witness,  that  ho  would  make  good  the 
boundaries  of  the  claims  an  represented  by  him, 
was  no  part  of  the  contract ;  and  he  was  not  legally 
interested  in  the  event  ol  the  .suit,    Had  the  suit 


failed  be  could  not  have  been  made  liable.  Th« 
liability  must  be  legal,  not  moral ;  and  the  conse- 
quent interest  present,  certain  and  vested.  Cadt^ 
1  section  aai!,  ;!'J.i. 

I  2.  The  second  error  assigned  is,  that  the  Court 
erred  in  allowing  F.  B.  Fuller,  one  of  theplaintifi, 
to  be  examined  as  a  witnes.s.  On  the  trial,  the 
plaintiff's  called  and  examined  S.  C.  Woods,  one  of 
the  defendants,  for  the  sole  purpose  of  proving  the 
amount  of  gold  taken  by  delendants  from  the 
ground  in  dispute.  Upon  cross  examination  bj 
the  defendants,  this  witness  proved  the  bound- 
aries of  the  claims  of  plaintiffs,  and  certain  admis- 
sions of  two  of  the  plaintiff's  whose  names  were 
not  mentioned.  The  plaiutitt's  then  offered  tbf.i 
witness  Fuller,  in  rebuttal  of  this  iitui  mutter. 

There  was  no  error,  it  would  seem,  in  this  actii 
of  the  Court.    The  testimony  of  Woods,  upon 
cross  examination,  was  to  nt-w  matter,  and  not 
to  matter  that  would  discharge,  when  his  ansvri 
would  charge,  himself.    His  answers,  during  bis 
examination  in  chief,  if  taken   by  theinseUes, 
would  not  charge  him.     lie  simply  stated  the 
amount  of  gold  extracted  by  defendants  from  the 
disputed  mine.    This,  of  it  at  If,  fixed  upon  hiin  no 
liability.    My  his  testiiudny,  he  did  not  concede 
the  liability  of  the  defendants  at  all.    His  tisti- 
niony  went  only  to  the  ti/twunt,  and  not  to  the 
of  property.    When  a  parly  testifies  that  he 
.  executed  and  delivrred  the  promissory  note  do- 
j  scribed,  he  charges  himself,  and  may  show  ttial  be 
,  has  since  paid  the  note.    The  testimony  of  Woods 
1  given  on  cross  examination  being  ittic  matter,  the 
pfainlifls  had  the  right  to  offer  themselves,  or  any 
one  of  them,  as  witnesses,  in  rebuttal.    Code,  sec- 
tion 421. 

8.  The  third  and  last  error  assigned  is,  that  the 
Court  below  erred  in  admitting  the  separate  (!  ■  i  <»- 
silions  of  K.  F.  and  J.  1).  .Marley. 

One  of  the  objections  goes  to  both  the  de|"i>i- 
tions.  The  notice  was  not  sufficient  by  one  day  ; 
but  the  defendants  appeared  before  the  otlicer 
taking  the  depositions,  and  after  entering  their 
objections  because  the  notice  was  too  short,  they 
proceeded  to  cross  examine  the  deponent.s.  This, 
we  think,  was  a  waiver  ot  the  objection.  The  ob- 
ject of  the  notice  was,  to  give  the  defendants  an 
opportunity  to  apjiear  and  cro.ss  examine.  This 
thev  did.  They  were  not  bound  to  do  so;  but  hav- 
ing appeared  and  cross  examined  the  witness,  it 
was  too  late  afterwards  to  make  the  objection.  A 
party  cannot  fish  for  testimony,  and  then  after- 
wards object  for  want  of  notice.  He  must  take  a 
consistent  stand,  one  way  or  the  other. 

The  separate  objection  to  the  deposition  of  J.  D. 
Marley  is,  that  he  was  described  in  the  notice  as 
Dick  Marley.  This  objection  was  obviated  by  the 
testimony  of  Marley,  that  he  was  as  well  kuoirq 
by  that  as  by  his  proper  name. 

The  separate  objection  to  the  introduction  of  the 
deposition  of  K.  F.  ilarley  was  predicated  upon  the 
ground  of  interest.  This  witness  was  one  of  the 
first  locators  of  the  claims  of  plaintiBs,  and  had 
.sold  his  interest  to  some  of  the  plaintiff's,  guaran- 
teeing the  title  and  boundaries  by  written  bills  ol 
sale.  This  was  shown  upon  his  cross  examination, 
Xo  objection  was  taken  to  the  testimony  of  the 
witness  upon  his  examination  or  cross  examina- 
tion, on  this  ground,  and  no  objection  appeared 
upon  the  f nee  of  the  deposition.  The  fact  of  in- 
terest there  appeared,  but  no  statement  that  de- 
fendants would  object  to  the  testimony  on  the  trial 
for  that  cause. 
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was  too  late  to  make  the  objectiou  upon  the 
after  delendants  hud  appeared  and  cioss  ex- 
tlied  tlie  witness.    Such  an  objection  must  be 
at  the  earliest  moment.    Tlie  depositions  of 
esses  are  only  allowed  in  certain  cases.    It  a 
»  y  could  be  permitted  to  reserve  his  objection 

I"  i  the  interest  of  the  witness  until  the  trial,  and 
,  for  the  first  time,  urge  it,  he  could  entirely 
It  the  right  of  the  party  to  execute  a  release, 
thus  restore  the  comi)etency  of  the  witness, 
testimony  of  the  witnes.s,  to'  be  received,  must 
iven  after  his  interest  is  removed.    If  the  ob- 
ronld  be  reserved  until  the  trial,  the  |iaTty 
(lift  tlic  deposition  in  many  cases  would  have 
(I  ower  to  obtain  the  beneht  of  the  tesliuKjuy. 
party  opposed  has  the  right  to  waive  any  ob- 

ton  t/i  the  interest  of  the  witness;  and  it  he 
not  intend  to  do  bo,  he  should  nu\ke  known 
ntention  at  the  earliest  praclieable  moment. 
4b  ireenleaf  on  Kvidence,  section  4a  1,  and  author- 
ft  there  cited. 

i|  idginent  artirmed.  lit  HXKTT,  .1. 

\e  concur  :  Fikm),  ,1., 

TmiKY,  C.  ,1. 


'llUmii  ntt'l  othfr-i  vs.  Crfyory  a»d  othfrx. — 
was  an  action  for  diverting  water  from  the 
h  of  plaintili's.  The  only  issues  in  the  case 
reference  to  the  question  of  prior  nppropria- 
and  the  amount  of  danniges.  I'laintill's  had 
;ment,  defendants  moved  for  a  new  trial,  which 
ion  was  overruled,  and  from  the  orderoverrul- 
this  motion,  defendants  have  appealed  to  this 
rl. 

his  case  was  placed  ui>on  the  calendar,  upon 
ion  of  the  counsel  of  )ilaintifls,  as  a  delay  case. 
4  ur>!ed  by  them  that  tliere  was  no  notice  of 
ion  for  new  trial,  as  reipiired  by  section  lU.")  of 
l|(/ode,  and  that  the  statement  was  not  settled 
he  .ludfje  upon  notice.  The  trial  was  had  Jlay 
ISoi,  and  the  statement  filed  May  2'.ith,  Is.'iT. 
phiintilVs  liled  a  counter  statement  on  the  -Mlh 
e,  l.s.')T,  and  a  counter  atlidavit  Nov.  ,"Oth,  Is,")". 

motion  was  overinled  December  2d,  ls."i7. 
re  is  in  Ihe  record  no  evidence  of  any  notice  of 
ntion  to  move  for  a  nevv  trial.  Hut  we  think 
irregularily  was  waived  by  the  act  of 
counter  statement.  The  object  of  the  notice 
accomplished  without  it.  As  to  the  objection, 
,  the  statement  was  not  settled  by  the  Judge,  it 
ears  from  the  hill  of  exceptions  signed  by  him 
the  motion  for  a  new  trial  was  heard  upon  the 
ement,  counter  statement,  and  affidavits  on 
The  reference  in  the  bill  of  exceptions  to 
se  papers  is  sulficienlly  certain  to  make  them  a 
of  it.  From  these  facts,  it  appears  the  de- 
lanls  admitted  the  facts  stated  in  the  counter 
ement  and  afiidavit  of  j)laintifts.  The  record 
ot  very  well  made  up,  but  there  is  no  subslan- 
objections  to  it. 

oniing,  then,  to  the  alleged  grounds  for  a  new 
il,  and  taking  the  counter  statement  as  admitted 
defendants,  we  see  no  error  in  the  refusal  of  the 
irt  to  grant  a  new  trial.  The  evidence  before 
jury  was  confiicting,  and  we  cannotdisturb  the 
diet.  The  other  grounds  alleged  we  think  not 
Scieut. 

udgment  affirmed.  Burnett,  J. 

concur  :  Tehry,  C.  J. 


the  note  and  foteclose  the  mortgage.  Defendant 
appeared  and  set  up  the  right  of  homestead. 
Upon  the  trial  a  decree  was  rendered  for  defend- 
ant, and  plaintiti  appealed. 

In  the  case  of  Revalk  and  Wife  vs.  Kreamerand 
others,  July  term,  Is.iT,  we  held  that  legal  pro- 
ceedings, to  be  conclusive  against  either  husband 
or  wife,  as  to  the  homestead,  must  include  both. 
And  we  then  said  that,  "When  the  husband  ap- 
pears alone  and  delepds  the  suit,  his  light  to  the 
nomestead  is  no  more  concluded  by  the  decision 
than  by  his  separate  execution  of  the  deed  or 
mortgage." 

When  the  -husband  appears  and  defends  alone, 
any  decision  the  Court  could  make  in  regard  to 
the  homestead  could  not  atlect  the  rights  of  the 
wife,  she  not  being  a  party  to  the  suit.  And  such 
is  the  nature  of  the  title  to  the  homestead,  that  the 
rights  of  the  husband  cannot  be  affected  without 
allccting  those  of  the  wife  also.  If  no  binding 
decision  can  be  made  when  one  of  them  only  is  a 
party,  then  it  is  idle  for  the  Court  to  make  any  de- 
cision at  all  in  such  a  case. 

This  is  one  of  those  cases  in  which  no  complete 
determination  of  the  controversy  can  be  had  with- 
out the  ])ieseiice  of  both  husband  and  wife;  and 
when  the  fact  of  homestead  was  disclosed  by  the 
answer,  the  Court  should  have  ordered  the  wife  of 
defendant  to  be  brought  in,  .so  that  a  final  decree, 
binding  upon  all  jiarties  in  interest,  could  have 
been  made,  without  resorting  to  a  multiplicity  of 
suits.    Code,  Sec.  17. 

The  judgment  of  the  Court  below  is  reversed, 
and  the  cause  remanded  for  further  proceedings. 

Burnett,  J. 

I  concur:  Terrv,  C.  J. 


'A.  Mark-K  and  Wife  vs.  hhim  S.  J/iov/i.— The  de- 
dant  Marsh  executed  a  noteand  mortgage  to  N. 
tlaum,  then  sole,  but  now  the  wife  of  A.  Marks. 
IS  suit  was  brought  tii  recover  Judgment  upon 


In.  the  niaUer  of  Arcliy  on  Hahem  Corpm.—1\\e) 
petitioner,  Charles  A.  Stovall,  states,  substan- 
tial! v,  that  he  is  a  citizen  of  the  State  of  Mississippi ; 
that'he  is  the  owner  of  Archy,  a  slave,  and  as  such 
entitled  to  his  custody;  that  said  slave  has  escaped 
from  the  petitioner,  and  is  now  in  the  charge  of 
one  James  Lansing,  who  detains  him  in  the  city 
prison  of  Sacrame'utn ;  that  Lansing  has  no  legal 

i  authority  to  detain  said  slave  ;  and  that  petitioner 
desires  i'mmediatelv  to  remove  said  slave  from  this 

I  State  to  the  State'of  Mississippi.  The  petitioner 
then  prays  that  said  slave  may  be  returned  to  his 
custody. 

The  "material  facts  of  the  case,  as  shown  upon 
the  hearing,  were  substantially  these  :  The  peti- 
tioner had'  been  in  delicate  health  for  some  five 
vears,  and,  in  the  Spring  of  I80T,  determined  to 
"make  the  trip  to  California,  across  the  Plains,  and 
to  brinir  Archy,  who  was  a  family  negro  servant, 
nineteen  vears  of  age,  with  him.  The  petitioner 
stated  that  he  was  going  to  California  for  his 
health  ;  that  that  was  the  grand  object  of  the  trip ; 
that  he  did  not  intend  to  remain  in  this  State  but 
a  short  time,  not  more  than  eighteen  months,  and 
then  to  return  home  by  water.  The  petitioner  left 
his  wagon  and  team  in  Carson  Valley,  because  his 
oxen  were  not  in  a  condition  to  cross  the  moun- 
tains. He  also  purchased  a  rancho  in  that  valley. 
He  and  Archy  arrived  in  this  city  about  the  second 
day  of  October  last.  After  arriving  in  this  city 
he" hired  out  Archy  for  upwards  of  a  month.  Most 
of  the  wages  earned  by  Archy  were  paid  to  him, 
but  a  portion  was  paid  by  the  hirer  to  Stovall,  af- 
ter Archy  became  sick.  While  Archy  was  sick, 
about  eighteen  davs,  he  was  well  taken  care  of  by 
the  petitioner.  The  petitioner  opened  and  taught 
a  private  school  for  something  over  two  months, 
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in  this  city.    DuriDft  this  time  he  oftea  staled  that  j 

it  was  his  intention  to  return.  There  was  proof 
going  to  show  that  the  petitioner  was  sho't  of 
means  upon  his  arrival  in  this  State.  After 
the  petitioner  and  Archy  had  been  here  upwards 
of  two  months,  the  petitioner  placed  Archy  upon 
one  of  the  river  steamers,  with  the  intention  and 
for  the  purpose  of  sending  him  to  San  Francisco,  ' 
and  from  thence  to  Mississippi,  in  charge  of  an 
agent.  The  hoy  having  escaped  from  the  boat, 
the  petitioner  made  atFidavit  before  a  Justice  of 
the  reace,  who  issued  his  warrant  commanding  the 
otTicer  to  arrest  Archy  and  deliver  him  to  the  peti- 
tioner. Under  this  warrant  Archy  was  arrested 
by  a  policeman  of  this  city,  who  delivered  him  to 
Lansing,  Chief  of  Police,  who  detains  him  in  the  ' 
city  prison,  and  refuses  to  deliver  him  to  the  pe-  1 
titioner. 

This  case  has  excited  much  interest  and  feeling, 
and  gives  rise  to  many  questions  of  great  delicacy. 
It  is  not  so  much  the  rights  of  the  parties  imme- 
diately concerned  in  this  particular  case,  as  the 
bearing  ot  the  decision  upon  our  future  relations 
with  our  sister  States,  that  gives  to  the  subject  its 
greatest  importance.  The  responsibilities  thrown 
upon  the  Court  we  must  discharge  to  the  best  of 
our  ability.  In  discharging  this  grave  duty,  we 
can  say,  in  the  language  of  a  distinguished  jurist,  I 
(Mr.  Justice  Mills,  2  A.  K.  Marsh,  s\r,\  that  "we 
disclaim  the  influence  of  the  general  principles  of ; 
liberty,  which  we  all  admire,  and  conceive  it  should 
be  decided  by  the  law  as  it  is,  and  not  as  it 
ought  to  be."  j 

It  is  only  our  province  to  construe  and  apply  , 
the  existing  law.  Whether  that  law  be  just  or 
unjust,  is  a  question  tor  the  law  maker,  not  for 
the  Courts.  It  is  not  necessary  therefore  to  inquire 
whether  slavery  is  or  is  not  contrary  to  the  law  of 
nature.  Our  individual  opinions  upon  this  t|ues- 
tion  are  of  no  importance  in  this  case.  The  insti- 
tution exists  by  positive  law,  and  that  positive  law 
is  paramount^  and  must  be  enforced. 

It  must  be  conceded  that,  where  slavery  exists, 
the  right  of  property  of  the  master  in  the  slave 
must  follow  as  a  necessary  incident.  This  right 
of  property  is  recognized  by  the  Constitution  of 
the  United  States.  Dred  Scot  v.  Sandford,  19 
How., 

This  right  of  property  having  been  recognized 
by  the  supreme  law  of  the  land,  certain  logical 
results  must  follow  this  recognition.  If  property, 
it  must,  from  the  nature  of  the  case,  be  entitled, 
so  far  as  the  action  of  the  Federal  Goverunient  is 
concerned,  to  the  same  protection  as  other  prop- 
erty. If  permitted  to  exist  by  the  general  law, 
then  it  must  be  protected  by  the  general  law,  so 
far  as  that  general  law  would  protect  anv  other 
property.  No  distinction  can  be  made  by  this  law 
between  the  different  descriptions  of  private  prop- 
erty. 

If,  then,  in  virtue  of  the  paramount  sovereignty 
of  the  United  States,  the  citizens  of  each  State 
have  the  right  to  pass  through  the  other  States 
with  any  property  whatever,  are  they  not  equally 
entitled  to  this  right  of  transit  with  their  slaves  ?  ' 
la  not  this  right  of  free  passage  a  right  that  neces-  I 
sarily  flows  from  the  relation  the  States  sustain 
to  each  other,  under  the  general  bond  of  the  Union?  | 
We  are  'tne  government,  for  certain  specified  pur- 
poses ;  and  is  not  this  right  of  transit  across  the 
territory  of  a  sister  State  one  of  the  necessary  in- 
cidents of  the  purposes  and  ends  for  which  the  | 
Federai  tioverumeut  was  created  ?  , 


That  this  right  of  transit  with  slaves  throat  It 

a  free  State  exists,    there  would  seem  to  t 
no  reasonable  doubt.     But,  as  to  whetlier 
exists  by  constitutional   right,  or  by  tin 
of  comity,  there  may  exist  diH'erent  ojn 
Mr.  Justice  Mills,  in  the  leading  case  in  Ken 
of   Lydia    vs.   Kankin,    '.i  A.    K.  Marsli, 
sustains  the   right,   under  the  law  of  u 
In  the  case  of  Will.ird  vs.  The  People,  1  > 
Rep.,  461,  the  Supreme  Court  of  Illinois  (!■ 
that  a  citizen  of  Louisiana  had  the  right  I'   ,  . 
through  that  State  with  a  slave.     Mr,  Jtistici 
Skates  placed  his  decision  both  upon  the  1MB  i 
comity  and  the  ('onstituliim  of  the  United  Stni  i 
while  Chief   Justice  Wilson   and   Mr.  Justfoi  i 
Lockwood  based  their  decision  upon  the  luwo  i 
comity.    The  Supreme  Court  of  Slissouri  place(  i 
this  right  upon  Constitutional  grounds:  Jnlinvfi  i 
McKinney,    Mo.  Rep.,  '272.    And  I  am  not  inian  i 
that  this  right  has  ever  been  denied  to  exist  I  v  tin  i 
Supreme  Court  of  any  State,  except  bv  ii  i  . 
New  Vork,  in  the  ca.se  of  The  People  vs.  Li  ii 
5  Sand.,  711,  71i.    In  the  ca.se  of  The  Cmi 
wealth  vs  Aves,  IS  Pick  ,  224,  the  .Suprenn  ' 
of  Massachusetts  notice  the  question,  but  ■  .  ■ 
no  opinion  in  reference  to  it.    "Our  geogt  i 
position,"  say  the  Court,  "exempts  us  Irm  rt,. 
probable  necessity  of  considering  such  acu-'  .1:1 
we  give  no  opinion  respecting  it." 

If  we  place  this  right  of  transit  upon  the  ' 
of  comity,  then  it  rests  exclusively  in  theu  i  -.ic 
tion  of  each  .State:  Story's  Con.  of  Laws,  sec 
Bank  of  Augusta  vs.  Karl,  13  Peters,  .MS», 
Jackson  vs.  Bullock,  12  Conn.  Rep.,.V!;  Colli 
America,  11  It.  Man.,  .flu,  .'>71 ;  Forbes  v.s.  Coch 
2  Barn,  and  Cres.,471.  Slavery  being  regardi 
the  law  of  nations  as  a  mere  municipal  regular 
founded  upon  and  limited  by  the  local  la 
other  nation  is  bouud  to  recuj;iiize  the  Sta< 
slavery  as  to  foreign  slaves  within  itsowiitei 
torial  dominions,  when  it  is  opposed  to  ii- 
policy  :  Prigg  vs.  The  Com  ,  lU  I'eters,  .">4' 
rule  that  shivery,  when  judged  by  the  law 
tions,  is  a  mere  local  institution,  and  one 
which  that  general  law  does  not  operate,  woi 
seem  to  be  clear.  From  this  principle  it  folic 
that  the  right  of  transit  with  property  throi 
the  territory  of  a  friendly  State,  secured  by 
law  of  nations  to  the  citizens  or  subjects  of  othw 
States,  applies  only  to  such  property  as  men  tian- 
disc,  or  inanimate  things,  and  not  to  slaves.  The 
law  of  nations  onlv  protects  such  things  are  1 
generally  recognizee^  as  property  by  civilizeil  na- 
tions. Properly  only  recognized  as  such  In  the 
local  law,  Irom  the  nature  of  the  case,  cannot  ( I  lim 
the  protection  of  this  ffentral  law:  The  Pecipli  vs. 
Lemmon.  .'>  Sandford,  ksl ;  The  Commonwealth  vs. 
Avis,  18  Pick..  217.  1 

Our  conclusion  is,  that  the  ri({ht  of  trinisit 
through  each  State,  with  every  species  of  pmpi  riy 
known  to  the  Constitution  of  the  United  States,  1 
and  recognized  by  that  paramont  law,  is  secured  j 
by  that  instrument  to  each  citizen,  and  does  not  1 
depend  upon  the  uncertain  and  changeable  ground  > 
of  mere  comity. 

It  remains,  then,  to  inquire  whether  the  peti- 
tioner was  a  mere  traveler  through  this  State. 
Traveling  is  a  passing  from  place  to  place — the  act 
of  performing  a  journey ;  and  a  traveler  is  a  per- 
son who  travels. 

In  the  case  of  Julia  vs.  .McKinney,  3  Mo.  Rep.,  I 
273,  Judge  McUirk  uses  this  clear  and  intelligible  • 
language:  "How  long  the  character  of  immi- 
grant or  traveler  through  the  State  may  last, 
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t,  by  any  general  rule,  be  determined ; 
t  seems  that  reason  does  require  it  should 
o  long  us  might  be  necessary,  according  to 
amnion  modes  of  traveling,  to  accomplish 
nsit  through  the  State.  If  any  accident 
d  happen  to  the  immigrant  which,  in  ordinary 
,  would  inuke  it  rea.'sonahle  and  i)rudent  for 
to  suspend  his  journey  for  a  short  time,  we 
L  he  might  do  so  without  incurring  a  forfeit- 
If  he  resumed  his  journey  as  soon  as  he  safely 
Something  more  than  mere  convenience 
se  of  the  immif(rant  ought  tointeivene  to 
him  from  a  forfeiture.  Something  of  the  na- 
of  necessity  should  exist  before  he  would  or 
t  to  be  exempt  from  the  forfeiture.  If  swollen 
ms  of  water,  which  could  not  be  crossed  with- 
langer,  should  intervene  ;  serious  sickness  of 
amily  ;  broken  wagons,  and  the  like,  should 
there  would  be  good  cause  of  delay  so  long 
ey  exist,  if  the  journey  is  resumed  as  soon  as 
impediments  are  removed,  provided  all  due 
eoce  is  used  to  remove  them." 
the  subsequent  case  of  Wilson  vs.  Melvin,  4 
Rep.,  Mi'i,  it  was  held  that  the  true  test,  as  to 
her  the  master  violated  the  Constitution  of 
Dis  in  passing  through  that  Slate,  was, 
her  he  made  any  unnecessary  delay  in  passing 
his  sluvej  and  not  whether  the  slave  acquired 
residence:  and  not  whether  the  inasler  be- 
s  a  domiciliated  resident  of  Illinois.  In  the 
of  Kalph  vs.  Uuiicaii,  :!  Mo.  Rep.,  lll.i,  it  was 
that  tne  master  who  permits  his  slave  to  go 
linois  to  hire  himself  out,  commits  as  great  an 
se  against  the  Ordinance  ot  17^7  as  he  who 
3  his  slave  along  with  him  to  reside  there, 
decision  is  atlirnied  in  the  case  in  4  Mo.  Uep., 
And  in  the  latter  case,  the  Court  said  :  "And 
less  will  it  avail  him,  that  the  slave  is  not 
ir  his  coercion  while  staying  in  Illinois.  Under 
iwn  inspection,  the  slave  would  probably  con- 
himself  with  propriety  ;  suH'ered  to  ramble, 
undertake  work  where  he  pleased,  his  oppor- 
ties  to  do  mischief  would  be  much  greater." 
lese  rules  were  laid  down  by  the  Supreme 
t  of  Missouri  at  a  time  when  there  was  little 
0  excitement  upon  the  subject,  and  when  a 
!  fraternal  feeling  existed  among  the  citizens 
diU'eient  Stales,  than  has  been  lately 
ifested  by  many  persons  of  extreme  views  in 
ortions  of  the  tluioii.  They  are,  for  that 
on,  the  more  entitled  to  our  calm  respect.  They 
Id  seem  to  be  founded  upon  a  due  considera- 
of  the  rights,  both  of  the  tree  aud  slave  States. 
f  are,  in  our  view,  eminently  just  and  sensible 
lemselves,  and  susceptible  of  plain  and  pracli- 
application.  The  right  of  transit  with  slaves 
ugh  u  free  State  is  secured  to  the  owner;  but  this 
t  must  be  exercised  with  a  strict  regard  to  the 
of  the  State  through  which  the  transit  is 
The  traveler  must  pursue  his  journey  with 
iHnecessari/  (hhuj  ;  and  to  excuse  any  delay  he 
make,  something  of  iifcmifity  must  exist,  such 
swollen  streams,  serious  sickness  in  the  fam- 
ily, broken  wagons,  and  the  like."  The  cases 
tioned  are  all  of  such  a  character  that  no  fore- 
t  or  precaution  could  prevent  them  ;  nor  could 
foresight  do  away  with  their  effects  when 
should  occur,  and  those  are  all  facts  suscep- 
of  easv  proof, 
oe  question  then  ari.ses  whether  the  conduct 
he  (letitioner  as  a  traveler  comes  within  the 
iciples  laid  down.  The  theory  ot  the  petit. oner 
Uat  he  was  compelled  to  leave  his  wagon  and 
in  Carson  Valley,  and  remain  here  until  the 


sncceeding  Sprin]((,  that  he  was  short  of  means, 
and  that  he  and  Archy  were  obliged  to  resort  to- 
business  to  defray  expenses  in  the  meantime,  so 
as  to  be  able  to  return  home  when  heceuld  dispose 
of  his  property. 

Conceding,  for  the  sake  of  the  argument,  all  that 
is  claimed  by  the  petitioner,  the  excuse  alleged 
does  not,  in  our  view,  come  within  the  rule.  It- 
was  not  such  a  case  of  necessitv  as  to  justifv  the 
interruption  of  the  journey.  The  inability  of  his 
team  to  cross  the  mountains  could  not,  perhaps, 
have  been  prevented ;  but  the  efiect  of  tliis  want 
could  have  been  obviated  by  proper  caution.  True, 
he  might  have  been  subjected  to  some  pecuniary 
loss  by  at  once  pumaing  bis  journey  ;  but  this  is 
a  mere  inconvenience,  aud  not  such  a  circumstanee 
as  will  excuse  the  delay.  In  the  case  from  .3  4Io. 
Uep.,  274,  the  same  ground  was  urged  ;  but  it  was 
held  insufficient.  The  Court  then  said  :  "  In  this 
case,  we  see  nothing  in  the  nature  ot  accident  to 
prevent  the  owner  from  taking  the  plaintiff  to 
Missouri  immediately,  The  excuse  set  up  is,  that 
the  owner  was  a  widow,  and  might  not  have  had 
the  means  of  immediate  transportation  of  the  slave 
to  Missouri;  that  she  was  a  new  comer  in  the 
country,  and  might  be  poor,  and,  therefore,  unable 
to  do  it;  that  some  reasonable  lime  ought  to  be 
allowed  to  her  to  provide  a  residence  for  herself 
and  family,  and  that  one  month,  in  this  case,  is  not 
too  much.  We  are  ol  opinion,  that  the  excuse,  Icr 
raise  an  exception,  must  be  something  mure  than 
the  mere  convenience  or  inconvenience  of  the 
owner."  And  in  the  same  case  it  was  held,  that 
when  a  person  did  not  intend  to  introduce  slavery 
into  the  State  of  Illinois,  but  did  in  fact  do  so,  the 
slave  was  entitled  to  her  freedom. 

lint  there  is  another  important  aspect  in  which 
this  case  may  be  viewed,  aud  that  is  to  regard  the 
lielilioner  as  a  mere  visito'  lor  health  or  pleasure. 
And  it  is  conceived  that  this  question  is  very  dif- 
ferent from  the  other,  and  depends  upon  the  law 
of  comity,  and  not  upon  constitutional  right. 

In  the  case  of  Strader  vs.  Graham,  10  How.  R., 
!i3,  the  Supreme  Court  of  the  United  States  held 
this  language : 

"  Every  State  has  an  undoubted  right  to  deter- 
mine the  s/rt<f/ff.  or  domestic  and  social  condition, 
of  the  persons  domiciled  within  its  territory;  ex- 
cept in  so  far  as  the  powers  of  the  States  in  this 
respect  are  restrained,  or  duties  and  obligations 
impo.sed  upon  them  by  the  Constitution  of  the 
United  States."  And  in  the  case  of  the  City  of 
New  York  vs.  Miln,  11  Peters,  138,  it  was  held 
"  that  all  those  powers  which  relate  to  merely 
municipal  legislation,  or  what  may,  perhaps,  more 
properly  be  called  inhrnal  police,  are  not  thus  sur- 
rendered or  restrained  ;  aud  that,  consequently, 
in  relation  to  these,  the  authority  of  a  State  is 
compl;;te,  unqualified,  and  exclusive." 

In  the  case  of  Strader  vs.  Graham,  the  owner  of 
certain  slaves  who  were  musicians,  permitted 
them  to  go  from  the  State  of  Kentucky  to  Cincin- 
nati, in  the  State  of  Ohio,  for  a  temporary  busi- 
ness purpose.  The  slaves  were  there  employed 
as  musical  performers  for  hire,  and  then  returned 
home,  and  afterwards  sued  for  their  freedom. 
The  Supreme  Court  of  Kentucky  held  that  they 
did  not  become  free.  .'>  B.  Monroe,  lt<3  ;  8  IS. 
Mon.,  ()3.5.  Upon  writ  of  error  to  the  Supreme 
Court  of  the  United  States,  that  Court  held  it  had 
no  jurisdiction  of  the  case,  as  no  law  of  the  Union 
was  involved  in  its  determination. 

The  question,  whether  a  citizen  of  a  sister  State 
shall  be  permitted  tu  remain  a  reasonable  time 
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simply  as  a  visitor  with  his  slaves,  and  under  what 
conditions,  is  a  question  purely  ol  local  jurisdiction, 
and  must  depend  upon  Ihe'peculiar  jiolicy  and 
situation  of  each  State.  It  is  insisted  \>y  the  learn- 
ed counsel  lor  Archy  that  the  (luesliiui  of  comity 
is  one  for  the  Legislature  to  determine  and  not  for 
the  Courts.    This  is  certainly  a  very  important 

rower,  and  one  that  partakes  of  a  mixwl  character, 
t  is  both  legislative  and  judiciul.  It  would  seem 
almost  impracticable  for  the  l/i-gislaturc  to  pro- 
vide for  all  the  instances  where  the  law  of  comity 
must  be  applied.  And  until  the  Legislature  does 
make  provision  the  Courts  are  under  the  necessity 
of  determining  how  far  the  rule  of  comity  must 
apply.  fSuch  has  been  the  practice  of  the  ('ouris, 
as  stated  by  Judge  Story,  in  his  Con.  of  i.aws, 
page  2.5.  So  also  Chief  Justice  Parker,  in  the  case 
of  IJlanchard  v.  Uussel,  13  Muss.  Keji.,  H,  says: 
"  As  the  laws  of  foreign  countries  are  not  ad- 
mitted or.  propria  vigrn-i  but  only  coininilafe,  the 
judicial  power  will  "exercise  a  discretion  with  re- 
spect to  the  laws  they  may  be  called  upon  to  sanc- 
tion ;  for  if  they  should  be  munilcstly  unjust,  or 
calculated  to  injure  their  own  citir-ens,  they  ought  | 
to  be  rejected." 

The  same  principle  was  asserted  by  Mr.  Justice 
Lockwood,  in  his  able  opinion  in  the  case  of  Wil- 
lard  vs.  The  People,  4  Seam.,  471.  After  stating 
the  principle,  the  learned  Justice  asks:  "  Is  the 
case  presented  in  the  record  of  such  a  character  as 
to  appeal  to  the  sound  discretion  of  this  Court  to 
enforce  the  laws  and  institutions  of  a  sister  State? 
In  answering  this  question,  regard  should  he  had 
to  the  geographical  position  of  Illinois,  as  well  as 
to  the  relations  we  sustain  to  our  sister  Slates, 
confederated  under  the  same  Oeucral  Govern- 
ment." 

We  conceive  it  to  be  the  right  of  the  judiciary, 
especially  in  the  ab.sence  of  any  legishii ion  upon 
the  subject,  to  determine  how  far  the  situation  ol 
this  State,  its  policy  and  condition  would  justifv 
us  in  giving  ertect,'for  a  temporary  period,  to  the 
laws  and  institutions  of  other  States  within  our 
own  territorial  limits.  This  (juestioii,  we  conceive, 
should  be  decided  with  a  sinci-re  desire  to  extend 
to  our  fellow  citizens  of  other  States,  all  the  hospi- 
talities consistent  with  our  own  just  rights. 

The  geographical  position  ol  California,  with 
respect  to  the  other  States  of  the  Union,  is  pecu- 
liar. Such  is  our  situation,  that  a  citizen  of  a 
slave  State  will  scarcely,  if  ever,  wish  to  pass 
through  this  State  with  liis  slave,  us  ii  mere  trav- 
eler, either  for  business  or  pleasure.  Hut  our  posi- 
tion, climate  and  jiroductions,  all  naturally  invite 
our  fellow  citizens  as  visitors.  When  they  come 
to  visit  us  for  lieultli  or  pleasure,  shall  they  be 
permitted  to  bring  their  donu-slic  servants  with 
them,  to  attend  upon  them  or  their  laniilies  as 
waiters?  The  citizens  of  the  free  States  can  bring 
their  confidential  servants  with  them.  Why 
should  not  the  citizens  of  the  slave  States  be 
allowed  the  same  privilege?  It  is  true,  the  do- 
mestics in  the  one  case  are  liired  servants,  while 
in  the  other  they  are  slaves.  Hut  .should  this 
induce  us  to  exclude  the  one  and  admit  the  other? 
Persons  who  live  in  the  slave  States,  and  have, 
long  been  accustomed  to  their  own  domestics,  who 
constitute,  in  fact,  a  part  of  the  family,  very  nat- 
urally desire,  in  making  visits,  to  take  these  do- 
mestics with  them,  especially  when  they  come  as 
invalids  seeking  for  health."  It  is  our  policy  not 
to  clog  the  privilege  of  visiting  us,  with  uiiticces- 
sary  restrictions.  We  look  forward  to  the  day 
when  California  will  be  lieiiueulcd  by  iisilors 


from  all  parts  of  the  Union.    We  have  every  m 

son  to  expect  it. 

Kut  this  privilege  should  be  confined  st-icttjlo 
mere  visil'irs,  and  not  extended  to  those  who  com 
for  both  business  and  pleasure.  And  thecharactar 
of  visitor  should  be  determined  solely  by  the  ull 
of  the  person,  and  not  by  his  declarations,  la  i 
case  like  this,  we  conceive  the  declarations  oft 
parlv,  or  his  intention,  constitute  no  test  and  w 
evidence.  The  Supreme  Court  of  Missouri  wu 
right  when  deciding  that,  though  a  party  dirt  not 
intend  to  introduce  slaviry  into  Illinois,  hut  ilij 
in  luct  do  .so,  he  incurred  a  forfeiture  of  his  -Ist* 
The  fact  of  intention  is  often  diHicult  to  asrtrtaiBj 
it  is  the  secret  and  invisible  dete  mination  "I  Ibc 
mind  ;  and,  unless  shown  by  outward  acts,  <  anooi 
be  known.    On  the  contrary,  the  visible  acts 

tiarly  are  susceptible  of  easy  proof,  and  the  io 
icconies  simple  and  certain. 

As  acts  must  constitute  the  true  test,  whi 
the  jiarty  be  a  mere  visitor  or  not,  those 
should  be  elearly  defined,  that  the  parly  may  ' 
the  exact  extent  of  the  jirivilcge  granted.  In 
view,  a  mere  visitor  is  one  who  comes  onl; 
pleasure  or  health,  and  who  engages  in  no 
iiess  while  here,  and  remains  only  for  a  rei 
able  time.  If  the  party  engages  in  any  busii 
himself,  or  em|iloy  liis  slave  in  any  business, 
ccpt  as  a  mere  personal  attendant  upon  himsel 
family,  then  the  character  of  visitor  is  lost, 
his  slave  is  entitled  to  freedom;  and  we  ci 
admit  of  any  exception  to  this  rule  upon 
ground  of  neces.sity  or  misfortune.  Were  wt 
do  so,  it  wosld  iiitriiduce  uncertainty  and 
(ilexity,  and  lead  our  Courts  into  prohtless  inva 
gatioiis.  We  cannot  ascertain  with  any  ci-rtaii 
the  peeiiniarv  condition  of  the  parly.  It  is  u 
Icr  clillicult  to  show.  He  may  have  ample  mei 
and  yet  have  the  appearance  ol  present  puvel^. 
This  IS  a  (juestion  we  will  not  inquire  into  " 
prefer  a  plain,  practical  and  elhcient  rule; 
thai  all  can  uudeistund  and  follow.  It  is 
that  unforeseen  losses  may  sometimes  occui 
visitors;  but  there  are  so  many  ways  in 
their  ell'ects  may  be  obviated,  without  engaging 
business,  that  we  cannot  relax  the  rule  to  meet 
hardships  of  a  particular  case.  Prudence  ( 
foresight  will  guard  against  these  pecuniary  loaW, 
in  most  cases;  and  if  nut  in  all,  it  must  be 
garded  as  the  niisfortiiiie  of  the  viiitor. 

In  the  case  of  .lulia  vs.  McKinney,  already 
ferred  to,  it  was  di-cided  by  the  Supreme  Coui 
.Missouri,  that  the  hiring  out  of  the  slave  for 
or  two  days  in  the  State  of  Illinois  incurred  a 
feilure,  under  the  second  section  of  the  sixth 
cle  of  the  Conslitution  of  that  State.  That  secti 
provided,  "  that  no  person  bound  to  labor  in 
other  State,  shall  be  hired  to  labor  in  this  Si 
except  within  the  tract  reserved  for  the 
works,"  etc. 

There  is  no  such  provision  in  our  Constitutiol 
but  theinR'stion  arises  whether  such  a  proliibiti^ 
does  not  necessarily  result  from  the  general  pr 
ciple.  This  section  in  the  Conslitution  of  Illir 
was  nccessaiy,  to  mark  the  exception  to  the 
eral  rule  excluding  slavery  from  ihe  State, 
no  exception  been  intended,  then  it  is  concei 
that  gucli  a  provision  would  have  been  unneces! 
Itiit  if  a  citizen  of  another  Stale  should  be  pi 
mitted  to  hire  out  his  slave,  or  use  his  labor  in  ' 
prosecution  of  any  business,  even  for  a  tempoi 
period,  and  with  the  intent  to  return  again  to 
own  Slate,  it  would,  in  our  opinion,  be  a  viola! 
of  the  CoiistitulioD  of  this  State.    It  was 
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leir  business  in  tins  State,  which  onr  Consti 
n  (Ionics  to  onr  own  citizens.  This  is  a  privi 
that  the  Constitution  of  (he  United  States 
not  secure  to  the  citizens  of  other  States, 
provision  that  "the  citizens  of  each  State 
be  entitled 
ities 


purpose  of  the  Constitution  to  prohibit  such  j  deductions  flowing  from  it.  It  is  negative  and  re 
le  of  things.  It  would  be  allowing  a  privilege  strictive  in  its  terms  and  effect,  and  by  its  own 
e  citizens  of  other  States,  in  the  prosecution  I  force  accomplishes  the  end  aimed  at    It  onerates 

"  '  directly  upon  the  state  of  individuals  within  our 
own  territorial  limits,  and  provides  that  the  state 
of  slavery  should  not  exist  therein.    And  when 
the  state  o(  slavery  is  abolished,  then  each  indi- 
.  „  ,  .      ,,  „  J  ■       7'dual  is  placed  upon  ciiuality,  and  in  the  cou- 

entitled  to  all  the  privileges  and  im- :  teniplation  of  the  Constitution,  equally  free  with 
of  citizens  of  the  several  States,"  secures  '  all  the  incidents  nece.^sarilv  attached  to  the'  state 
citizen  from  home,  in  a  sister  State,  the  I  of  freedom.  This  provision  of  the  Constitution 
lefjcs  cnioyed  by  the  citizens  of  the  State  [  was  operative  from  the  time  the  other  provisions 
e  he  IS  a  sojourner,  and  no  more.  If  put  became  operative.  It  was  not  a  provision  ad- 
an  cfiuality  with  out-  own  citizens  in  the  i  dressed  solelv  to  the  Legislative  conscience  and 
pcntion  of  his  business  in  this  State,  there  '  dependent  lipon  future  legislation  to  carry  it 
be  no   just  ground  for  comjilaint.    The  into  mnctical  cll'ect. 

irncr  has  no  right  to  enter  with  slave  labor  It  is  dilTicult  to  conceive  how  a  negative  and  re- 
business  competition  with  those  who  arc  not  strictive  provision  of  the  Constitution  can  b" 
ed  the  same  privilege ;  oven  in  the  case  of  i  merely  directory.  When  power  is  withheld  or  a 
itive  slave,  the  owner  has  only  the  right,  '  certain  state  prohibited,  the  provision  must 'from 
r  the  Constitution  of  the.  United  States,  to  the  very  nature  of  the  case,  be  conclusive  'True 
ve  him  from  the  free  State  in  which  he  may  i  such  a'provision  may  be  addressed  .solely  to  the 
uiid,  and  not  the  right  to  employ  him  in  I-egislatuie,  or  to  the  Kxecutive,  and  not  to  the 
•  even  for  a  temporary  period  and  purpose.  '  Courts.  lJut,  when  so  addressed,  there  should  be 
t  to  allow  mere  visitors  to  this  State  for  i  something,  cither  in  the  language  of  the  instru- 
■\ne  or  health  to  bring  with  them,  as  personal  nient  or  in  the  nature  of  the  provision  itseff  to 
dants,  their  own  domestics,  is  not,  in  our  .show  that  the  judiciary  have  nothing  to  do  with 
,  any  violation  of  the  end  contemplated  by  the  cases  arising  under  it.' 

liiutinn  of  this  State.  Such  a  rule  wiirnot.  In  the  case  of  Kankin  vs.  Lydia,  'j  A.  K.  Marsh., 
general  operation,  interfere  with  the  busi-  j  470,  we  have  au  authority  i'n  point.  The  ordi- 
or  social  condition  of  our  own  citizens.  i  nance  of  Congress  for  the  government  of  the  ter- 

is  insisted  by  the  learned  counsel  for  the'  ritorj- northwest  of  the  river  Ohio,  contained  this 
loiicr  that  the  provision  of  the  eighteenth  '  provision  : 

111  of  the  first  article  of  the  Constitution  of'  "  T/uie  uMl  be  neither  fhuery  nor  inioluniarij 
<lale— that  "  neilher  slavery  nor  involuntary  j  sen-idide  in  the  said  Territory,  other  than  in  pun- 
liule,  except  for  the  punishment  of  crimes,  [  ishment  of  crimes  whereof  the  party  shall  have 
ever  he  tolerated  in  this  State"— is  merely  |  been  duly  convicted.  Providtd,  alwiivs,  that  any 
lory  to  the  Legislature;  and,  until  some  ;  person  escaping  into  the  same,  from  whom  labor 
is  passed  by  Unit  body  to  give  eflect  to  or  service  is  lawfully  claimed  in  anv  one  of  the 
;onstitutional  provision,  it  remains  dormant  original  States,  such  fiigitive  may  be  reclaimed  and  " 
noperative.  In  support  of  this  view,  we  are  |  coiivcyed  to  the  person  claiming  his  or  her  labor, 
— red  to  the  case  of  Graves  and  others  vs.  ,  as  aforesaid. 

liter.  I  t  Peters,  4411 ;  and  to  the  opinion  of  |  It  will  be  seen,  upon  comparison,  bow  similar, 
lustice  Anderson,  in  the  ease  of  Perkins,  L'  in  substance,  is  the  language  of  this  provision  and 
icp.,424,4.V,.  '  that  of  the  Constitutioifof  this  State.    The  learned 

?  case  reporlod  in  I'eters  was  a  suit  upon  a  Judge,  who  delivered  the  opinion  of  the  Court  in 
issory  note  given  fur  slaves  introduced  into  j  that  case,  said:  "The  words  of  the  ordinance  are 
<tale  ol  Mississippi  as  merchandise.  The  cxtremclyclearandforciblc— 'tliereshallbcueither 
titution  of  that  State  provided  that  "  the  I  slavery  nor  involuntary  servitude'— a  strong  mode 
Juclion  of  slaves  into  this  State  as  merchan-  j  of  expressing  that  eve'ry  inhabitant  .<i7;a?;  le  free: 
or  for  sale,  shall  be  prohibited  from  and  after  I  thususingaligureof  speech  not  uncommon,  which. 
'.St  day  of  May,  185:1,"  with  an  exception  ^  bv  expressing  what  shall  «o/,  declares  emphatically 
such  as  may  be  introduced  by  actual  settlers  n  hat  shall  Ac.  If  a  slave,  then,  could  exist  an'd 
ous  to  the  year  l.-i  j.").  Mr.  Justice  Thompson,  reside  in  the  Territory,  and  be  there  a  slave,  the 
delivered  the  opinion  of  the  Court,  said:  ordinance  could  not  be  true;  for  slavery  existed, 
s  obviously  points  to  something  more  to  be  |  the  ordinance  notwithstanding."  AVe  niust  think 
and  looks  to  some  future  time,  not  only  for  ;  that  the  case  reported  in  14  Peters,  already  re- 
Iflllnient,  but  for  the  means  by  which  it"  was  lerred  to,  has  no  application  to  this  provision  of 
accomplished."  '  j  the  Constitution  of  California ;  and  that  the  learned 

rill  be  seen  that  the  provision  regards  the  I  Justice  of  this  Court  was  mistaken  in  its  applica- 
iudio)'  of  slaves  for  certain  purposes,  and  i  tion.  It  will  be  seen  from  the  separate  opinion  of 
t  does  not,  either  expressly  or  by  logical  de-  j  the  Chief  Justice,  that  he  did  not  take  the  same 
on,  declare  the  conseipiencos  of  its  violation,  view  of  this  authority  as  did  Mr.  Justice  Ander- 
uier  the  slaves  thns  introduced  were  to  be  son.  At  least,  there  is  nothing  in  the  opinion  to 
gf  whether  the  person  who  introduced  them  j  show  that  the  Chief  Justice  "relied  upon  this  au- 
d  be  punished  criminally,  cannot  be  known  thority  to  sustain  his  decision, 
the  provision  itself.  This  iirovision,  from  its  '  i.-,.om  the  views  we  have  expressed,  it  would 
lage  and  the  inirposi-  to  be  accomplished,  seem  clear  that  the  petitioner  cannot  sustain 
1  only  depend  upon  future  legislation  to  car-  either  the  character  of  traveler  or  visitor.  But 
into  cUect  It  did  not,  in  aud  of  itself,  and  by  ,i,ere  are  circumstances  connected  with  this  par- 
■Mi  innate  force  operate  upon  the  state  ot  the  ,  ticularcase  that  may  exempt  him  fiora  the  opera- 
afl,r  being  introduced  into  the  felate.  !  ,io„  of  the  rules  we  Iiave  laid  down.  This  is  tbelirst 

the  provision  in  our  Constitution  is  entirely  i  case  that  has  occurred  under  the  existing  law;  and 
■cnt,  both  in  its  language  and  in  the  logical  i  from  the  opinion  of  Mr.  Justice  Anderson,  and  the 
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silence  of  the  Chief  Jusiice,  the  peiitioner  had  some  i     iAow  vs.  Andrewt  i&  NiUer.—IXwi  a  an 
reason  to  beliere  that  the  constilational  proTision   to  recover  the  Taloe  of  th.-  vl^'i'iN  *  ■""'"'^ 
would  have  no  imraeJiate  operation.    Besides  this  j  superintendent  of. ' 
consideration,  the  petitioner  is  a  young  man,  i     Two  points  arc 
trarelinc  mainly  for  liis  health.   This  is  the  first  |  That  the  verdict  is  i     -  . 
case  -  and  under  these  circumstances  we  are  not  |  2d.  That  the  Court  trrca  la  reiiisiDgio 
disposed  to  rieidlv  enforce  the  rule  for  the  first  i  the  jury  "that  p'.aintiU,  being  one  of  the 
time    But,  in  reference  to  all  futore  cases,  it  is  tors  for  the  erection  of  the  biiilding.  it  » 
ourpurpose  to  euforcc  the  mles  laid  down  strictly,  -  against  public  policy  to  allow  l.ini  to  act  i 
accordine  to  their  tme  intent  and  spirit.  intendent  of  the  same  building  ;  and  any 

It  is  therefore,  ordered,  that  Archv  be  forth-  made  with  him  as  such  superiutendent  was 
with  released  from  the  custodv  of  the  Chief  of  Po-  There  was  no  error  in  relusinR  this  instr 
lice  and  civen  into  the  custo-lly  of  the  petitioner,  it  may  be  true  that  the  dutiM  of  superin 
Charles  A.  Stovall.  Ki  r.vett,J.      are,  in  -  u,  in  conflict  with  the 

..        of  the  I  itcerUinlv,  if  the  deft 

I  concur  in  the  judgment,  and  in  the  principles  ^  o(  his  position,  chose 

announced  in  the  opinion  of  my  associate;  while  pjoy  tl,o  \       ,       iiid  to  rely  on  his  good 

I  do  not  entirely  agree  with  his  conclusions  from  bouestv  tor  the  discharge  of  his  duties, 
the  facts  of  the  case.    I  think  the  delav  of  the  pe-  ^^  -^^     ,f ,  ,  :  „  ^houUl  nnt  receive  the 

titioner  was  unavoidable,  and  that  the  fact  of  bis  pj-  hi?  -  ■  iv?re  is  no  pr 

engaging  in  labor  in  order  to  support  himself  ,|,at  h  -  it  were  not 

during  his  necessary  detention,  did  not  divest  his   (oUy  ^  ed. 
rights  nnder  the  law  of  comity,  as  laid  down  in  the 
o^nion.  lEncy.  C.  J. 


KtcolUaivl  W:/e  vs.  P.  »'.  J/ert..— The  appeal 
in  this  case  is  taken  on  questions  of  fact  alone. 

We  are  of  opinion  that  the  evidence  introduced 
by  the  plaintiU  was  sufiicient,  if  uncontradicted, 
to  support  the  verdict;  and  we  have  uniformly 
held  that  we  will  not  interfere  with  the  verdict  of 
a  jury,  when  there  is  any  evidence  to  support  it. 

The  affidavit  and  eounter-attidavit,  liled  on  mo- 
tion for  new  triiil,  raised  a  nuestion  of  fact  as  to 
whether  the  letters  mentioned  contained  the  ad 


L'poQ  liic  oiliei  pij.iii,       iiavc  frequently  1 
that  we  would  not  interfere  with  the  finding 
jarv  upon  questions  of  fact,  when  ther*  ' 
evidence  to  sustain  it. 
Judgment  alUmied.  Tekry,  C. 

1  concur  :  BfaxETT,  4 


Enoch  y.  SlroHt  ts.  The  yaloma  Wattr  \ 
MiniM  Company  anA  othtrt. — The  facts  ne 
to  explain  the  decision  of  this  case  were  r 
tially  these :  _ 

].  On  the  l-)th  day  ol  October,  1<^\  Jobn 
Prindle  executed  a  note  to  .Vdams  k  Co.  for  t^M 


mii"rnVa'iregVrbyd7fe"nda7t"a^^^^  and  pledged  to  them  ^s  collateral  security  i 

"ff    This  question  was  decided  by  the  Judge  shares  of  the  stock  ot  said  Company,  ot  about] 


below,  and,  we  must  presume,  decided  correctly.  value  of  »I  -^'XX    There  was,  however  no  tran^ 

Judgment  aflirmed  with  iwentv  per  cent,  dam-  of  the  stock  upon  the  books  ot  the  Comjpany. 

^^  andcost.                             Tbrbt.C.J.  2.  On  the  ."1st  day  of  January,  1 
I  concur:                                BfaXETT,  J. 


A,  Bruce  E 

rick  sued  I'nndle  and  atuched  the  stock.  Jo 
ment  was  recovered  for  t-12'J  and  costs ;  and 
the  .jlst  March,  ]^"<-l,  Herrick  assigned  the  jl 
UUl  vs.  K(m}jU  U  al.—ihe  facts,  as  found  by  the  ment  to  Adams  A  Co. 
Court,  fully  support  the  judgment.    The  sureties      0.  After  the  levy  of  the  attachment^ 
upon  the  oOicial  bond  of  an  officer  are  onlr  re-  indorsed  the  certificate  of  stock  to  Adams  M 
sponsible  for  his  olfi'.ial  acts,  and  not  for  private  and  on  the  llth  day  of  Fcbruarr,         the  S< 
debU  he  mav  contract  on  his  individual  account.   Ury  transferred  the  stock  to  Adams  &  Lo.,  - 

From  the  time  when  plaintitl'decliued  to  receive  the  books  of  the  coiyoration,  subject  to  Her 
the  monev  collected  on  his  execution,  and  gave  the  attachment  against  Frindle. 
officer  permission  to  use  it,  it  became  a  loan  for      4.  On  the  Mth  day  of  July,  lS.-)5,  James 
which  the  officer  was  individually  responsible.        sued  Adams  k  Co.  and  attached  the  stock  as 
Upon  the  second  judgment,  no  sum  was  ever   property.    Judgment  was  obtained  against  Ai 
collected  bv  the  Constable,  uor  was  any  execution   4  Co.  on  the  :;-th  August   1 executiOT 
ever  placed  in  his  bauds.    By  an  agreement  be-   issued,  and  the  stock  was  sold  by  the  hhenH, 
tween  the  parties,  the  officer  purchased  a  piece  of  tember  ith,  Is  V.,  to  the  highest  bidder.  • 
property  from  the  judgment  debtor,  and  assumed   RaUton  and  Wallace  became  the  purchasers,^ 
the  payment  of  the  debt.  .  ... 


the  payment  < 

Judgment  affirmed. 
I  concur : 


Tkbrv,  C.  J. 

Bl'KXtTT,  J. 


a  judgment  against  Adams  4  Co.,  upon  wMJ} 

  execution  was  issued  l-lth  of  October,  l-')-', 

levied  upon  the  llerrick  judgment :  and  on  «| 
C'aney^3.  .iUc'it/iOni.  —  The  defendant,  having   2M  of  the  same  month  the  judgment  ^     -    '  "j 
failed  to  give  notice  of  bis  intention  to  move  for  a  the  Sherili'  to  the  highest  bidder.  ' 
new  trial,  or  to  tile  his  statement  within  the  time  became  the  purchaser,  for  *1 1.   On'  •».' 
lited  by  the  statute,  lost  his  right  to  move  for  a  plaintiil'c.uist'd  an  execution  to  be  1-- .  '-t- 
w  trial.   Practice  Act.,  Sec.  lif-j.  Herrick  -  jilgment,  under  which  the  saia  sliar< 


limiti 


There  is  no  statement  on  appeal;  the  statement  were  sola  by  the  .Sheriff,  and  the  plaintitl  becaiu 

tor  new  trial,  not  having  been  filed  in  time,  is  not  the  puicliiuser,  for  f  I  "'. 

properly  a  part  of  the  record.    We  can  only  look  This  suit  was  brought  to  compel  a  transw  « 

at  the  judgment  roll  ;  which  being  regular  on  its  the  shares  to  tlie  plaintiff;  and  to  rec»yer  t°e  *2 

face  judgment  is  affirmed,  with  costs.  deads  previously  received  by  Kalaton  and  W«l  1 

BcENtTT,  J.  lace.   The  defen'danU  had  judgment  in  the  CoW 


I  concur : 


TtBKT,  C.  J.      below,  and  the  plaintiff  appealed. 


A 
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I  the  case  of  Weston  vs.  The  Hear  lliver  autl 
)\irn  Water  and  Mining  Company,  4  Cal.  Rep., 
it  was  decided  by  this  Court  that  no  transfer 
hares  in  the  capital  stock  of  a  corporation  is 
<\  as  amiinst  third  parties,  unless  such  transfer 
•ntered  on  the  books  of  the  corporation.  Jtwas 
1  ill  that  case  that  "the  Legislature  intended 
rotect  the  public  from  the  fraud  which  might 
lei  petrated  by  a  sale  or  liypothecution  of  the 
iflcatos  passing  the  legal  or  ei[uitable  title, 
Ic  the  books  of  the  Company  induced  credit  to 
vendor,  by  holding  him  out  to  the  world  as 
owner  of  such  stock." 

,  is  conceded  that  the  pledge  of  the  stock  to 
nis  &  Co.,  not  entered  upon  the  books  of  the 
loration,  conferred  no  rignts  to  them  as  against 
rick,  the  creditor  of  I'rindle.  The  pledge  being 
•  a  private  arrangement  between  I'rindle  and 
inis  &  Co.,  and  I'rindle  being  held  out  to  the 
Id  by  the  books  of  the  corporation  as  the 
lor  of  the  shares,  the  pledge  was  void  as  against 
d  parties.  The  principle  clearly  established 
his  decision  is,  that  the  books  of  the  corpora- 
must  constitute  the  test  of  the  rights  of  third 
lies.  They  can  only  look  to  the  books  as  their 
erion. 

'  the  shares  must  be  treated  as  the  properly  of 
idle  so  long  as  he  was  the  ostensible  owner  upon 

books  ot  the  corporation,  why  should  not 
ims  &  Co.,  under  the  legitimate  application  of 
same  principle,  bo  held  as  the  owners,  after  the 
res  were  transferi  ed  to  them '!    The  transfer  of 

shares  upon  the  books  of  the  corporation  to 
ims  &  Co.  was  absolute  and  unconditional, 
ept  as  to  the  lien  of  the  llerrick  jud^meut. 
lied  to  that  judgment,  they  were,  upon  the  face 
lie  books,  the  absolute  owners. 
I'e  can  perceive  no  dillerencc  in  principle 
ween  the  two  ca.se.s.  The  intention  of  the  l/Cgis- 
ue  was  to  prevent  frauds  on  third  parties,  as 
I  as  to  protect  the  corporation.  The  language 
he  statute  is  very  explicit.  By  the  transfer  to 
uus  &  Co.  they  were  the  apparent  owners  of 
shares,  and  the  juivate  arrangement  between 
ndle  and  theru  could  not  alfect  third  parlies  in 

way. 

oneeding  that  Adams  &  Co.  must  be  regarded 
he  owners  of  the  shares  on  the  11th  February, 
1,  subject  to  the  lien  of  the  Herrick  judgment, 
it  was  the  legal  efl'ect  of  the  assignment  to 
111  of  that  judgment  ou  the  31st  March  follow- 

l  e  think  the  assignment  of  the  judgment  at 
L-  merged  the  lieu  in  the  higher  right,  and  that 
\ms  Si  Co.,  as  regarded  third  parties,  became  at 
e  the  absolute  owners  of  the  stock. 
Rights  are  said  to  be  merged,"  savs  liouvior, 
lien  the  same  person  who  is  boun<l  to  pay  is 
J  entitled  to  receive.  This  is  more  properly 
ed  a  confusion  of  rights,  or  extinguishineut.  ' 
!oo,  also,  the  opinion  in  the  case  of  Clift  vs. 
lite.  1.3  Jlarb.,  S.  C.  R.,  70;  aud  same  case,  2 
i  nan,  .MO. 

"he  shares  being  subject  to  the  lien,  and  Adams 
Jo.  being  the  owners  of  the  stock,  they  were 
iipelled  to  discharge  the  lien  of  the  judgment  to 
c  the  stock.  This  they  did  by  taking  an  assign- 
nt  of  the  judgment.'  IJy  taking  this  course, 
toad  of  paying  the  judgment,  they  retained  the 
ht  to  issue  execution  against  I'rindle.  But  as 
the  lien  upon  the  property  attached,  the  assign- 
nt  had  the  effect  to  extinguish  it. 
ludgment  aOiriced.  Bornbtt,  J. 

concur  :  TiRBY,  C.  J. 


Cfiase  vs.  Sleel  el  at. — This  was  an  action  for  a 
dissolution  of  a  partnership  and  account. 

From  the  record,  it  appears  that  plaintiff',  under 
contract  with  the  Empire  Mill  Company,  furnished 
material  and  performed  labor  in  building  a  race 
aud  Hume  for  their  use,  and  that  the  Company 
were  indebted  to  him  on  account  of  such  labor  aud 
material  in  the  sum  of  $  t,s,30 ;  that  the  Knipire 
Mill  Company  was  composed  of  plaintilf,  and  de- 
fendants .Steel,  Gould  and  Tilden,  plaintiff  and 
Steel  owning  each  one-third  interest,  and  de- 
fendants Gould  and  Tilden  owning  oue-third; 
that  the  interest  of  Gould  and  Tilden  had  been 

Eurchascd  from  one  Porter,  and  was  mortgaged  to 
im  to  secure  the  purchase  money. 
The  Court  decreed  a  dissolution  of  the  partner- 
ship and  a  sale  of  the  property  ;  and  that,  after 
payment  of  costs,  the  proceeds  of  the  two-third 
parts  of  the  property,  belonging  to  plaintiff  and 
defendant  Chase,  should  be  applied  to  the  pay- 
mentof  plaintill'sdemand;  and  that  the  rcmaiuin" 
one-third  interest,  belonging  to  defendants  (iould 
and  Tilden,  be  reserved  for  the  future  decision  of 
the  Court  as  to  priority  of  liens. 

This  portion  of  the  decree  was  erroneous.  The 
debts  of  a  partnership  must  be  discharged  from 
the  joint  property  before  any  portion  of  it  can  be 
applied  to  the  payment  of  the  individual  debts  of 
the  partners.  "  Until  the  afl'airs  of  a  copartner- 
ship are  wound  up  and  settled,  the  claim  of  a  part- 
ner is,  strictly  speaking,  merely  e<iuitable;  for, 
until  then,  no  action  can  in  general  be  maintained 
at  law  by  one  partner  against  another,"  etc.  Wil- 
liams vs.  llenshaw,  II.  Peck,  70. 

The  fact  that  I'orter  held  a  mortgage  on  the 
interest  of  Gould  and  Tilden  was  immaterial ;  they 
could  convey  only  such  interest  as  they  had,  which 
w.as  merely  an  individual  third  of  the  property 
which  should  remain  after  the  debts  of  the  firm 
were  discharged.  "  At  common  Law  a  partnership 
stock  belongs  to  the  partnership,  and  one  partner 
has  no  interest  in  it  but  his  share  of  what  is  remain- 
ing after  all  partnership  debts  are  paid,  he  also 
accounting  for  what  he  may  owe  to  the  tirm." 

Conseciuently  all  debts  due  from  the  joint  fund 
must  first  be  discharged  before  any  partner  can 
appropriate  any  part  ol  it  to  his  own  use,  or  to  the 
payment  of  any  of  his  private  debts;  and  a  credi- 
tor to  one  of  the  partners  cannot  claim  any  interest 
but  what  belongs  to  his  debtor,  whether  his  claim 
be  founded  on  any  contract  made  with  his  debtor, 
or  ou  a  seizure  of  the  goods  on  e.vecutiou.  6  Mass., 
■2iS  ;  Coll.  on  Partnership,  section  l-2i). 

That  portion  of  the  decree  which  directed  the 
plaintitt  s  claim  to  be  satisfied  out  of  the  proceeds 
of  the  shares  of  Chase  and  Steel  is  erroneous.  But 
inasmuch  as  the  case  appears  to  have  been  fairly 
tried,  and  the  judgment  in  other  respects  to  be 
fully  sustained  by  the  facts  as  disclosed  by  the 
record,  it  is  not  necessary  that  a  new  trial  should 
be  had. 

Judgment  reversed,  and  the  Court  below  directed 
to  euter  a  decree  in  conformitv  with  this  opinion. 

Terrv,  C.  .). 
I  concur:  Burnett,  J. 


T/ie  People  vs.  M'dward  Lloyd. — The  defendant 
was  indicted  for  the  crime  of  murder,  convicted 
of  manslaughter,  and  sentenced  to  imprisonment 
in  the  State  Prison  for  a  term  of  ten  years.  A 
motion  was  made  for  a  new  trial,  and  also  in 
arrest  of  judgment,  both  of  which  were  overruled, 
and  the  defendant  appealed  to  this  Court. 

The  learned  counsel  of  defendant  in  this  Court 
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•elie»  mainlr  upon  alleged  dcfecU  in  Hie  iodici-  ] 
:iient.     Tlie  indictment   is   rerr  concise,  and 
charges  "  that  the  defendant,  before  the  finding  of  ! 
tlie  indictment  in  the  county  of  linllc,  did  will-  j 
:ullr,  unlawfully,  feloniously  nnd  with  malice  j 
aforethought,  shoot,  bruise  and  wound  one  (iili-s  j 
."-i.  Thornton— to  wit :  in  and  ujion  the  body  of  the  I 
siiid  Giles  f'.  Thornton,  with  a  pistol,  then  and  i 
-here  in  the  hands  of  the  said  Kdward  J.loyd ;  and  | 
'(V  this  shooting,  bruising  and  wounding  with  a 
•>istol.  as  aforesaid,  the  caid  Kdward  I.loyd  did 
I'.ien  and  there,  willfully  and  unlawfully,  feloni-  ' 
ously,  and  with  malice  aforethonsht,  kill  and  mur-  | 
•ier  tbe  said  fiiles  S.  Thornton,  iic;«inst  the  form  j 
lit  the  statute,"'  etc.  i 

It  is  objected  that  the  indictment  only  states 
that  the  defendant  is  accuKed  i.f  murder,  withoot 
specifying  the  degree,  whether  first,  .second,  third, 
or  fourth.    AVe  think  tbi?  objection  not  well  taken. 

It  is  also  stated  thnt  the  indictment  docs  not 
state  upon  what  part  of  the  body  the  wounds  were 
inHicted,  nor  does  it  describe  the  breadlli  and 
depth  of  the  wounds,  nor  that  the  ]>\Mi>\  was 
'oaded.  nor  that  Giles  f'.  Thornton  is  dead,  or  that 
'.le  died  of  the  wounds  inflicted  by  the  defendant. 

The  237ih  section  of  the  Act  in  reference  tc  crim- 
inal practice  prorides  that  the  indictment,  among 
■  •iher  thin2:5,  must  contain  "a  siatcment  of  the 
act.s  constituting  the  cllense  in  ordinaiy  and 
concise  language,  and  in  such  a  manner  as 
to  enable  a  per.son  of  common  understanding  to 
know  what  is  intended."  And  by  Section  '.'S'.'  it 
is  also  provided,  that  the  indiclmcni  "■must  be 
ilirect  and  certain,  as  i)  reganls  the  particular  cir- 
cumstances of  the  oll'ense  charged,  when  they  are 
necessary  to  constitute  a  complete  otl'eose."  So, 
bv  the  provisions  of  Section  '^ii';  the  offense  must 
'le  "clearly  and  distinctly  set  forth  in  ordinary 
:ind  concise  language."  "  Section  'M'  provides, 
that  "  no  indictment  shall  be  deemed  insutlicient 
or  reason  of  anv  defect  or  imperfection  in  matters 
of  form,  which'  shall  not  tend  to  the  pnjudice  of 
:lie  defendant." 

Putting  these  provisions  together,  it  may  be 
said  that  the  substance  of  the  indictment  must 
still  be  the  same  as  at  common  law  ;  every  aver- 
■r.cnt  that  is  substantially  necessary  for  the  in- 
..rmation  of  the  defendant!  so  tlmt  l.e  may  know 
the  particularcircuinstanccsof  the  charge  alleged 
:ii;ain8t  him,  and  how  to  defend  himself,  is  btill 
eqnired. 

It  has  always  been  held  that  the  j.ai  t  cf  the 
>odv  upon  which  the  wound  was  made  must  be 
stated,  when  the  death  is  produced  by  striking, 
.^booting,  or  thrusting.  It  will  be  suHicienI  to  say 
11  the  fiivf  fnrf  of  the  body,  which  will  be  held  to 
:i.ean  the  trunk  of  the  body,  between  the  net  k  and 
thighs.  Ch.  Cr.  I...  Ttj'  -f. ;  Haw.,  book  ■•,  C.  S-,, 
Sec.  fii.  The  length  and  depth  of  the  wound 
iiust  be  stated,  except  where  it  appears  that  it 
i-.mtributed  to  the  party's  death,  or  whin  the 
■  ound  penetrates  througiitbe  body.  It  must  also 
alleged  that  the  wound  was  'inorUil,  and  that 
iie  [lartv  died  of  the  wound.  (;h.  Cr.  L.,  735-6, 
and  authorities  there  cited.    <1  Cal.  Ilcji.,  tii'V. 

For  these  reasons  the  judgment  must  be  re- 
versed and  the  cause  remanded  for  further  pro- 
ceedings. BitKNiii  r,  J. 
I  concur:                               Tkrev,  C.  J. 
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the  wharf  of  defendants,  who  were  ferr»  i;,i  ii 
Benicia.    After  the  close  of  tbe  evidence  lor  j  l  i,: 
tiff,  the  Court  permitted  the  complaint  i 
amended,  bv  inserting  the  name  of  llenslev  :i-  ■ 
plaintiff.    .ludgment  was  rendered  fur  ]ilaui;i!: 
and  defendants  appeal. 

The  nppeliuuts  assign,  as  error:  1st.  I'ennittiD 
a  witness  fur  the  plaintiff  to  testify'  a.s  to  his  esti 
mate  of  the  damage  dune  to  the  cattle.  °.'d.  Tb 
admission  of  the  ordinances  of  the  city  of  Kenieit 
and  the  record  of  the  defendants"  ferry  lueos 
from  Contra  Costa  county.  <^d.  The  refusal  V 
nonsuit  plaintiffs. 

We  do  not  llunk  any  of  the  points  w 

The  witness,  llenslev,  testified  that 
was  that  of  a  stock  raiser  ;  and,  thei 
capable  of  forming  an  accurate  judgnu 
actual  iiiiurv  sustained  by  the  stock,  uud  i . 
sefjuent  depreciation  in  their  value. 

As  to  the  second  )ioint,  if  we  admit  that 
not  shown  that  the  city  of  Uenicia,  or  the 
visors  of  Contra  Costaiiad  power  to  grant 
license,  or  that  defendant  had  ever  applie4 
received  a  ferry  license,  we  cannot  see  how  tbi 
fendants  were  injured  by  the  admission  of  the 
deuce. 

It  was  proven  that  defendants  held  them 
out  as  puolic  ferrymen,  and  were  accustomed' 
convey  persons  and  property  across  theStru'-  fo 
hire;  and,  so  far  as  the  rights  of  jilaintil' 
concerned,  it  was  ininiaterial  whether  or  n 
were  duly  authorized  to  run  such  ferry.  I 
were  assuming  to  act  a.s  ferrymen,  without  i 
they  could  not  take  advantage  of  their  own 
to  avoid  the  responsibility  wliich  attached  ' 
calling. 

The  motion  for  nonsuit  was  based  upon 
ance  between  the  allegations  of  the  complaint, 
the  evidence  as  tu  the  ownership  of  the  ca 
We  think  the  variance  was  not  fatal.   The  c 
plaint  cliar;;t(l  that  I'olk  »yas  the  owner  of 
cattle,  whilst  the  evidence  showed  that  they  w 
owned  jointly  by  I'olk  and  Uensley.   I'olk  was 
the  actual  possesion  of  the  cattle  at  tbe  time  of 
injury,  and  was  entitled  to  maintain  an  actiou 
any  injury  to  them  while  in  his  possession. 

It  is  always  in  the  power  of  the  Court  to  at 
an  amendment  to  a  complaint,  so  it  does  not  a' 
the  substantial  rights  of  the  parties  ;  and,  exc 
there  is  evidence  of  a  gross  abuse  of  discretion 
the  exercise  of  this  power,  it  is  no  ground  for 
reversal  of  the  judgment. 

If  dcfendauts  were  surprised  by  the  amendm 
and  found  it  iieceasary  to  adopt  a  dilfereut  line 
defense,  in  con:-i''|uence  of  it,  they  would  have 
entitled  to  a  continuance  in  order  to  prepare  for 
their  defense.    l!ut  it  does  not  appear  that  the 
merits  of  the  ease,  or  the  liability  of  the  de- 
fendants, were  at  all  changed  by  the  amendment. 

.ludgment  allirmed.  with  ten  per  cent,  damage! 
and  costs.  Tcaitr,  C.  .1. 

I  concur:  IJi  bsktt,  .1. 


I'olL  d-  llmlty  vs.  CoMn  d-  .S'cnjn.— This  action 
Mas  commenced  by  Polk,  as  plaintiff,  against  the 
defendants,  to  recover  damages  for  injuries  to 
•laiiitiff's  cattle,  occasioned  by  the  breaking  of 


The  /'<«/''<  vs.  J'inntliii  Vos. — Judgment  re- 
versed, and  cause  remanded,  on  autliority  of 
People  r*.  WalliKi  ,  and  I'ei.ple  tt.  Lloyd,  deciilfl 
at  present  ft  •  TKitiy,  C  .' 

I  concur  :  lii  i:XKTT,  . 

S\'uland  tl  ui.  vs.  Vuurjhn  tl  al. — Writ  of  emir 
dismissed,  on  tbe  authority  of  Ilai^t  it.  (>»>'. 
decided  at  the  October  term,  IS,". 

TiKET,  C.  .i 

I  concur:  Bi  r.neit. 
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I'mpk  73.  \V<illace.—  i'\\e  indictment  m  tins  case  |  injured  by  a  failure  to  record  in  the  proper  office 
ICS  not  contnijn  a  statement  of  the  facts  consti-  j  wFien  he  knew  the  fact  without  the  record  ' 
iting  the  oHcnf-e  charged  against  the  defendant ;  Judgment  reversed  and  cause  remanded  for 
id  therefore  no  conviction  could  properly  be  liad  further  proceedinj^s.  Ulrxett  J 

rider  it.    In  the  I'eople  v.a.  .\rro, C'al., '.'i;7,  we      I  concur:    .  Terry  C  J 

L'ld  that  the  rule  of  the  common  law,  recjuiring  a    ' 

atement  of  the  act.-)  con.stitulinj;  the  ollense  A.  J!.  Minor  vs.  Tk.:  Citij  of  San  Francisco  — 
largcd  to  be  set  out  in  the  indictment,  was  not  The  questions  raised  in  this  case  are,  in  all  essen- 
langed  by  our  statute,  ui  the  necessity  of  such  tial  particulars,  the  same  as  those  decided  in  il>c 
atement  was  directly  recognized  by  the  l:;7tli  '  case  of  Wood  vs.  The  City,  4  Cal.  Rep.,  luo.  The 
otion  of  the  Act.  learned  counsel  for  plaintifl  has  soucht  to  show 

Kvery  olfcnso  consists  of  certain  facts  and  cir-  a  dilference  in  the  two  cases;  but  has  failed  in 
tmatances  ;  and  the  (general  rule  is,  that  all  the  our  judgment,  to  make  it  out.  The  reasons  gi'veii 
ct8  and  circumstances  contained  in  the  definition  and  the  views  expressed  in  the  opinion  of  the 
'  the  ofl'cnsc,  whether  by  a  rub'  of  the  common  Court  in  that  case  are  entirely  applicable  to  the 
•"  or  by  statute,  must  be  stated  in  the  indictment,   facts  of  this  case. 


The  judgment  is  therefore  affirmed. 

Jtl'RXETT,  J. 

I  concur:  Terry,  C.  J. 


Whart.,  Cr.  I'ka  and  I'rac,  panes  f*.')  and  sii 
nd  in  indictments  lor  murder,  a  statement  of  the 
Minuer  of  the  death,  and  the  means  by  which  it 

as  effected,  is  indispensable.    1  Uussell,  ."p'lo ;  •.;   

I  lale,  r.  C,  ISii.  It  is  also  necessary  to  state  the  I 
I  ine  and  place,  as  well  o'f  the  inliiction  of  the  |  Thoinn.i  ./.  Iluijics  vs.  Williatii  .Unis. — An 
I  ound  as  of  the  death  ol  the  party,  in  order  to  fix  opinion  was  rendered  in  this  case  at  the  July 
I  le  venue,  and  Unit  it  may  appear  of  record  that  '  term,  and  a  reiirgninent  had  at  the  October 

■  le  deceased  died  within  a  year  and  a  day  from  term  following.  The  facts  necessary  to  explain 
B>c  infliction  of  the  injury.    1  Russell,  '>i]:',.  '  the  decision  we  now   give  were  substantially 

^  The  reasons  for  these  requirements  are:  First,  ;  these  : 

hat  the  defendant  may  bo  fully  apprised  of  the  I  1.  (ieorge  Harlan  resided  and  died  in  Santa  Clara 
harges  against  him,  so  that  he  may  be  prepared  ^  county,  in  July,  l'i.">i',  seized  of  the  premises  in 
3r  his  dolense  ;  second,  that  the  record  may  be  a  controversy  ;  and  administration  was  duly  granted 
arto  a  tiiture  prosecution  for  the  same  offense  ;  to  Ilcnry  C.  Smith  by  the  I'robate  Court  of  that 
nd  third,  that  it  should  appear  from  the  facts  county,  in  August, 

atent  on  the  record  that  a  distinct,  legally  defined      -.  On  the  li'.ith  N'ovember,  IS.)-;,  Smith  was  cited 


pime  has  been  commit  led,  in  order  that  the  Court  to  anpear  and  show  cause  why  an  attachment 
liay  be  justified  in  awarding  judgment  according  should  not  issue  against  him,  for  failinir  to  tile  his 
|)  law.   The  defects  in  the  indictment  are  not  ,  account  lor  tinal  settlement. 


ijred  by  verdict,  but  maybe  taken  advantage  of  3.  On  the  31st  December,  1S.53,  Smith  filed  a 

ly  motion  in  arrest  of  judgment.  paper,  which  is  in  these  words  :  "  Ilenry  Smith, 

It  follows  that  the  ('ourt  erred  in  refusing  to  administrator  of  the  estate  of  George  Harlan,  de- 

rrest  the  judgment  on  defendant's  motion.  ceased,  hereby  resigns  his  appointment  as  such 

The  juclgment  is  reversed,  and  the  cause  re-  administrator,  and  asks  that  this,  his  resignation, 

landed,  with  directions  that  the  indictment  be  set  ,  be  receivetl,  and  he  be  discharged  therefrom." 

side  and  the  case  submitted  for  the  action  of  -t.  On  the  same  day,  the  Court  made  an  order. 


nother  Grand  Jury. 
I  concur: 


Tkiiuv,  V.  J. 

liniXETT,  J. 


Waifoii  vs.  Ihl/vi/. — This  was  an  action  of  eject- 
lent.  The  plaintiff  claimed  under  the  location  of 
chpol  land  warrants,  and  the  defendant  under  the 
revisions  of  the  Act  of  April  'Jtith,  ls.')2,  pre- 
cribing  the  mode  ot  maintaining  and  defending 
ossessory  actions  on  public  lands  in  this  State, 
n  the  Court  below  the  defendant  had  judgment 
nd  the  plaintiff  appealed. 

There  is  oulv  one  point  in  the  case  which  it  is 
licessary  to  decide. 
The  entry  was  made  and  recorded  in  the  ollice 
f  the  County  Recorder,  and  not  in  the  County 
Merk's  olUee,  as  required  by  the  fourth  section  of 
he  Act;  Wood's  I).,  Hut  there  was  proof 
;iveu  upon  the  trial  tending  to  show  that  the  de- 
endant  had  actual  notice  of  the  location.  The 
ourt  below  instructed  the  jury,  substantially,  that 
he  record  was  required  and  without  it  the  loca- 
on  was  void. 

We  think  this  was  error.  The  object  of  the 
ecord  was  solely  to  impart  notice  to  subsequent 
ocators  and  settlers ;  and  when  that  object  was 
ttaiued,  the  purpose  of  the  record  was  aocom- 
lished.  This  jirovision  is  like  the  provision  of 
he  Act  concerning  conveyances,  which  requires 
ho  record  of  certain  instruments. 


A  party  can- 

lot  forfeit  his  rights  bv  a  mistake  that  injures  no  ... 
ne.   The  defendant  cannot  complain  that  he  was  whether  the  resignation  of  Smith  was  accepted  by 


reciting  that  Smith  had  filed  his  resignation  ;  that, 
therefore,  he  turn  over  to  the  Public  Adminis- 
trator all  the  effects  of  said  estate,  for  purposes  of 
general  administration;  that  he  settle  with  the 
Public  Administrator  by  the  first  day  of  the  next 
Term  ;  and  that,  when  such  settlement  should  be 
fully  made,  Smith  and  his  sureties  be  released 
from  any  lurlhor  liability. 

5.  From  the  2-ith  of  "January,  lSo4,  up  to  23d 
Jlay,  1S54,  various  orders  were  made  by  the  Court, 
in  reference  to  the  report  and  final  account  of 
Smith,  showing  a  large  balance  in  his  hands  unac- 
counted for. 

•  On  the  ISIh  of  Mar,  1855,  Benjamin  Aspin- 
wall  filed  a  petition  praying  the  appointment  ol 
himself  as  administrator,  stating  that  he  was  a 
creditor,  and  that  Smith  and  his  sureties  were  in- 
solvent. 

7.  The  Court  appointed  Aspinwall  administra- 
tor  "ilehonirs  nou"  of  the  estate,  Juno  15,  1S55. 

i^.  Such  proceedings  were  afterwards  had,  that 
the  premises  in  coutroversy  were  sold  by  order  of 
the  Court,  and  the  plaintiff  became  the  purchaser. 

'.I.  The  defendant  claims,  and  has  possession  of 
the  property,  umler  conveyances  from  the  heirs  ot 
Harlow. 

10.  This  suit  was  brought  to  recover  possession 
of  the  property.    The  defendant  had  judgment  in 
the  Court  below,  and  the  plaintifl'  appealed. 
The  first  question  presented  by  the  record  is. 
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the  Probate  Court.  There  is  no  order  stating  ex- 
pressly that  the  resignation  was  accepted. 

In  I'Wilhams  on  K.\ecutors,  14",  it  is  said  : — 

"  Some  authorities  maintain  that,  if  the  Ordinary 
commit  administration  to  the  wrong  party,  and 
then  commit  it  to  the  right,  the  second  };ranl  is  a 
repeal  of  the  first,  without  any  sentence  of  revoca- 
tion ;  but  in  other  cases  it  has  been  held,  that  the 
first  is  not  avoided,  except  by  judicial  sentence;" 
"and  in  all  cases  where  the  first  administration  is 
repealed,  the  second  .stands  good,  though  granted 
after  the  first,  and  before  the  repeal  of  it." 

In  the  case  of  Bowerbank  vs.  Morris,  Wallace's, 
C.  C.  R.,  12".,  it  was  held  by  the  Circuit  Court  of 
the  United  States  for  the  third  Circuit,  that  "a 
removal  from  office  may  be  either  express,  that  is, 
by  a  notification  of  the  I'resident  of  the  United 
States  that  an  officer  is  removed;  or  implied,  by 
the  appointment  of  another  person  to  the  same 
office.''  So  in  the  case  of  McLaurin  vs.  Thomp- 
son, Dudley's  Kep.,  38G,  it  was  decided  by  the 
Court  of  Appeals,  of  South  Carolina,  that  the 
second  grant  of  administration  is  equivalent  to  a 
judgmcut  of  revocation. 

Ave  think  there  can  be  no  doubt  as  to  the  fact 
that  the  resignation  of  Smith  was  accepted  by  the 
J'robate  Court.  The  subsequent  appointment  of 
Aspinwall  was  evidence  of  this,  taken  in  connec- 
tion with  the  order  made  on  the  :;lst  December, 
18.")3.  Although  these  are  Courts  of  limited  and 
special  jurisdiction,  still  no  great  strictness 
should  be  required  as  to  the  manner  of  stating 
facts  in  their  records.  So  the  facts  are  stated,  it 
is  sufficient,  although  not  stated  in  the  most  di- 
rect and  certain  form. 

The  second  question  is,  whether  the  Court  had 
the  right  to  accept  the  resignation  of  Smith  before 
he  had  settled  his  accounts. 

In  reference  to  this  point,  we  adhere  to  our 
former  opinion.  We  see  no  reason  for  changing 
the  views  we  then  expressed. 

But  the  third  question,  and  the  main  point  in 
the  case,  is,  whether  this  error  of  the  Court  was 
void,  or  merelv  voidable. 

In  the  case"  of  IJeckett  vs.  Selover,  January 
term,  1>>.'>7,  we  held  that  there  were  two  jurisdic- 
tional facts  that  must  exist,  to  support  administra- 
tion, in  every  case.  1.  The  death  of  the  parly. 
His  residence  within  the  county  at  the  time  of  his 
death.  "  These  two  facts  must  be  alleged  in  the 
petitiou,  and  tliey  must  be  true  in  point  of  fact." 

The  decision  of  an  inferior  Court,  upon  the  (jues- 
tion  of  its  own  jurisdiction,  cannot  be  conclusiye 
upon  any  one  not  before  it,  and  then  only  in 
reference  to  jurisdiction  of  the  person,  which 
may  always  be  waived,  liut  when  the  Court  has 
once  acquired  jurisdiction,  "  every  movement  of 
the  Court  is  necessarily  the  e.xercise  of  jurisdic- 
tion." II  the  jurisdiction  acquired  be  of  the  sub- 
ject matter,  then  all  subsc<iiient  proceedings  in 
"reference  to  the  subject  matter  must  be  nothing 
but  the  exercise  of  jurisdiction  over  that  subject 
matter;  so.  if  the  Court  once  acquire  jurisdiction 
of  the  person,  any  other  movement  alJecting  the 
person  must  be  the  exercise  of  jurisdiction  as  to 
that  person ;  and  when  jurisdiction  is  once  8C- 
quirea,  of  both  the  subject  matter  and  the  per.vou, 
then  anv  subsequent  movement  of  the  Court  must 
be  the  exercise  of  jurisdiction  as  to  both. 

In  this  case  the  I'robate  Court  had  jurisdiction 
of  the  subject  matter  and  of  the  person.  Admin- 
istration had  been  regularly  and  properly  granted 
t)  Smith,  and  he  was  under  the  control  of  the 
Court,  which  ha'l  power  to  receive  his  resigna- 


tion, suspend  his  powers,  or  revoke  his  letten.^ 
Sections  2S1,  2bG.   The  Court  having  juiisdicli 
to  receive  the  resignation  of  Smith,  the 
ancc  of  his  resignation  must  be  nothing  mi 
than  the  exercise  of  this  jurisdiction.    Uad  I 
Court  possessed  no  power  over  Smith  at  all, 
consequently,  no  right  to  receive  his  resigni 
under  any  circumstances,  then  the  act  of 
Court  would  have  been  void.   But  the  Court, 
iug  jurisdiction  of  the  subject  matter  of  the 
tate  and  of  the  person  o(  Smith,  must  j- 
whether  the  circumstances  of  his  case  were  sm 
to  entitle  him  to  the  privilege  of  resignation; 
if  the  Court  erred  in  thib  judgment,  it  was  a 
error  committed  in  the  exercise  of  jurisdicti: 

The  fact  of  the  death  of  the  intestate,  and  of 
residence  within  the  county,  are  foundation  fi 
upon  which  all  the  subsequent  proceedings  of 
Court  must  rest.  Unless  these  facts  exist, 
Court  cannot  make  a  single  binding  order  in  rel 
ence  to  the  subject  matter  or  the  person.  Wv 
when  those  facts  exist',  every  subsequent  nmn- 
inent  of  the  Courtis  the  cxeicise  of  jurisdi.  uou 
over  the  subject  matter  and  over  all  person- 
have  been  brought  properly  before  it.  Whi  n  i; 
ties  interested,  a.s,  for  example,  the  heirs  in  nlw- 
ence  to  a  sale  of  real  estate,  have  not  been  brou^ 
before  the  Court,  they  may.  in  proper  cases,  lill 
bv  the  proper  proceeding,  set  aside  such  action  •! 
the  Court. 

But  in  this  case.  Smith  was  properly  befnv  the 
Court,  and  the  right  of  the  Court  to'  rect 
resignation,   under   proper  circumstance- 
clear;  and  the  acceptance  of  his  resignati* 
only  the  erroneous  exercise  of  jurisdiction,  ifiu 
Court  has  power  to  remove  an  administratoi  for 
certain  specified  causes.    Should  the  Court  re- 
move him  without  sulficient  cau.se,  and  he  take  n«  | 
appeal,  could  third  parties  object  to  this  action  ofi 
the  Court  in  a  collateral  proceeding?   So  if  tl*; 
Court  suspend  an  administrator  without  snihcieni 
cause,  and  appoint  a  special  administrator  durinf' 
the  period  of  his  suspension,  could  this  action  m 
the  Court  be  called  in  question  coUateralli  ^ 
would  the  actsol  the  special  administrator  be  1 
We  apprehend  not. 

The  case  ui  Griffith  vs.  Frazier,  S  Cranch, 
where  an  e.nculor  had  qualified  but  aflcrwa- 
moved  from  the  Slate,  and  letters  of4admio 
lion  were  granted  by  the  Ordinary  to  anotln 
son.   This  grant  was  held  void",  because . 
appointment  of  an  executor  vests  the  whole  j  ci 
soiial  estate  in  the  person  so  appointed  ;  he  hold.-, 
as  trustee  for  the  purposes  of  the  will,  but  he  lo)ld> 
the  legal  title  in  all  the  chattels  of  the  test 
he  is,  for  tlie  purpose  of  administering  111' 
much  the  legal  proprietor  of  those  chattels  : 
the  testator  himself  while  alive.    This  is  , 
patible  with  any  power  in  the  Ordinary  to  ti 
these  chattels  to  any  other  person  by  the 
administration  on  them.     Ilis  grant  cm; 
nothing;  it  convevs  no  right;  it  is  a  void 
Marshall,  C.  .!.  " 

We  have  also  been  referred  by  the  learne  ' 
sel  of  defendant  to  the  case  of"Flinn  vs.  (' 
Denio,  S.'j. 

It  must  be  conceded  that  this  decision  is  »; 
authority  in  point.  But  it  does  not  seem  to  liavi 
been  well  considered,  or  rightly  decided.  Tin 
Surrogate  had  improperly  appointed  Lowry  in- 
stead of  Dugan,  the  broth'er  of  the  deceased  ;  and 
had  afterwards  accepted  of  Lownr's  resigoation 
without  sulficieut  reason.  The  Court  held  the 
appointment  ni  l.owry  a  mere  irregularity,  hut  the 
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nice  of  his  resignation  a  nullity.    Now  it 
:ir  that  the  Surrogate  had  jurisdiction  to 
i.-'ttcr8,  and  also  to  accept  the  resij;nation  of 
ministration;  and  why  his  appointment  with- 
iiise  should  be  merely  irregular,  and  the 
nice  (if  his  re.si>;nation  void,  it  is  difficult  to 
VI'.    The  Surrogate  had  cepial  jurisdiction  in 
ises,  and  his  act  in  both  would  seem  to  have 
■  nly  iiu  erroneous  exercise  of  jurisdiction, 
i  hink  the  decision  of  the  Court  below,  as  to 
ilicicncy  of  the  notice  of  the  ajiplicatiou  to 
real  estate,  was  correct,  and  that  the  sale 
t  void  for  want  of  notice, 
iis  unnecessary  to  decide  the  question,  as  to 
ler  the  want  of  sufficient  notice  of  an  appli- 
I  to  sell  real  estate  can  be  set  u|>  as  a  def  ense 
I  action  to  recover  the  possession  of  the 
Tty.   We  may  remark,  however,  as  a  matter 
inion,  that  a  direct  proceeding  to  set  aside 
lie  would  be  preferable.    Under  our  probate 
n,  "the  true  theory  is,  that  both  the  real  and 
nal  estate  of  the  intestate  vest  in  the  heir, 
;t  to  the  lien  of  the  administrator  for  the 
ent  of  debts  and  (he  expenses  of  administra- 
and  with  (lie  richt,  in  the  administrator,  of 
nt  possession,    lieckctt  v.  Sclover,  January, 

he  sale  be  void,  or  voidable,  (he  lien  of  the 
listrator  continues  ;  and  it  would  seem  equi- 
that  the  purchaser,  who  has  paid  the  debts 
!  estate,  should  have  a  lien  upon  the  estate 
is  purchase  money.  All  the  equities  of  all 
;s  could  be  settleil  in  a  distinct  proceeding, 
nd  vs.  Green  ct  al.,  H  Smedes  &  M.,  llir>. 
es,  it  may  be  matter  of  grave  doubt  whether 
:  of  real  estate  without  sullicicnt  notice  would 
lid,  or  merely  voidable.  The  sale  being  a 
cding  ill  rem,  there  may  not  be  any  sullicient 
n  for  holding  the  sale  void  by  reason  of  u  de- 
e  notice.  4  Phil.  Kv.,  p.  (;2,  note  '1'-'. 
■  the  reasons  stated,  the  judgment  of  the  Dis- 
Court  is  reversed,  and  that  Court  will  render 
neut  for  plaiiitifV  upon  facts  found. 

lil'liNKTT,  J. 

incur:  Tkhky,  C.  J. 


(People  vs.  lltnry  Y.  /wto/fc— The  defendant 
iricd  and  convicted,  before  u  Justice  of  the 
;,  for  malicious  miscliiof,  and  appealed  to  the 
I  of  Sessions  :  where,  upon  a  trial  ilc  noro,  he 
cquitted,  and  the  Court  adjudged  Peck,  the 
cutor,  to  pay  the  costs,  upon  the  ground  that 
irosecutiou  was  without  probable  cause.  A 
of  certiorari  was  issued  upou  the  jietition  of 
,  and  the  proceedings  brought  before  this 

e  right  of  appeal,  from  a  final  judgment,  in  a 
nal  case  tried  in  a  Justice's  Court,  to  the 
t  of  Sessions,  is  given  by  the  lirst  subdivision 
ctiou  -Isl  of  the  Act  regulatiug  criminal  prac- 

Wood's  Dig.,  r.u^. 
ere  are  two  questions  properly  arising  under 
provision;   1.  Is  it  constitutional  V   2.  If  so, 

the  trial  be  ih  uoro  iu  the  Court  of  Sessions  ? 
e  sixth  article  of  the  Constitution  of  this 

is  more  full  and  minute  in  its  provisions  in 
euce  to  the  powers  of  the  diflerent  Courts 

perhaps  any  corresponding  article  iu  the 
titution  of  any  other  State.  "  It  seems,"  as 
irked  bv  this  Court,  in  the  case  of  Zander  vs. 
J)  Cal.  'IJep.,  'jOl,  "  to  have  been  drawn  with 
t  care  and  skill,  and,  as  far  as  possible  in  an 
nic  law,  endeavored  to  establish  a  complete 
:ial  pysiem.    ,\nd  it  would  seem  to  be  eniially 


I  true  that  a  fair  and  just  construction  of  all  the 
j  sections  of  this  article,  when  taken  together, 
!  would  leave  all  its  provisions  entirely  consistent 
with  each  other,  and  perfectly  capable  of  harmofli- 
ous  and  practical  application. 

This  article  has  often  been  before  this  Court  for 
construction.     In  the  case  of  Caulfield  vs.  Ilud- 
]  son,    Cal.  U.,  "W,  it  was  decided  that  the  District 
j  Courts  could  possess  no  ri/'pillat<'.  jurisdiction. 
I  This  decision  was  again  ajijiroved  in  the  subse- 
i  quent  case  of  Ueed  vs.  McCormick,  4  Cal.,  342. 
I  In  the  first  part  of  the  sixth  section  the  phrase 
"original  jurisdiction"  is  used  when  referring  to 
j  jurisdiction  in  cases  in  law  and  equity ;  and,  al- 
!  though  the  word  "original"  is  dropped  in  thesuli- 
'  sequent  clause,  and  the  word  "jurisdiction"  stands 
I  alone,  it  still  means  original  jurisdiction  only. 
The  rule  of  construction  established  by  these  de- 
cisions is  this  :  that  when  certain  powers  are,  in 
\  fiiriii,  ajlirmaiirelij  bestowed  upon  certain  Courts, 
they  are  still  fnlii.'ivf,  \m\ess  there  be  some  ex- 
ception specified  in  the  Constitution  itself,  or  the 
jiowcr  to  prescribe  the  cases  to  which  the  jurisdic- 
tion should  extend  be  expressly  given  to  the  Leg- 
islature.   For  example  :  there  is  affirmatively  con- 
ferred upon  the  District  Courts  certain  original 
jurisdiction  in  civil  cases,  and  there  is  no  specified 
exceptions  stated,  and  no  power  expressly  given 
to  the  Legislature  either  to  limit  or  increase  this 
jurisdiction  ;  therefore  it  is,  as  to  the  class  of  cases 
I  enumerated,  crcl nnirf.     In  criminal  cases  the 
[jurisdiction  is  unlimited  and  without  s/xc/^Vrf  ex- 
j  ceptions  ;  but  the  Legislature  has  express  power 
I  to  prescribe  the  cases  to  which  the  jurisdiction 
I  shall  extend  ;  and,  therefore,  the  criminal  jurisdic- 
tion, as  to  such  cases,  is  not  made  exclusive  by 
'  the  Constitution. 

We  will  now  proceed  to  apply  this  rule  of  con- 
struction to  the  case  before  us. 

The  eighth  section  provides  that  Courts  of  Ses- 
sions shall  have  "  such  criminal  juri.sdiction  as 
the  Legislature  shall  prescribe."  Is  this  jurisdic- 
tion original  or  ajipellatc,  or  both  y  The  Consti- 
tution expressly  confers  vpi>illale  jurisdiction  on 
the  Supreme  and  County  Courts.  This  being 
true,  can  we  say  that  appellate  jurisdiction  was 
intended  to  be  conferred  upon  the  Courts  of  Ses- 
sions, when  there  is  no  express  provision  to  that 
efl'ect  ?  And  if  we  could  say  that  appellate  juris- 
diction is  conferred  upon  Courts  of  Sessions  in 
criminal  cases,  because  the  word  '■  jurisdiction  " 
is  general,  and  used  without  restriction,  could  we 
not  say,  with  equal  propriety,  that  appellate  juris- 
diction in  the  same  cases  is  conferred  upou  the 
District  Courts,  for  the  reason  that  the  same  word 
is  used  without  restriction  in  the  latter  portiou  of 
the  sixth  section  V 

It  would  seem  that  all  the  jurisdiction  that  could 
be  exercised  by  the  Courts  of  .Sessions  must  be 
original,  and  not  appellate. 

The  correctuess  of  this  view  is  further  shown 
from  other  provisions  of  the  sixth  article,  to  which 
we  will  now  refer. 

The  question  regards  criminal  jurisdiction;  and 
the  sixth  section  gives  the  Courts  unlimited  juris- 
diction of  this  kind,  iu  all  cases  "not  other- 
wi-ie  prorii!<  i//or."  There  is  here  no  exclusive  ju- 
risdiction given  the  District  Courts  iu  criminal 
cases.  The  eighth  article  confers  such  criminal 
jurisdiction  upon  the  Courts  of  Sessions  as  the 
"Lfilislaturi  shall  prescrihe."  Here  no  exclusive 
jurisdiction  is  given  by  the  Constitution.  So  far, 
the /iOi('(/- to  prescribe  the  jurisdiction  is  given  to 
the  Legislature;  but  the  Constitution  itself  does 
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not  confer  it  exclusicdj,  uitUer  upon  one  or  the 
other  of  these  Court-i  siusly,  or  upon  both,  in  dil- 
f^ent  specified  portion?.  We  then  come  to  the 
fourteenth  section,  which  relates  to  Jiustices  of  the 
Peace,  who  compose  a  partjof  the  juilicial  depart- 
ment by  the  provisions  of  the  first  section  of  the 
article;  and  the  power  is  given  the  I.egisjaturc  to 
"li.i:  hij  lawlluii- powers,  dulimanU  nKponnljilit/'-'  " 


this  right  would  have  been  expressly  given.  V 
was  it  expressly  given  as  to  the  County  Conilj,i 
not  so  givi-n  a.s  to  Courts  of  Sessions,  if  inteai 
to  be  given  in  both  cases  alike':'  If  there  wagi 
necessity  for  express  provision  as  to  one,  ti.erei 
the  same  necessity  also  as  to  the  other. 

There  was  ample  reason  for  confining  ti.o  ri| 
of  appeal  from  Justices'  Courts  to  the  Coqi 
Courts.  It  is  not,  in  the  nature  and  reason  of 
case,  proper  to  confer  appellate  jurisdiction  n] 
a  Court  having  jurisdiction  over  ' 


The  sixth  article,  in  previous  sections,  had  con- 
ferred certain  exclusive  powers  upon  otherCourts; 

and  the  Legislature  is  left,  by  the  fourteenth  sec-    ^  u      .  r» 

tion  to  confer  such  powers  upon  Justices  of  the  class  of  casesV    Our  Constitution  has  s.,iaiOtt 

Peace  as  were  not  exclusively  vested  in  other  avoided  this.   The  Supreme  Court  has  only  ap] 

Courts     -5  Cal.  Rep., 'JSii.    And,  as  no  exclusive  late  jurisdiction.   The  County  Court  has  i.oMi 

■tion  was  conferred,  cither  upon  I  nal  criminal  jurisdiction,  and  no  original  uirlM 


tion  in  civil  suits,  except  in  such 
the  Legislature  shall  prescribe,  anil  thc^  sMt 
cases  cannot  arise  in  Justices'  Courts.  .'>  (  al.Bl 
4".  There  are  but  two  appellate  tribunals  w 
the  Constitution  :  theCountyand  .Suprunn  Cot' 
and  neither  of  thesr  Courts  has  the  riglit  to  ^ 


criminal  jurisdiction  .  . 

the  District  Court  or  upon  Courts  of  Sessions,  it  is 
competent  for  the  Legislature  to  confer  such  por- 
tion of  it  upon  Justices  of  the  Peace  as  shall  be 
considered  proper. 

If  these    views    be  correct,  those  portions 
of  the  Act  of  the  Legislature  conferrin;'  crim-  , 
inal  jurisdiction  upon  Justices'  Courts  are  in  strict  i  original  jurisdiction  of  any  case  they  can  licar 
conformity  with  the  Constitution.   This  being  con- j  appeal.  ..... 

ceded  has  the  Constitution  vested  the  power  to      It  may  be  objected  to  this  view  that  the 
hear  appeals  from  these  Courts  exchulahj  in  the  expressly  given  the  Legislature,  by  the  nm 
County  Courts?  fourteenth  sections  to  determine  in  what 

]Jv  the  provisions  of  the  ninth  section,  "the  I  appeals  may  be  made  from  Justices  Courts 
County  Courts  shall  have  such  jurisdiction,  iu  '  County  Courts;  and  this  power  necessarily  ir 
cases  arising  in  Justices'  Court.s  as  the  Legisia-    the  right  to  permit  appeals  to  the  Courts 
ture  may  prescribe;"  and,  by  the  fourteenth  sec-  ;  sions.    Uut  such  is  not  the  logical  result.] 
tion,  the"Legislature  shall  "also  determine  in  what  !  Constitution  had  another  object  in  view, 
cases  appeals  may  be  made  from  Justices'  Courts  ,    The  right  of  appeal  is  affirmatively  given  in* 
to  the  County  Courts.  "  tain  cases  by  the  fourth  section,  and  tins  l| 

It  may  be  safely  assumed  that  the  Legislature  cannot  be  taken  away  by  Act  of  the  Legisw 
has  the'right,  under  the  provisions  of  these  two  I  jjui  in  reference  to  other'cases,  when  the  riH 
sections,  to  permit  appeals  to  the  County  Courts  (  appeal  does  not  exist  under  the  ConstilutiotiH 
in  all  cases  arising  in  Justices' Courts,  whether  ;  discretionary  with  the  Legislature.    In  all » 
i-icll  or  criminal.  "The  power  of  the  Legislature  j  cases  the  Legislature  may  make  the  decision  of 
"to  determine  in  what  cases  appeals  may  be  made  i  tribunal  which  has  oriqiual  jurisdiction  oi 
from  Justices'  Courts  to  the  County  Court"  is  ex-  -  case.Jina/.    The  Legislature,  therefore,  can  de 
pressly  conferred  by  the  Constitution  ;  but  there  mine  in  "  tc/i'tl  casti'  appeals  may  be  made  fi 
is  no  such  power  expressly  conferred  in  reference  Justices'  Courts.    It  would  be  competent  for  I 
to  appeals  from  Justices'" Courts  to  the  Courts  of  body  to  restrict  this  right  to  cases  involving 
Sessions.  And  if  no  such  power  be  expressly  given  j  less  than  a  specilied  sum.   This  is  the  discrc^ 
to  the  Legislature,  can  it  be  inferred,  consistently  allowed  by  the  ninth  and  fourteenth  sectiOB 
with  the  rule  of  construction  established  by  this  the  Legislature.  ji 
Court,  and  the  consistent  intent  of  tlie  sixth  ar-  j    Under  the  view  we  have  taken  of  the  lii  stqi|J 
ticle  ?  I  *'on.  it  i-^  iinnpcpssftrv  to  examine  the  ser  r;fl. 

The  appell.ite  power  of  the  County  Court  is 
ample  for  all  purposes,  in  all  cases  arising  iu  Jus- 
tices' Courts.  A\  hv,  then,  should  the  same  power 
be  conferred  upon  Courts  of  Sessions  ?  Why  should 
appeals  be  taken  from  the  same  Court  of  original 
juri.sdiction  to  two  diflerent  appellate  tribunals  ? 
Why  should  the  same  inferior  be  compelled  to 
obey  two  ditt'erent  superiors?  Is  it  not  tlie  more 
plain,  simple,  auil  consistent  rule,  that  the  same 
appellate  tribunal  should  try  all  appeals  from  the 
same  inferior  Courts  ? 

The  Constitution  gives  the  Legislature  the  right 
to  apportion  the  original  criminal  jurisdiction 
among  certain  Courts  mentioned.  This  being  so, 
can  the  Legislature  confer  original  criminal  juris- 
diction upon  the  County  Courts?  This  power  is 
affirmatively  given,  and  it  is  exclusively  confined 


Under  the  view  we  have  taken  of  the  tii  - 
tion,  it  is  unnecessary  to  examine  the  s. 

The  judgment  of  the  Court  of  Session 
neons,  and  that  Court  will  dismiss  the  ; 

Bi  . 
Kl: 


I  concur : 


Did-i 


and  othirs  vs.  ilai'nire 


This  case  was  lately  decided,  aud  upon  .i  i  tu 

for  a  re-lioaring  we  are  asked  to  review  t  i.  do 
ion. 

The  first  section  of  the  statute  of  il  -  M 

Wood's  Digest,  407,  prohibits— 1  St.  An  n 

entry  into  lands,  tenements,  or  otiitr  j  't 

and -J.  A  /bi-ciWc  entry  when  the  rigli'  ei 

exists.    "The  same  section  then  provide  :  r> 
ence  to  i'c'/s  these  c;ises,  that  "if  any  , 
the  contrary,  and  be  thereof  duly  con 


■eJ 

to  the  Courts  mentioned,  namely  :  the  District  ,  shall  bo  punished  by  line."  The  second  and  tl 
Courts.Courts  of  Sessions  and  Justices  of  the  Peace.  .  sections  also  clearly  recognize  the  distinction 
So  the  power  to  determine  in  what  cases  appeals  twcen  a  forcible  and  an  unlawful  <;i/ry. 
may  be  made  from  Justices'  Courts  is  atlirnutively  '  The  phrase,  "other  possessions, '  quanhes^ 
given,  and  must  be  exclusively  conlineil  to  the  preceding  words,  "lands  and  tenements. 
Court  mentioned,  namely:  the  County  Court.  II  possession  must,  therefore,  be  w^wt, /'t'i';"'^'<i' 
the  Constitution  intended  to  confer  upon  the  Leg-  (xd't-urf,  aud  not  merely  such  possession  • 
islaturc  the  power  to  provide  for  appeals  from  '  deemed  in  law  to  follow  the  legal  title.  House 
Justices'  Courts  to  the  Co'.ut?  of  Sessions,  then    Kei.ser,  October  Term,  l?o7. 
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■IikI  and  lliird  sections,  the  tnlrij  may  be  simply 
'wfnl,  and  not  forcible.    What,  then,  is  an  un- 
ul  entry  'i    It  is  a  peaceable  entry,  by  fraud,  or 
out  color  of  title.    It  is  not  every  peaceable 
y,  when  tho  right  of  entry  does  not,  in  fact, 
t,  that  constitutes  an  unlawful  entry,  within 
neaning  of  the  statute.   There  must  be  some 
edient  of  fraud  or  wilful  wrong  on  the  part  of 
larty  makini;  the  entry.    H  we  say  that  every 
i  is  unlawful,  when  the  party  enterinn  has  not 
trict  legal  right  to  do  so,  then  we  convert  into 
lal  oll'ense  an  act  that  may  be  done  in  good 
,  and  upon  reasonable  grounds  of  belief.  A 
»•  may  peaceably  enter  into  the  possession  of 
lises  to  which  he  has  a  good  jiriiiia/dcio  right 
try,  and  honestly  believes  himself  eutilledso 
teV.    Vet  if  such  nn  entry  were  deemed  uu- 
.il,  as  judged  by  our  statute,  tho  (luestion, 
her  u  party  was  guilty  of  a  penul  olleu.se,  would 
nd,  not  upon  the  iukidion,  but  solely  upon  the 
late  (juostion  of  .strict  title, 
tho  lirst,  second,  and  third  sections  be  con- 
d  by  themselve.s,  and  without  reference  to 
•sections  and  the  general  spirit  and  puri)Ose 
le  Act,  then  it  would  follow  that  the  action 
n  unlawful  entry  could  be  maintained  without 
allegation  or  proof  of  any  force  whatever, 
to  ascertain  the  true  intent  and  meaning  of 
legislature,  wo  must  look  to  the  whole  statute, 
1  and  construed  as  an  entirety, 
the  ninth  .section  it  is  provided,  that "  on 
rial  the  complainant  shall  only  be  required 
ow,  in  addition  to  the  forcible  entry  or  de- 
r  complained  of,  that  he  was  peaceably  in 
il  possession  at  the  time  of  a  forcible  [or  un- 
al|  entry,  or  was  entitled  to  the  possession  of 
iremists  at  the  time  of  a  forcible  holding 

is  provision  embraces  all  the  cases  intended 
le  statute;  and  the  words  "or  unlawful," 
1  are  inserted  in  brackets,  were  no  doubt 
entally  omitted  in  drawing  the  bill.  The 
of  a  "foixihle  ditainei-"  is  clearly  distin- 
ed  from  Ihe  case  of  a  "forcilile  holJiuii  ova:" 
;tiug  these  different  provisions  together,  and 
ng  to  the  sj)irit  and  scojie  of  the  Act,  the 
1  may  be  maintained  in  (be  following  cases: 
When  the  eiitrv  is  forcibl 


IS  clear  that,  under  the  provisions  of  tbe  first,  I  possession,  accompanied  with  an  oiler  to  take 
1     .1  .1  .....  ..  -  ,  ■   ;  peaceable  possession,  by  the  claimant,  would  put 

the  jiarty  making  the  unlawful  entry  at  once  in 
the  wrong,  if  he  refused  peaceably  to  yield  up  the 
possession.  There  should  be  something  to  show 
that  the  claimant  cannot  obtain  peaceable  and 
ea.sy  redress  by  bis  own  act,  in  such  a  case,  before 
he  can  resort  to  f  his  severe  remedy.  A  party  may, 
in  some  instances,  enter  into  premises  without 
color  of  title,  and  with  no  design  to  occupy  ad- 
versely, and  be  willing  to  give  up  the  possession 
when  demanded.  If  the  party  making  an  unlaw- 
ful entry  will  peaceably  quit  the  premises  when 
demanded,  he  will  be  only  responsible  for  a  tres- 
pass, and  not  for  a  forcible  detainer. 

There  is,  in  the  complaint  m  this  case,  no  allega- 
tion of  a  forcible  entry,  or  of  a  forcible  detainer. 
The  plaiutiUs  allege  in  the  beginning  of  the  com- 
plaint that  they  are  •'  the  legal  owners  and  in  the 
actual  possession  of"  the  claim  described.  lu  a 
subseciuent  portion  of  the  complaint,  they  allege 
that  "  they  have  legally  held  ami  occupied  said 
mining  quartz  claim  uninterruptedly  from  the  sec- 
ond day  of  October,  A.  U.  Is.lu,  down  to  the  pres- 
ent time,  with  the  exception  of  the  wrongful  acts 
of  the  defendants  hereinafter  set  forth."  They 
then  allege  an  unlawful  entry  and  detainer.  The 
allegations  of  the  complaint  must  be  construed 
most  strongly  against  the  pleader;  and,  as  he  al- 
leges in  one  place  that  he  is  in  the  actual  posses- 
sion of  the  premises,  and  in  another,  that  he  is  not, 
the  complaint  shows  no  cause  of  action,  even  if 
we  concede  that  an  action  lor  a  merely  unlawful 
entry  and  detainer,  without  any  allegation  or  proof 
of  a  forcible  detainer,  could  be  supported. 

In  these  actions,  when  the  title  becomes  in- 
volved, either  by  tho  showing  of  the  plaintiff  or 
by  the  written  and  verified  answer  of  tlie  defend- 
ant, the  Justice  must  certify  the  jiroceedings  to 
the  District  Court.  Code,  sections  .l,  .'i71, 'jSI.  When 
the  District  Court  obtains  jurisdiction  of  the  case, 
what  relief  will  that  Court  administer V  Will  it 
depend  upon  the  unriLi  of  the  case  as  kIioicu  upon, 
the  trials  Suppose  the  defendant,  by  his  answer, 
falsely  sets  up  title.  Can  he,  by  his  own  wrong, 
avoid  the  penalties  imposed  by  Ihe  Act  ?  These 
are  important  questions,  which  do  notarise  in  this 
case,  and  about  which  we  express  no  opinion. 


The  construction  that  we  have  given  the  Act 
When  the  entry  is  simply  unlawful  and  the  i  would  seem  to  be  supported,  not  only  by  the  tan- 
ner forcible.  |  guage,  the  context,  and  the  nature  of  the  remedy 
When  the  entry  was  lawful  and  the  holding  !  provided,  but  also  by  the  history  of  the  action  as 


forcible. 

e  thirteenth  section  declares  what  shall  cou- 
le  a  forcible  holding  over, 
to  what  shall  constitute  a  forcible  detainer, 
.y  be  dillicult  to  dcllne  in  language  so  exact 
^ertain  as  to  exclude  all  room  for  reasonable 
The  circumstances  ot  diUerent  cases  are 
arious  as  to  make  this  impossible.  Hut  it 
be  stated  in  general  terms  that  there  must  be 


originally  adopted  iu  England. 

At  common  law,  a  man  disseized  of  his  lands 
might  lawfully  regain  the  possession  thereof  by 
force.    In  doing  tliis,  he  might  be  guilty  of  a 
breach  of  the  peace,  and  berespousible'criminallv; 
but  the  party  turned  out  by  force  had  no  remedy 
to  regain  possession.    "  Hut  this  indulgence  of 
the  common  law,"  says  Hawkins,  "  having  been 
.   .     found  by  experience  to  be  very  prejudicial  to  tin- 
thing  of  personal  violence,  cither  threatened  public  peace,  by  giving  «n  opportunity  to  power- 
tual.    If,  when  the  possession  of  the  premi-  lul  men,  uuder"the  prelense  of  feigned  titles,  forci- 
deniauded  by  the  i>arty,  he,  by  word  or  act,  I  biy  to  eject  their  weaker  neighbors,  and  also  by 
or  gesture,  gives  reasonable  ground  to  ap-  force  to  retain  their  wrongful  possessions,  it  was 
nd  the  use  of  force  to  prevent  the  rightful  |  thought  necessary,  by  many  severe   laws,  to 
ant  froni  obtaining  peaceable  possession,  this  ]  restrain  all  persons  from  the  use  of  such  violent 

'  methods  of  doing  themselves  justice."    2  I'leas  of 
the  Cr.,  chap.  i;  t,  p.  '.^',1. 

The  first  Act  of  Parliament  was  that  of  id  Kd.  i), 
which  did  not  restore  the  party  injured  to  his 
possession.    The  next  was  that  of  j>  Kich.  2,  C.  7, 
be  forcible  or  not,  in  a  shape  susceptible  of!  Sec.  (i,  which  provides  that  "  none  from  henceforth 
proof.    A  clear  and  distinct  demand  of  the  i  make  any  entry  into  any  lands  and  tenements  but 


d  bo  sullicient.  It  "is  not  necessary  for  the 
ant  to  wait  until  actual  violence  is  resorted  to. 
ould  seem  that,  in  most  cases,  it  would  be 
flicult  matter  before  the  i:onimencement  of 
uit  to  put  the  question,  as  to  whether  the  de- 
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in  case  where  entry  is  given  by  law  ;  and  in  such 
case  not  with  strong  hand,  nor  with  multitude  of 
people,  but  only  in  a  peaceable  manner.  And  if 
any  man  from  henceforth  do  the  contrary,  and 
thereof  be  duly  convict,  he  shall  be  punished  by 
imprisonment  of  his  body,  and  thereof  ransomed 
at  the  King's  will." 

It  will  be  seen  that  the  first  section  of  out 
statute  is  almost  a  literal  copy  of  this  sixth 
section  of  the  Act  of  Parliament.  But  as  this 
statute  did  not  provide  any  speedy  remedy,  the 
Act  of  15  Rich.  -2,  C.  2,  was  passed,  which  em- 
powered the  Justices  of  the  Peace  to  enforce  the 
previous  Act  in  cases  of  forcible  tntry.  Under  the 
provisions  of  the.se  several  Acts  of  Parliament, 
there  was  no  remedy  for  a  forcible  detainer. 

"But  this  statute,"  says  Hawkins,  "being  like- 
wise very  defective  in  many  respects,  as  in  not  giv- 
ing any  remedy  against  those  who  were  guilty  of  a 
forcible  detainer  after  a  peaceful  entry,  nor  even 
against  those  who  were  guilty  of  both  a  forcible 
entry  and  a  forcible  detainer,  if  they  were  removed 
before  the  coming  of  a  Justice  of  the  Peace;  and 
in  not  giving  the  Justices  of  the  Peace  any  power 
to  restore  the  party  injured  by  such  force  to  his 
possession,"  the  statute  of  S  lien.  U,  C.  pro- 
vides that  the  injured  party  should  be  restored  to 
his  possession  either  in  the  case  of  a  forcible  entry 
or  a  forcible  detainer.  The  statute  of  31  Eliz.,  C. 
11,  made  some  further  provisions,  still  recognizing 
the  distinction  between  a  forcible  entry  and  a 
forcible  detainer,  and  regarding  both  as  ollenses. 
Some  further  pIovisions^vcre  made  by  the  statute 
of '21  Ja.,  0.  1').  ,  ,. 

It  will  be  seen  that  our  statute  is  but  a  combina- 
tion in  one  Act  of  the  substantial  provisions  found 
in  the  several  Acts  of  Parliament.  By  the  British 
statutes  a  mere  unlawful  entry  or  unlawful  de- 
tainer, not  accompanied  by  iorcc,  was  not  deemed 
an  offense.    Force  was  required  in  both  cases. 

Judgment  reversed  and  plaintil!' sense  dismissed. 

lil  RNETT,  J. 

I  concur  :  Tekp.y,  C.  J. 


in  defendant,  and  of  cour.se  the  plaintift' could  ■ 
recover.  The  allegations  of  the  complaint  are 
clear  and  distinct  that  the  deed  was  executed  by 
the  Sherifl'  who  did  not  make  the  sale  ;  and  the 
statement,  that  the  deed  was  duly  executed,  does 
not  mean  that  it  was  executed  by  the  proper 
officer,  but  only  in  the  proper  manner. 

Judgment  reversed  and  cause  dismissed. 

BuaxETT,  J. 

I  concur:  Field,  J. 


Paul  r,.  Aiiihor.j  vs.  a,nr(fs  It  is  al- 

leged in  the  veritird  complaint,  and  admitted  in 
the  answer,  that  defendant  executed  a  mortgage  to 
plaintiff,  which  was  foreclosed,  and  the  mortgaged 
iiremises  sold  to  plaintiff  on  the  Ibth  day  of  April, 
by  Charles  K.  Swope,  then  Sheriff  of  Tuol- 
umne county,  and  a  certificate  given  to  plamtifl  ; 
and  that,  on  the  17th  October,  l-Vi,  a  Sheriff  s 
deed  was  duly  executed  to  plaintiff,  by  .lames  M. 
Stewart,  then  Slier.ti  of  the  county  aforesaid. 

Upon  the  trial,  the  plainlifV  read  the  complaint 
and  answer,  and  then  rested;  whereupon,  de- 
fendant moved  that  the  case  be  dismissed,  which 
motion  was  denied  ;  but  the  Court  required  the 
plaintifV  to  introduce  the  Sherifl"s  deed,  to  which 
defendant  excepted. 

The  defense  is  one  which  this  Court  would 
not  regard  with  any  favor,  as  it  seems  to  have 
been  purely  technical,  and  not  very  con- 
scientious, under  the  circumstances.  But  the 
rules  of  law  are  strict,  and  have  been  well  settled. 
The  plaintifV  relied  solely  upon  his  legal  title,  and 
not  upon  prior  po.sses.sion.  The  title  was  in  the 
defendant  until  a  deed  was  duly  executed  by  the 
proper  officer.  This  question  has  been  lately  de- 
cided by  this  Court  in  the  case  of  Dunn  vs.  Bor- 
ing. The  new  Sherifl  could  not  execute  the  deed. 
The  complaint  did  not  state  facts  sutiicient  to  con- 
stitute a  cause  of  action,  and  the  defendant  was 
not  bound  to  demur.    At  the  trial,  the  title  was 


Knight  vs.  /air.— Application  for  mandamus  to 
compel  Sheria  to  make  a  deed  to  the  purchaser  of 
real  estate. 

Knight  obtained  a  judgment  against  Calham 
and  otners  for  $B;J7  .jS,  witTi  interest  at  5  per  cent, 
per  month,  and  for  $:;49,  with  interest  at  ten  per 
cent,  per  annum,  and  $1.W  W  costs,  on  May  a'Jth, 
1S.5C;  making  in  all  ♦1,1'!7  4S.  On  the  4th  June, 
1S56,  there  was  paid  the  sum  of  $491  10,  after  de- 
ducting Sheriff's  costs,  $8S  00,  for  collection,  leav- 
ing the  sum  of  $C4<;  Z^.  July  23,  ls50,  the  Sherifl 
sold  the  real  estate  to  Knight  for  $400.  On  the 
23d  January,  IS'7,  the  successor  in  interest  paid 
to  the  She'rifl' $472,  and  to  the  Clerk  $271  1), 
making  in  all  the  sum  of  $743  13,  for  the  purpose 
of  redeeming  the  property.  The  purchaser  re- 
fused to  accept  the  same  as  sufficient,  and  applied 
'  for  this  writ  to  compel  the  Sheriff  to  make  nim  a 
deed.  The  writ  was  denied,  and  the  plaintifif  ap- 
pealed. . 

The  231st  section  of  the  Code  allows  the  judg- 
ment debtor,  or  a  redemptioner,  to  redeem  within 
six  months  after  the  sale,  by  paying  the  purchaser 
:  the  amount  of  his  purchase,  with  eighteen  per  c?nt. 
I  thereon,  in  addition,  together  with  any  assess- 
'  ments  or  taxes,  and  interest  on  such  amount  ; 
"and,  if  the  purchaser  be  also  a  creditor,  having  a 
\  lien  prior  to  that  of  the  redemptioner,  the  amount 
i  of  such  lien  with  interest." 

It  is  certain,  from  this  explicit  language,  that  thr 
1  uurchafir  may  have  a  /Un  upon  the  property  prwr 
I  to  that  of  the  redemptioner.  The  fact  that  he  is 
the  creditor  does  not  divest  his  lien.  He  may  be 
both  a  creditor  and  a  purchaser,  and  still  have  ;i 
'  ijrior  lieu  to  that  of  the  redemptioner.  This  can 
only  be  upon  the  principle  that  the  legal  estate  is 
still  in  the  judgment  debtor,  until  the  delivery  oi 
the  Sherifl  's  deed  ;  and,  if  in  the  debtor,  it  is  sucli 
an  estate  as  may  be  the  subject  of  a  lien,  a  sali' 
under  execution,  or  of  a  conveyance  by  deed  from 
i  the  debtor.  In  fact,  it  may  be  laid  down  as  true,  ( 
that  in  all  cases  where  a  mere  lien  exists,  the  legal 
estate  must  be  in  some  other  party  than  the  mort- 
gagee. This  Iceal  estate,  and  the  consequent  right 
to  discharge  tbe  lien  and  save  the  estate,  is  oi 
value  and  cm  be  sold. 

I  We  are  compelled  to  give  the  statute  this  con- 
struction. If  we  do  not,  it  has  no  meaning.  This 
was  expicstly  decided  by  this  Court  in  the  case  of 
I  Van  Dyke  vs.  Herman  &  Barton,  3  Cal.  Rep.,  2;'3. 
1  In  this  case,  when  the  several  payments  were 
!  made  upon  the  judgment,  there  were  no  directions 
I  given  by  the  defendants  as  to  the  manner  m  which 
!  they  should  be  applied;  and  the  plaintiff,  there- 
fore,  had  his  election,  and  applied  them  as  follows : 
1.  To  the  oayment  of  the  costs.  2.  To  the  pay- 
ment of  that  part  of  the  Judgment  drawing  ten 
per  cent,  per  annum.   3.  To  the  payment  of  that 


per     -         .  -  . 

!  part  of  the  judgment  drawing  hve  per  cent,  per 
month;  applying  the  payments  in  thu  way,  the 
amount  tendered  was  not  sufficient,  as  wi  1  be  seen 
by  this  ca!<.ulation,  which  is  substantially  sccu- 

'  rate. 
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Amount  due  July  23d,  1856  1«46  3S 

Two  months'  interest  on  |637  SH,  five  per 
cent   C3  7") 

♦710  ]:! 

Kioui  which  deduct  amount  bid   100  00 

frjlo  I.'? 

Interest,  at  five  per  cent,  per  month,  from 
July  2;id,  18.")ti,  to  January  23d,  lSo7, 
being  six  mouths   '.)3  00 

Amount  of  bid,  and  eighteen  per  cent        472  00 

♦•<7.-i  15 

Amount  tendered   74:i  00 

Halance  *132  13 

The  judgment  is  reversed,  and  the  cause  re- 
manded. Burnett,  J. 
I  concur  ;                                  Fiklp,  J. 


JSiJdle  /loi/ijsvs.  The  Mercfd  Mini ii'j  Company. — 
On  the  2',)th  day  of  February,  If'ti,  Governor 
Slicheltorena  granted  to  Juan  I?.  Alvarado  a  tract 
<if  land  known  by  the  name  of  the  Mariposas,  to 
the  extent  of  ten  s<iuare  leagues.  On  the  loth  of 
February,  1S47,  Alvarado  conveyed  his  title,  by 
warranty  deed,  to  Jolm  C.  Fremont.  The  claim 
was  presented  to  the  Board  of  United  States  Land 
♦commissioners,  and  linally  conlirmed  by  the  de- 
cision of  the  Supreme  Court  of  the  United  States 
at  the  December  term,  is.'i  t.  A  survey  was  made 
in  July,  18.M,  and  a  patent  issued  to  ("olonel  Fre- 
liiont  February  lOtli,  18.")i;.  On  the  22d  day  of 
April,  1857,  Colonel  Fremont  leased  a  part  ot  the 
(ract,  being  the  premises  in  dispute,  to  the  plain- 
till',  for  seven  years,  at  a  monthly  rent  of  itl,Ooo. 
In  May,  IS.'jl,  the  defendant,  then  and  over  since  a 
corporation  for  mining  purposes,  entered  upon 
Hnd  took  possession  of  the  premises,  and  has  con- 
tinued in  possession,  working  the  (juart/.  veins 
und  extracting  the  gold  therefrom,  and  has  ex- 
pended, in  the  erection  of  machinery  and  other 
improvements,  umvards  of  ^siji,i,(mui.  This  action 
was  brought  by  the  plaintitf  to  recover  possession 
(d'  the  property  and  damages  for  its  detention 
.suico  the  date  of  the  lease.  ]iy  a  stipulation  be- 
tween the  attorneys,  the  defendant  was  allowed  to 
set  up  in  defense"  any  matter  that  could  be  the 
•  ubject  ot  a  bill  in  ei|uity.  The  plaintiff  had  judg- 
ment in  the  Court  below,  and  the  defendant  ap- 
pealed. 

The  case  presented  by  the  record  is  one  of  the 
most  important  that  has  ever  been  considered  by 
this  Court,  not  only  iu  regard  to  the  pecuniary 
value  of  the  subject  in  controversy,  but  in  refer- 
ence to  the  consequences  likely  to  Mow  from  the 
decision.  We  have  (j;iven  to  the  case  that  careful 
consideration  which  its  magnitude  demanded. 

Under  the  view  we  have  taken  of  this  case,  there 
xre  only  two  positions  necessary  to  be  examined  : 

I.  AYhether  the  title  to  the  mineral  passed  to 
I 'ol.  Fremont? 

•J.  Whether,  conceding  that  it  did  not,  the  dc- 
tvndant  has  the  right  to  extract  the  gold,  while 
ilie  title  in  fee  simple  of  the  land  is  iu  the  lessor 
of  the  plaintiff? 

If  the  gold  in  the  premises  in  controversy  now 
belongs  either  to  the  State  or  to  the  United  States, 
it  does  not  belong  to  Col.  Fremont,  and  the  ctlect 
must  be  the  same  upon  the  right  of  the  plaintiff  to 
recover. 

If  we  concede,  for  the  sake  of  the  argument, 
that  the  "  United  States  could  only  occupy  the  po- 


sition of  any  private  proprietor,  with  the  excep- 
tion of  an  express  exemption  from  State  taxa- 
tion;" and  that  the  mines  of  gold  and  silver  on 
the  public  lands  are  as  much  the  property  of  this 
State,  by  virtue  of  her  sovereignty,  as  are  similar 
mines  in  the  lands  of  private  citizens,"  as  held  bv 
this  Court  in  the  case  of  Uicks  vs.  Bell,  3  Cal. 
Kep.,  227,  then  it  follows  that  the  gold  found  in 
the  premises  in  controversy  belongs  to  this  State  ; 
provided,  the  title  to  the  mineral  did  not  pass  to 
the  grantee  by  virtue  of  the  original  grant.  If 
the  State,  by  virtue  of  her  sovereignty,  succeeded 
to  the  rights  of  Mexico  in  the  mines  of  gold  and 
silver  in  the  public  lands,  then,  upon  the  same 
principle,  the  State  must  have  succeeded  to  the 
rights  of  Mexico  to  the  mines  in  the  lands  of  pri- 
vate proprietors.  It  would  seem  to  be  impossible 
to  make  any  substantial  distinction  between  the 
two  cases.  We  cannot  perceive  any  reason  or 
principle  for  the  distinction.  The  right  of  the 
State  must  be  the  same  in  both  cases,  for  the 
reason  that  the  right  of  Mexico,  as  to  the  mineral, 
was  the  same  in  Both. 

But  if  we  take  the  opposite  theory  to  be  true, 
that  the  property  in  the  mineral  did  not  pass  to 
the  grantee,  but  passed  from  Mexico  to  the  United 
States,  ami  did  not  vest  in  the  State  by  virtue  of 
her  sovereignty,  or  otherwise,  then  the  question 
arises,  how  did  the  title  to  the  minerals  pass  from 
the  United  States  to  Col.  Fremont? 

In  examining  the  c|uestion,  as  to  whether  the 
title  to  the  mineral,  passed  from  the  United  States 
to  the  grantee,  we  must  take  the  decisions  of  the 
Supreme  Court  of  the  United  States  as  conclusive 
upon  this  Court. 

The  object  of  the  Act  of  Congress  of  March  3d, 
lS'>t,  was,  as  its  title  imports,  "  to  axeerfain  and 
fettle  private  land  claims  in  the  State  of  California." 
The  purpose  and  scope  of  the  Act  were  only  to 
ascertain  and  settle  /irii-dte  titles  derived  from 
Spain  and  Mexico  ;  not  to  grant  //<  w,  but  to  ascer- 
tain and  settle  or  confirm  the  old  titles.  Ilence 
the  decree  was  one  simply  of  conjirmation  or  n- 
jectioiK  To  confirm  is  "  to  make  firm  or  certain  ;. 
to  give  new  iissurance  of  truth  or  certainty;  to 
put  past  doubt."  AVebster.  The  confirmation 
must  be  of  some  title  previously  existing,  and  the 
confirmation  ouly  becomes  ceinehisii'e  evidence  of 
that  which  it  concedes  existed  before.  Confirma- 
tion can  only  be  matter  of  evidence.  It  makes 
certain,  gives  new  assurance,  puts  past  all  doubt. 
The  decision  was  only  upon  the  validity  of  a  pre- 
existing title.  And  when  the  title  or"  claim  was 
finally  confirmed,  and  the  patent  issued,  the  final 
decree  and  the  patent  were  only  conclusive,  be- 
tween the  United  States  and  the  claimant,  as  to  the 
matters  involved,  and  no  more.  The  claimant; 
presented  /,is  petition,  setting  forth  7(i.s  title,  and 
praying  for  a  confirmation  of  the  same.  When 
confirmed,  he  had  only  the  title  originally  granted, 
with  a  "  new  assurance"  of  its  validity.  The 
eflect  of  the  patent  was  only  such  as  the  Act  of 
March  3d,  1851,  gave  it.  The  patent  could  not  go 
beyond  the  decree  of  confirmation,  and  the  decree 
itself  could  not  go  beyond  the  original  title.  In 
other  words,  the  decree  could  not  vest  in  the 
grantee  a  title  to  that  which  was  not  included  in 
the  original  grant. 

In  the  case  of  Fremont  vs.  the  United  States,  17 
How.,  542,  the  validity  of  his  title  was  confirmed 
by  the  Supreme  Court  of  the  United  States.  The 
opinion  was  well  considered,  and  distinctly  settles 
positions  from  which  certain  conclusions  must 
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logicallv  IJoir.  Among  the  points  substantially 
determined  were  these : 

1.  That  the  Governor  had  the  power  to  make  the 
grant. 

li.  That  it  conveyed  to  the  grantee  the  title  it 
purported  to  convey. 

3.  That  the  title  was  in  fee. 

4.  That  the  grunt  contained  conditions,  but 
these  were  conditions  subsequent. 

.5.  That  the  definitive  grant  was  "intended  as 
the  evidence  thut  the  conditions  annexed  to  the 
grant  have  all  been  complied  with." 

1).  That  "  the  right  to  so  much  land,  to  be  after- 
wards laid  oB"  by  official  authority,  in  the  terri- 
tory described,  passed  from  the  Government  to  | 
the'  grantee  by  the  execution  of  the  instrument  I 
granting  it."  | 

7.  That  whatever  interest  remained  vested  in  | 
the  grantee  or  his  assigns  at  the  date  of  the  treaty, 
"  the  United  States  are  bound  in  good  faith  to  up-  \ 
hold  and  protect."  i 

The  conditions  annexed  to  the  grant,  including  , 
the  approval  of  the  Departmental   Assembly,  j 
being    conditions    subsequent,    thiir  non-per-  , 
formance  could  only  '/iVw!  a  title  prt  ciov-li/  vtiUd. 
And  the  effect  of  the  definitive  grant  being  only  | 
(ri/J^nt-e  that  these  conditions  had  been  fulfilled,  ; 
no  title  passed  by  it ;  but  the  title  must  have 
passed  by  the  original  grant,  if  it  passed  at  all. 
And  it  was  only  such  title  as  existed  at  the  date  of 
the  treaty  that  the  United  States  were  bound  to 
protect.   They  were  not  bound  to  make  the 
original  grant  convey  a  title  to  propertv,  which  | 
was  not  included  in  its  terms  when  issuecf.   In  the  : 
case  of  Osbom  vs.  Uendrickson,  July  term,  \S'u,  I 
we  held  that  "  parol  evidence  could  not  add  to  the  j 
writing  a  description  of  property  not  embraced  in 
it."    And  so,  if  the  original  grant  to  Alvarado  i 
did  not  convey  the  title  to  the  mineral,  the  sub- 
sequent confirmation  and  patent  did  not  do  so. 
This  seems  to  be  the  result  of  the  Act  of  March  3,  , 
IS  jI,  and  the  decision  of  the  Supreme  Court.    In  , 
the  opinion,  the  Chief  Justice  says : 

••The  only  question  before  the  Court  is  the  valid- 
ity of  the  title.  And  whether  there  be  any  mines 
on  this  land,  and,  if  there  be  any,  what  are  the  1 
rights  of  the  sovereignty  in  them,  are  questions  | 
which  must  be  settled  in  another  form  of  proceed- 
ing, and  are  not  subjected  to  the  jurisdiction  of  the 
Commissioners  or  the  Court,  by  the  Act  cf  l^'il."  ^ 

From  this  it  would  seem  to  be  clear  that  no  new 
rights  were  subjected  to  the  Commissioners  or  the  ^ 
Court ;  and  therefore  the  etfect  of  the  decree  and  i 
1  atent  could  not  be  to  convey  any  additional  title 
to  the  claimant. 

If,  then,  the  title  to  the  mineral  was  reserved  by 
the  laws  of  Mexico  w  hen  the  grant  was  made,  and 
was  still  retained  by  Mexico  up  to  the  date  of  the 
treaty,  this  right  must  have  passed  to  the  United 
States,  unless  the  General  Government  did  not 
jiossess  the  cajjacity  to  receive  it.  The  law  exist- 
ing at  the  time  the  grant  was  made  entered  into 
:.nd  formed  a  part  of  the  giant,  without  any  ex- 
I  ress  stipulation  to  that  effect.  If,  therefore,  by 
;  .]e  terms  of  the  grant,  a.i  controlled  by  the  exist- 

ng  law,  the  title  to  the  mineral  was  reserved  to 
t:ie  Government  ot  Mexico,  that  title  passed  out 
(if  .^Iexico  and  vested  in  Ilie  United  States,  or  in 
the  claimant;  and  if  it  vested  in  the  United. "states 
i;  was  either  in  their  own  right,  or  as  trustee  for 
the  future  State. 

It  is  insisted  by  the  learned  counsel  for  the 
r  laintiff,  that  "upon  the  cession  of  the  territory  by 
Mexico  to  the  United  Slates,  i!.e  sovereign  right 


of  Mexico  to  the  mines  ceased,  aud  tljcrc  wiis  i, 
sovereignty  to  take.  The  Mexican  law  of  denountL 
ment  was  gene,  for  the  mines  could  only  be  lit 
nounced  by  virtue  of  her  jiroprietorship.  The 
necessary  result  was,  that  us  far  as  concerned 
mines  in  granted  lands,  they  went  with  the  laml. 
and  became  the  property  of  the  owner,  for  the !: 
does  not  tolerate  the  w'ant  of  uu  owner  fur 
thing  of  value." 

This  position  of  the  learned  counsel  is  no  don 
true,  if  we  concede  that  the  United  States  had  :. 
capacity  to  take,  either  in  their  own  right,  or 
trustee  for  the  new  State.  But  it  is  also  clear,  thu; 
if  the  United  States  had  the  capacity  to  take,  in 
their  own  right,  theu  the  title  remains  in  them,  and 
the  State  has  no  more  right  to  the  mineral,  than 
to  the  land  containing  it. 

It  must  be  conceded  that  there  are  certain  inst  ;. 
arable  incidents  of  sovereicnty  that  must  cn. 
wherever  sovereignty  itself  is  found.  Amu: 
these  is  the  right  to  take  private  property  lu: 
public  purposes,  the  right  of  taxation,  and  tin- 
right  to  control  navigable  streauis.  These  powet.^ 
are  necessary  to  the  very  e.xistence  of  Goverii- 
ment.  I'ut  it  is  eiiually  true,  that  there  are  other 
powers  that  may  belong  to  one  Government,  under 
its  own  Constitution,  that  do  not  belong  to  another 
Government,  based  upon  diiierent  principles.  Foi 
this  reason,  only  so  much  of  the  common  law  is  iu 
force  in  this  countrv,  as  is  consistent  with  our 
institutions.  There  are  certain  lowers  inherent  in 
all  (lovernments ;  otherwise,  tney  would  not  be 
Governments  at  all.  And  it  is  equally  clear,  that 
these  Governments  must  dilJer  from  each  other  in 
certain  ollur  respects ;  otherwise,  they  would  all 
possess  the  same  powers. 

In  the  case  of  The  Queen  vs.  The  Earl  of  North- 
umberland, 1  Plowden,  Slo,  the  Court  of  Exchequer 
decided,  after  very  full  argument  and  great  deliber- 
ation, that  ••all  mines  of  gold  and  silver  within 
the  realm,  whether  they  be  in  lands  of  the  Queen, 
or  of  subjects,  belong  to  the  Queen  by  prerogative, 
with  liberty  to  dig  and  carry  away  the  ores  tnereot, 
and  with  other  such  incidents  thereto  as  are  nec- 
essary to  be  used  for  the  getting  of  the  ore."  Id., 
35tj. 

In  the  argument,  the  counsel  for  the  Queen 
based  this  prerogative  upon  these  grounds:  1. 
That  gold  and  silver  were  the  most  excellent  of  all 
things,  and,  for  that  reason,  belonged  to  the  Queen, 
as  the  most  excellent  of  all  persons.  •>,.  The  ne- 
cessity of  the  thing,  as  the  Queen  could  not  main- 
tain an  army  without  treasure.  C.  As  an  incident 
to  the  right'to  coin  money. 

The  last  ground  is  the  one  given  bv  Blackstone, 
'  1  Com.,  2;  4.  "A  twelfth  branch  of  the  royal  reve- 
'  nue,  the  right  to  mines,  has  its  original  from  the 
King's  prerogative  of  coinage,  in  order  to  supply 
him  witn  materials." 

This  right  of  the  crown  is,  no  doubt,  the  settled 
law  of  England,  upon  whatever  reasons  it  may  be 
predicated,  llaiubridge  on  Mines,  4".  The  difler- 
ent  reasons  assigned  by  diiierent  writers  for  this 
right,  seem  not  to  have  been  satisfactory  to  those 
who  sustain  it.  It  is  the  ".HU-l  l/iir,  and  that 
would  seem  to  be  about  all  thai  can  be  said  iu  its 
favor. 

But  iu  deciding  the  question  whether  the  title 
to  the  mineral  iu  the  premises  in  controTersy 
must,  of  necessity,  be  either  in  th  ' 
or  in  the  Slate  of  California,  it  In 
,  to  consider  the  reasons  upon  « 
of  ibe  crown  was  based.    For.  liiOU;;;!  jacii 
\^  the   I'OsiUve  law  of  Eoglai;.!,  the  ground 
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upon  which  such  a  rule  is  predicated  may  be 
wholly  iiiiipplicable  to  tlie  nnture  and  powers  of 
(nil-  own  Government.  If  this  rii;l]t  of  the  crown 
1)«  an  inseparahle  incident  of  sovereignty, 
then  the  same  right  must  belong  either  to  the 
United  States  or  to  this  .State;  but  if,  on  the 
other  hand,  such  rijjht  be  not,  in  its  own  nature, 
inseparable  incident  of  sovereignty,  then  the 
m  i  al  may,  or  niav  not,  belong  to  either  Govern- 
':it,  and  may  be  tl»e  proi>erty  of  a  private  indi- 
vidual. 

The  incidents  of  sovereignty  are  those  powers 
which  a  State  cannot  divest  itself  without  ma- 
luiiully  impairing  its  ellicient  action.     All  the 
owers  necessary  to  accomplish   the  legitimate 
ends  and  purposes  of  government  must  be  sov- 
reign,  and,  therefore,  must  exist  in  all  practical 
;ovenimeuis. 

If,  then,  wc  try  the  i|ucstioQ  by  this  test,  is  a 
;i)l(l  mine  a  necessary  incident  of  sovereignty  ? 

The  first  and  second  reasons  assigned  by  the 
(,V\peu's  coun.scl,  in  the  case  from  I'lowden,  seem 
1  liave  no  force  and  no  ajiplication ;  and  the  only 
ground  to  which  this  right  can  be  referred  with 
iciiy  iipparent  reason  is  the  power  of  coinage.  The 
Sl;vle  does  not  need  the  mine  for  the  purpose  of 
ri  venue,  as  the  jiower  of  taxation  is  ample  for  that 
end.  And  it  is  dilhcult  to  perceive  how  the  title 
1(1  the  mineral  is  ii  necessary  incident  to  the 
rvflusive  right  of  coinage.  In  practice  we  see 
111  h  a  theory  refuted  every  day.  By  the  Consti- 
tution of  (he  United  States  the  power  to  coin 
money,  to  regulate  its  value,  and  of  foreign  coin, 
is  conferred  upon  the  (icneral  Government ;  and 
the  States  are  prohibited  from  making  anything 
but  gold  and  silver  a  lawful  tender  in  jiaymVut  of 
iK'hts.  These  provisions,  taken  together,  give  all 
the  power  necessary  to  the  federal  (Jovcrnment, 
without  the  ownership  of  the  materials  out  of 
which  the  coin  is  made.  And,  as  the  Stale  has  no 
power  to  coin  money  or  regulate  its  value,  she 
eiiiild  have  no  claim  to  the  mineral  upon  that  i 
ground.  1 

If  we  consider  the  positions  established  by  the 
decision  of  the  Judges,  in  the  Earl  of  Northuruber-  ' 
"anil's  case  and  in  that  of  the  saltpeter  case, 
n    7th    Coke,  1.",  it  will  be    seen  that  this 
right  of  the  Crown  was  not  considered  as  an 
inseparable  incident  of  sovereignty.     In  the  lirst 
ease  it  was  held  "that  a  royal  mine  may,  by  the 
grant  of  the  King,  be  severed  from  the  Crown,  and 
he  granted  to  anotlier ;  for  it  is  not  an  incident  f 
inseparable  to  the  Crown,  but  may  be  severed  from  1 
it  by  apt  and  precise  words."    1  I'lowden,  ,1;!r>,  (o.) 
And,  in  the  second  case,  "It  was  resolved  that  this 
taking  of  saltpeter  is  a  purveyance  of  it  for  the 
making  of  gunpowder,  for  the  necessary  defense 
and  safety  of  the  realm;  and  for  this  cause,  as  in 
other  purveyances,  it  is  an  incident  inseparable  to 
the  Crown,  and  cannot  be  granted,  demised  or  i 
Iransferred  to  any  other,  and  cannot  be  converted  , 
to  any  use  than  for  the  defense  of  the  realm,  for 
which  purpose  the  law  gave  to  the  King  this  pre- 
rogative.    .\nd  it  is  not  like  to  the  mines  of  gold 
and  silver,  for  there  the  King  hath  an  interest  in  i 
the  metal." 

The  right  to  royal  mines  was  a  personal  pre-  i 
rogativeof  the  Crown,  like  many  others,  and  could  t 
be  alienated  at  the  iileasure  of  the  King.  The 
right  was  not,  in  its  nature,  an  incident  ot'  sover-  j 
eigntv;  because  such  incidents  cannot  be  trans- I 
(erreil  to  an  individual  without  materially  impair-  ! 
■~  ^  the  powers  of  the  .^tate. 


If  these  views  be  correct,  there  would  seem  to 
be  no  sullicient  reason  to  sustain  the  position  that 
the  title  to  the  mineral  is  in  this  Stale.  She  can- 
not claim  it  on  the  ground  of  sovereignty,  nor 
uiion  any  other  grounif  that  we  are  aware  of;  and 
we  are  equally  convinced  that  the  United  States 
cannot  claim  this  right  upon  the  ground  of  sov- 
ereignty. Hut  we  can  perceive  no  reason  why  the 
mineral  could  not  belong  to  the  United  States  as 
well  as  to  any  other  proprietor.  The  cnjiadtij  to 
own  the  mineral  is  inherent  in  both  the  State  and 
Federal  Governments.  If  they  possess  the  capacity 
to  own  the  land  containing  the  mineral,  then  thcv 
can  own  the  mineral  itself.  And  if  the  title  to 
lh«  land  can  be  in  one  parly,  and  the  title  to  the 
mineral  in  another,  then  the  title  to  the  prenuses 
in  controver.sy  may  be  in  Col.  lYcmnnt,  and  the 
title  to  the  mineral  in  the  United  States. 

It  is  true  that  the  ncinral  rule  of  the  common 
law  is,  that  he  who  owns  the  land  owns  all  that 
the  land  contains.  But,  notwithstanding  this  gen- 
eral rule,  the  proprietor  of  the  land  may  sell  it, 
reserving  to  himself  the  title  to  the  mineral  in  tin- 
land.  There  is  nothing  in  the  common  law,  nor 
in  the  reason  and  nature  of  the  case,  to  prevent 
parties  from  making  such  a  transfer  of  property, 
subject  to  such  a  reservation.  Without  snch  a  re- 
servation, either  express  or  by  the  terms  of  the 
law  then  existing,  the  right  to  everything  con- 
tained in  the  land  woulil  necessarily  pass  ty  the 
deed. 

The  Idle  to  the  land  in  controversy  was,  before 
the  date  of  the  grant,  in  the  Ucpublic  of  Mexico. 
By  the  grant,  the  title  to  the  land,  with  a  reserva- 
tion of  the  mineral  to  the  Government,  passed  In 
the  grantee.  This  right  of  Mexico  was  a  public 
right— a  right  of  property  in  the  nation;  and,  in 
the  language  of  the  ."supreme  Court  of  the  United 
States,  in  the  Fremont  case,  "passed,  with  all 
other  public  rights,  to  the  United  States;"  17 
How.,  ;")().'). 

It  does  not  matter  upon  what  ground  the  Re- 
public claimed  this  ownership,  nor  in  what  man- 
ner she  exercised  such  a  right ;  while  she  could 
not  transfer  her  functions  to  the  United  States, 
she  could  transfer  her  right  of  property  in  the 
public  lands,  and  the  right  to  mineral's  in  the 
lauds  of  individuals.  The  United  States  could 
receive  this  title  to  the  minerals,  and  could  enforce 
the  right  in  any  form  or  by  any  proceeding  con- 
sistent with  the  frame  of  the  Government  and  the 
substantial  rights  of  the  landed  proprietor.  The 
mere  change  in  the  mnJe  of  asserting  or  exercising 
the  right  would  not  defeat  the  right  itself,  unless 
this  cYiange  materially  impaired  the  rights  of  the 
other  party. 

The  legislation  of  New  York  and  Pennsylvania 
is  not  opposed  to  the  view  we  have  taken,  but 
sunnorts  it.  Those  States  claimed  the  mines  ot 
gold  and  silver  within  their  respective  limits,  for 
tlic  reason  that  the  Kiug  of  Great  Britain  had 
never  granted  them  to  individuals  at  the  date  of 
the  treaty  .acknowledging  our  independence.  The 
right  of  property  in  these  mines,  being  in  the 
King,  passed  to  the  States  iu  which  tluy  were 
found.  The  Federal  Government,  under  the  old 
Confederation,  could  take  no  title.  And  this  legis- 
lation is  based  upon  the  principle  that  the  owner- 
ship of  the  mineraLniay  be  distinct  from  the  title 
to  tile  laud,  and  that  tliis  right  in  the  State  was 
not  incompatible  with  her  Constitution,  or  with 
her  relation  to  the  Federal  Gorernmcnt.  or  with 
the  rights  of  the  landed  proprietor. 
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Our  conclusion  upon  this  branch  of  the  case  is, 
that  the  right  to  mines  of  gold  and  silver  found  in  | 
the  lands  of  private  persons  was  a  personal  pre- ' 
rogative  of  the  British  Crown,  and  not  based  upon  ■ 
any  right  incident  to  sovereignty;  that  such  a| 
right  is  not  incident  to  our  Governments,  either 
State  or  Federal,  but  that  the  capmily  to  own  land  \ 
and  all  that  it  contains  is  possessed  by  both  ;  that  \ 
the  capacity  to  own,  and  the  fact  of  ownership,  are  ', 
distinct  things;  that  the  title  to  the  gold,  in  the 
premises  in  controversy,  in  this  case,  was  reserve<l  j 
by  Mexico,  and  passed  by  treaty  to  the  United 
.States,  and  has  not  passed  from  them  to  the  lessor ' 
of  the  plaintitf.  ' 

The  second  and  last  position  to  be  examined  is, 
whether  the  defendant  lias  the  right  to  extract  the  | 
gold,  while  the  title  in  fee  simple  ot  the  land  is  in  , 
Colonel  Fremont. 

The  learned  counsel  for  the  plaintill  insist  that,  i 
conceding  the  title  to  the  mineral  to  be  in  the  State, 
this  fact  cannot  help  the  defendant.  If  this  ground 
be  correct,  coucoding  the  ownership  to  be  in  the 
State,  it  must  be  equ.illy  correct  if  the  ownership 
be  in  the  United  .States.  They  insist  that  a  party 
has  no  right  to  enter  upon  the  land  of  another  to 
.search  for  gold,  because  the  gold  belongs  to  a  third 
parly;  not  even  under  a  general  license  from  the 
owner  of  the  gold.  It  is  conceded  that  the  State. 
:is  the  owner,  might  protect  the  parly  licensed  ' 
against  a  trespasser,  in  such  a  case. 

But  we  cannot  perceive  the  force  of  this  reason-  [ 
ing.  The  right  to  the  gold  carries  with  it  the  right 
to  search  and  dig,  as  necessary  incidents,  as  was  ! 
held  in  the  case  from  I'lowden.  The  ownership  of 
the  mineral  would  be  of  no  value  without  the  right 
to  extract  it.  And  this  right  in  the  Government 
could  only  be  exercised  through  its  agents.  The 
owner  of  the  gold,  whether  a  natural  or  artificial 
person,  could  do  thai  by  agent  that  could  be  done 
by  the  principal.  The  right  to  grant  a  license  to 
another  is  not  injurious  to  the  owner  of  the  land, 
but  benehcial  to  the  owner  of  the  mineral.  Of 
course,  the  party  licensed  could  do  no  more  than 
I  he  proprietor  of  the  gold  could  do. 

The  only  remaining  inquiry  is,  whether  the  de- 
fendant, under  the  circumstances,  has  a  license 
from  the  United  States.  This  question  was  very 
fully  considered  by  this  Court  in  the  case  of  the 
.Merced  Mining  Company  i  j.  John  C.  Fremont  and 
others,  decided  ai  tbe'last  April  term.  In  that 
case,  we  said  : 

"  When  we  consider  the  current  and  the  spirit 
ot  the  legislation  of  both  Governments,  taken  in 
connection  with  the  history  and  the  known  cir- 
cumstances of  the  country,  the  conclusion  is  irre- 
sistible, that  the  mines  are  occupied  and  worked 
with  the  clear  assent  and  encouragement  of  both 
Governments.  And  while  the  terms  of  this  license 
and  the  relation  which  the  miner  sustains  to  the 
.superior  proprietor  may  not  be  expres.sly  laid 
down,  and  the  duration  of  the  estate  not  clearly 
designated  by  any  positive  law,  and  we  mav  not, 
for  tnese  reasons,  be  able  to  give  any  exact  defini- 
tion of  the  precise  nature  of  the  right,  yet  one 
thing  is  well  understood  and  indisputable:  they  are 
there  by  the  clear  license  of  botn  Governments, 
and  have  such  a  title  as  will  hardly  be  divested, 
even  by  the  act  of  the  superior  proprietor.  There 
are  equitable  circumstances  co\inected  with  thes« 
mining  claims  that  are  clearly  binding  upon  the 
conscience  of  the  Governmental  proprietor,  and 
that  this  Court  must,  with  all  due  respect,  presume 
Hill  never  be  disregarded." 


I(  these  views  be  correct,  the  owner  of  a  mining 
claim  has,  in  practical  effect,  a  good  vested  title  to 
the  property,  and  should  be  so  treated  un 
til  his  title  is  divested  by  the  exercise  of 
the  higher  right  of  the  superior  propric 
tor.  Ills  right  aud  remedies,  in  the  mean  time, 
are  not  trammeled  bv  the  consideration  that  tht- 
higher  right  to  reclaim  the  property  exists  in 
another,  which  right  may  pon.Hhh/,  but  will  niir 
probably  be  cxerci.sed.  ilis  right  "to  protpct  thi> 
property  for  the  time  being,  under  the  peculiar 
circumstances  of  the  case,  is  as  full  and  perfect  as 
if  lie  was  the  tenant  of  the  superior  proprietor  for 
years  or  for  life." 

We  have  seen  no  reason  to  change  the  views  wi- 
then  expressed.  These  view.s  are  as  applicable  to 
this  case  as  to  the  one  then  before  the  Court.  We 
can  see  no  reason  or  equity  in  allowing  the  plain 
tifl'  to  turn  ofl'  the  defendant  for  doing  that  which 
is  no  injury  to  the  right  conveyed  bv  the  grunt  to 
Alvarado.  As  Colonel  Fretnoiit  had  no  title  to  the 
mineral  himself,  and  could  only  take  it  as  any 
other  individual,  his  tenant  has  no  such  inlere.it 
in  the  premises  as  will  entitle  him  to  recover. 
The  defendant  occupies  simply  and  solely  for 
mining  purposes,  under  the  general  license  of  the 
Federal  Government. 

It  is  very  true  that  there  has  been  no  express 
Act  of  Congress  creating  this  licimse.  But  the 
circumstances  are  peculiar.  Had  the  Government 
simply  permitted  persons  to  occupy  its  lands  for 
agricultural  or  mechanical  purposes,  when  such 
occupancy  could  not  impair,  but  enhance,  the  value 
of  the  property,  then  the  implication  of  a  license 
would  not  be  so  strong  as  in  the  case  of  mineral 
lands,  where  the  property  is  continually  and  rap- 
idly wasting  away  under  the  process  of  mining, 
which,  in  fact,  removes  all  thai  is  uf  any  value  iu 
the  estate  itself.  We  cannot,  under  such  circum- 
stances, believe  thai  the  Government  intends  to 
object.  It  must  be  its  will  that  the  minend  should 
be  thus  taken.  And  if  this  be  its  will,  no  one  els> 
can  complain. 

For  these  reasons  the  judgment  is  reversed  .ind 
cause  remanded,  ami  the  Court  below  directed  to 
enter  judgment  for  the  defendants. 

Bi  RNETT,  J. 

I  concur  in  the  judgment  and  the  doctrine  of  my 
associate.  I,  however,  express  no  opinion  as  to 
the  correctness  ol  the  former  ruling  of  this  Court 
in  Uicks  ;  Bell.  It  is  sulhcient,  for  the  purposes 
of  this  case,  thai  the  title  to  the  gold  did  not  pa.ss 
by  the  grant  to  the  lessor  of  plaintid'.  Whether 
the  right  to  the  mines  is  vested  in  the  Uuiled 
States,  or  the  State  of  California,  is  a  question  o 
which  the  plaiulitl'  has  no  concern. 

Terry,  C.  J. 
I  dissent :  Fiei.i>,  J. 


Aitilr'W  JlirnU.  vs.  Lo'ii<  S-  fiii  and  »//<»;>•.— Thi^ 
wa.s  a  suit  to  foreclo.se  a  mortgage. 
The  facts  are  substantially  these  : 

1.  On  the  ;;d  day  of  February,  \<>i,  I..ouisSchit 
borrowed  of  William  Walker  five  hundred  dol 
lars,  and  to  secure  the  same  executed  a  note  am 
mortgage. 

2.  On  the  'JOth  November,  18.il'.  Walker  assignee 
the  note  and  mortgage  to  Anton  Mengers.  | 

3.  On  the  1st  December,  1 '*■'>•.',  Mengers  made  il  ^_ 
further  advance  of  two  hundred  dollars,  and  tool 
from  Louis  Schie  and  Minna  Hirsch  a  new  note  »ni 
mortgage  for  seven  hundred  dollars,  at  the  at 
time  surrendering  the  note  of  five  hundred  dol 
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liifs  to  Ijouis  Scbie,  but  leaving  the  first  mortgage 
uncanceled. 

4.  On  the  .3d  June,  IS.".",  the  note  for  seven  hun- 
dred doUar.s  was  delivered  up  to  Schie,  and  the 
mortgage  to  .secure  it  duly  canceled  of  record, 
iind  in  place  of  that  mortgage  a  note  and  mortgage 
for  eight  hundred  dollars  were  executed  by  Louis 
Schio  and  Minna  Schic,  now  his  wife,  to  Andrew 
liirrell,  the  plaintiff,  he  having  purchased  the 
note  and  mortgage  for  seven  hundred  dollars. 
The  note  and  mortgage  to  IJirrell  were  given  to 
secure  him  for  the  money  so  secured  by  iTie  )Ien- 
f;ers  note  and  mortgage. 

T).  On  the  30th  January,  ]S5t,  plaintiff  having 
previously  had  other  transactions  witli  Louis 
Schie,  took  from  him  and  wife  another  mortgage 
for  thirteen  hundred  dollars,  which  sum  included 
the  amount  of  the  previous  nete  and  mortgage  for 
eight  hundred  doUar.s,  which  were  both  then  can- 
celed. 

(i.  On  the  1th  duy  of  Xovember,  1S,')'J,  while  the 
note  and  mortgage  to  Walker  were  unpaid,  the 
defendant,  l.ouis  Schic,  conveyed  the  premi.ses  to 
.Minna  Ilirsch,  then  sole,  but  now  the  wife  of 
Louis,  in  trust  for  her  two  infant  children. 

7.  The  defendant,  Minna  Schie,  resists  the  fore- 
closure of  the  mortgage,  upon  the  ground  that  the 
entire  interest  in  the  property  is  in  her  a.s  trustee 
lor  her  children. 

h.  The  (Jourt  below  gave  plaintifl  a  judgment 
against  Lous  Schie  for  the  amount  of  the  note  and 
mortgage,  but  refused  to  make  a  decree  for  the 
foreclosure  of  the  mortgage  and  a  sale  of  the  pro- 
perty, and  the  plaintiff  appealed. 

The  decision  of  this  Qourt  in  the  case  of  Dillon 
vs.  Byrne,  .'>  Cal.  Rep.,  i'i^>,  is  decisive  of  this  case. 
His  true  there  are  .some  .slight  differences  in  the 
facts  of  the  two  eases,  but  the  essential  principle 
is  the  same.  In  this  case,  as  in  that,  the  land  wa.s 
charged  with  a  debt  when  the  conveyance  was 
made  to  Minna  Ilirsch,  of  which  she  had  due 
record  notice.  The  fact  that  the  Mengers  mort- 
gage was  canceled  of  record  is  no  evidence  of 
any  intention  to  abandon  the  lien,  for  the  reason 
that  the  new  note  and  mortgage  to  plaintiff,  exe- 
<  «ted  the  same  d,ay,  constituted  a  ])art  of  the  same 
transaction,  and  must  be  taken  and  construed  to- 
gether with  the  acknowledgment  of  satisfaction  of 
record.  This  acknowledgment  of  record  was  only 
evidence  of  the  intention  of  the  parties  that  the 
juortgagor  should  not  be  held  tor  double  the 
amount.  It  was  evidence  only  of  an  intention  to 
merge  one  in  the  other,  but  not  of  payment. 

The  plaiutifV  was  entitled  to  the  judgment  given, 
and  fo  a  decree  of  foreclosure  and  sale  for  the 
amount  of  the  tirst  note  and  mortgage. 

The  judgment  of  the  Court  below  is  reversed, 
with  direction  to  enter  a  decree  in  conformity  with 
this  opinion.  Uithnett,  J. 

1  concur:  1''ield,  J. 


T/ie  I'eopU  vs.  John  Gahin. — This  was  m 
indictment,  trial,  and  conviction  for  murder  in  the 
first  degree.  Upon  the  trial,  the  defendant  moved 
for  a  continuance,  upon  affidavit  containing  the 
names  of  the  absent  witnesses  and  the  facts  ex- 
pected to  be  proved  by  them.  The  Court  refused 
the  continuance,  but  permitted  the  defendant's 
counsel  to  read  the  aliidavit  in  evidence  to  the 
jury.  Several  errors  have  been  assigned  bv  the 
counsel  of  defendant. 

The  main  point  made  by  the  counsel  of  defen- 
dant is,  that  "the  Court  stated  to  counsel  for  the 
defendant,  and  in  presence  of  the  jury,  that,  if  the 


I  witnesses  named  in  the  afiidavit  of  the  defendant 
were  present,  and  deposed  to  the  statements 
therein  contained,  it  would  be  no  legal  defense; 
that  it  would  only  amount  to  a  plea  of  insanity  ; 
and  that  the  statute  provided  specially  for  such 
cases  when  the  act  was  committed  by  persons  of 
unsound  mind." 

It  is  unnecessary  for  us  to  determine  whether 
such  a  remark  by  the  Court  to  the  counsel,  in  the 
presence  of  the  jury,  be  erroneous  or  not,  as  no 
exception  was  taken  to  it  at  the  time,  and  the 
instructions  afterwards  given  to  the  jury  are  not 
contained  in  the  record.    We  are  bound  to  pre- 

j  sume  that  the  error,  if  any,  was  cured  by  the 

I  instructions  afterwards  given  by  the  Court.  It  is 
stated  in  the  record  that  all  the  written  instruc- 

{  tion.s  asked  by  the  prosecution  and  by  the  defen- 
dant's counsel  were  given  by  the  Court. 

It  is  also  objected,  that  the  Court,  of  its  own  mo- 
tion, read  certain  sections  of  the  statute,  and  a 

Jortion  of  the  decision  of  this  Court  in  the  case  of 
loore,  to  the  jury,  as  instructions,  without  excep- 
tion or  objection  on  the  part  of  defendant's  coun- 
sel.   We  can  see  no  ground  of  error  in  this. 

The  defendant's  counsel  further  object,  that  the 
Court  below  set  the  day  for  iironouncing  the  sen- 
tence when  the  defendant  was  not  in  Court.  This, 
wc  think,  was  not  enor.  It  was  only  necessary 
for  the  defendant  to  be  personally  present  when 
!  judgment  was  pronouncec! ;  not  when  the  day  was 
,  apiiointed  for  pronouncing  it.    Wood's  1).,  Wj. 

We  can  see  no  error  in  the  record,  and  the 
judgment  of  the  District  Court  is  therefore 
alliriucd.  ISi  uxett,  J. 

1  concur  :  Tkhrv,  C.  J. 


dorknmvi.  Toomti/. — This  action  was  instituted 
in  the  Twelfth  District  Court,  to  enjoin  proceed- 
ings under  a  judgment  of  the  Superior  Court  of 
San  Francisco. 

In  llicketts  and  wife  vs.  .lohnson,  decided  in 
I  April,  lS.'i7,  we  held  that,  under  our  system,  the 
I  District  Courts  had  no  power  to  restrain  the  execu- 
j  tion  of  the  judgments  or  orders  of  Courts  of  co- 
ordinate jurisdiction,  and  that  all  proceedings  to 
enjoin  judgments  must  be  issued  from  the  Oourt 
having  the  control  of  such  judgments. 
'     IJy  the  Act  of  March,  abolishing  the  Su- 

I  perior  Court,  all  judgments  and  actions  pending 
j  therein  were  transferred  to  the  Fourth  District 
Court,  which  tribunal  is  fully  competent  to  afford 
the  plaintiffs  all  the  relief  to  which  they  are  en- 
titled. 

Judgment  allirmed.  Terry,  C.  J. 

I  concur  :  Uurnett,  J. 


]  Jl'  ii/amin  Ht  '.l'.c  vs.  Jiohu  t  C.  Ji'oijtrs and olAtiv. 
Charles  S.  Saroni  executed  two  mortgages,  the 
first  to  the  plaintiff,  and  the  second  to  the  defen- 
dants. Stetson,  Wilkinson  and  .Sawyer.  The  mort- 
gagees in  the  second  mortgage  foreclosed  their 
I  mortgage,  sold  and  purchased  the  premises,  and 
received  u  deed  from  the  Sheriff.  The  plaintiff 
then  brought  his  suit  to  foreclose,  making  Saroni 
and  the  second  mortgagees  parties,  and  had  per- 
sonal service  upon  Saroni;  but,  before  judgment, 
Saroni  was  lost  on  the  Central  America.  l*he  de- 
fendant Rogers,  having  administered  upon  the 
estate,  the  claim  was  presented  to  him  and  re- 
jected, and  he  was  then  made  a  party,  by  a  sup- 
plemental bill.  The  District  Court  rendered  a 
,  decree  for  the  amount  of  the  mortgage  debt,  and 
for  a  sale  of  the  mortgaged  premises  ;  and,  in  case 
1  the  proceeds  were  not  sufficient,  then  a  judgment 
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for  the  residue.  From  that  part  of  the  decree  :  If  the  plaintiff  in  tliis  case  hud  looked  only  to  the 
ordering  a  sale  the  administrator  appeals  to  this  mortgaged  property  for  his  debt,  then  the  estate 
Court.  coula  have  had  no  interest,  cither  in  the  amount 

This  suit  is  an  amicable  one,  in  which  all  the  of  the  judgment  or  in  the  sale  of  the  property ; 
facts  are  admitted.  The  amount  of  the  debt  being  and  the  administrator  would  not  have  been  a  nc- 
some  twenty  thousand  dollars,  and  the  mortgaged  ues.sary  party.  Uut  when  the  plaintiff  asks  for  a 
property  hardly  of  sulKcient  value  to  pay  it,  the  decree  of  sale,  and  then  a  judgment  over  against 
parties  interested  are  anxious  to  remove  the  doubt  the  estate,  the  administrator  has  an  interest,  not 
as  to  the  title  that  may  be  acquired  under  the  sale,  only  in  the  amount  of  the  judgment,  but  in  the 

Before  proceeding  to  examine  the  important  and  sale  of  the  property.  The  amount  of  the  residue, 
dilhcult  question  submitted  to  this  Court  for  de-  for  which  the  other  property  of  the  estate  would 
cisioD,  we  may  state  that,  when  the  former  decision  !  be  liable,  depended  upon  the  sale  made  under  the 
was  made,  there  w  ere  no  briefs  filed,  or  references  decree  ;  ana  the  administrator,  therefore,  was  a 
to  authority,  statutory  or  otherwise.  The  late  necessary  party,  and  was  deeply  interested  in  the 
Chief  Justice,  in  one  of  his  opinions,  spoke  of  mode  in  which  the  sale  should  be  conducted, 
such  a  practice  as  being  erroneous,  and  as  im-  In  a  case  like  this,  the  plaintiff  had  his  election 
posing  upon  the  Court  either  the  necessity  of  to  release  the  estate  from  all  furtherliability.  Hud 
making  a  hasty  decision  or  the  labor  of  looking  up  j  he  done  so.  then  the  J.ropertv  mortgaged  would 
authorities.  If  parties  themselves  have  suiljcieut  „ot  have  been  assets  iu  (he  hinds  of  the  adminis- 
doubtof  thecorrectnessofadecision,andsutIicient  trator.  But  wliile  he  held  the  eMate  re.spou.Mble 
interest  m  tlie  matter  to  induce  them  to  bring  up  '  for  the  full  amount  of  the  claim,  the  property  musi 
the  case  before  this  Court,  they  must  file  bne  .s  be  assets.  Th.- estate,  in  such  a  case,  owes  tii.- 
and  references  to  authorilies;  otuerwise  we  will  e/u'(V«  debt;  and  a  pan  of  the  assets,  outof  whicli  t.. 
not  undertake  the  investigation  of  the  case,  so  long  i  pay  jt,  is  the  propertv  morfuged.  The  uiort'a'.' 
as  all  our  time  is  demanded  by  the  other  business  |  creditor  could  only  do  one  of  two  things  ;  euhei 
'''^J,  .     ^     .  ■  ^       .    ,         .     .    I  make  the  debt  and  propertv  coinpens-ite  and  bal- 

The  only  question  for  this  Court  to  determine  is,  ance  each  other,  or  keej)  the  claim  as  hii  own,  and 
whether  the  facts  admitted,  "showing  the  hrst  and  leave  the  promi.^es  the  propertv  ol  the  estate,  sub- 
second  mortgaee  and  the  sale  of  the  equity  of ,  ject  to  his  prior  lien.  It  would  seem  clear  thai, 
redemption  under  the  second  mortgage,  the  estate  liad  the  administrator  and  the  I'robate  .Indge  ad- 
of  Saroni  had  such  an  interest  in  the  premises  as  miued  the  ciaim,  then  the  administrator  could 
to  render  it  necessary  that  the  Probate  Court  have  sold  the  propertv  under  the  order  of  the  I'ru 
should  order  the  sale  upon  the  application  ot  the  bate  Court.  1  his  he  could  not  do  unless  it  wu 
hdniinistrator  or  of  the  plaintiU,  and  to  oust  the  the  propertv  ol  the  estate.  .\ud  when,  by  the  dc 
District  Court  of  jurisdiction  to  order  a  sale.  cree  of  the  District  Court,  the  properlv  is  sold,  i 

The  first  question  is,  whether  there  is  any  must  be  sold  <k  (Ik  j.ropfrty  ot  the  e.state.  Ilad 
substantial  difierenee  (so  lar  as  regards  the  the  plaintiff  only  sought  to  make  the  proiiertv  lia- 
exchisive  jurisdiction  of  the  I'robate  Courli  hie,  and  not  the' e.itate,  for  the  residue,  and  onlv 
between  this  case,  and  a  case  where  the  uied  his  bill  against  the  purchasers  under  the 
equity  of  redemption  belongs  to  the  estate.  ;  second  mortgage,  the  death  of  Saroni  would  not 
At  common  law,  a  mortgage  vested  the  legal  bavj  been  mentioned  in  the  complaint.  .\ud  had 
title  in  the  mortgagee,  subject  to  be  defeated  by  not  these  subsequent  purchasers  desired  a  sale,  it 
the  performance  of  the  condition  subsequent,  not  certain  that  any  sale  would  have  been  re 
lint  this  theory  is  entirely  changed  by  our  system,  f  quired,  but  that  the  decree  might  have  stood  in  the 
and  the  legal  title  remains  with  the  mortgagor,  -  ,,iace  of  a  deed.  The  sale  would  seem  to  be  onlv 
subject  to  be  divested  by  a  foreclosure  and  sale,  a  ..art  of  the  remedv,  that  mav  be  omitted  iii 
And,  when  regularly  sold,  the  purchaser  obtains  ;  proper  cases. 

wliatever  title  was  in  the  mortgagor  at  the  instant  yi^  can  see  no  substantial  difierenee  between 
of  time  when  he  executed  the  mortgage.  In  the  ,  this  case  and  a  case  where  the  estate  owns  thi 
case  of  Bigelow  vs.  Bush,  G  Paige  Si.",,  it  was  ]  equity  of  redemption.  The  difleience  is  onlv  in 
decided,  by  Chancellor  «  alworth,  that,  where  the  \  degree,  and  not  in  prii.'-iple.  The  sale  under  the 
mortgagor  hud,  absolutely  and  iritUo'it  warrant;/,  \  second  mortgage  was  without  warranty,  and  ouU 
subsequently  sold  his  interest  in  the  premises,  he  ;  conveyed  to  the  purchasers  the  right  to  redeem,  or 
was  not  a  necessary  party,  unless  the  mortgagee  the  right  to  the  surplus  proceeds.  It  left  the  estate 
wished  a  decree  over  against  him  for  the  residue  ;  deeply  interested  iu  the  mortgaged  premises.  Sup- 
and  that  the  grantee  of  the  mortgage  could  not  pose  the  estate  had  ample  means  to  pay  all  the  debts, 
comiilain  if  the  mortgagor  was  not  nmde  a  parly,  ^ud  that  the  plaintiB  had  wished  to  abandon  hi.-* 
for  the  reason  that  the  grantee  could  not  be  mortgage,  and  present  his  claim  us  a  simple  debi 
injured.  The  property  mortgaged  was  primarily  against  the  estate;  would  the  law  have  allowed 
liable  for  the  debt,  and  the  grantee  of  the  mort- 1  i,im  to  do  so?  And  if  the  law  had  allowed  bin, 
gage  took  it  subject  to  that  primary  liability.  If  to  do  so,  would  the  entire  title  have  vested  in  the 
the  mortgagor  had  sold  with  warranty,  or  had  the  purchasers  under  the  second  mortgage,  and  thi 
mortgagee  demanded  a  decree  for  the  residue,  i  e,.,fate  thus  hitve  lost  the  value  of  the  mortgage 
then  he  would  have  been  a  necessary  party.  I  premises  or  the  amount  of  the  d'.  bt  ?    I  nder  the 

The  reason  upon  which  this  decision  is  based  is  '  theory  that  the  mortgage  property  was  not  a.-.set>. 
very  satisfactory.  As  the  mortgagee  asked  no  \  this  could  have  been  done.  The  subseuuent  sale 
more  than  the  value  of  the  projierty  mortgaged,  |  by  the  mortgagor,  without  warranty,  only  convey.- 
and  .sought  no  personal  judtjiiieul  over  against  the  i  whatever  righl  he  has  at  the  time ;  and  his  rignt 
mortgagor,  the  latter  having  sold  his  remaining  I  to  have  the  mortgaged  property  sold,  and -the  pro- 
interest  in  the  property,  he  hud  no  interest  either:  cecds  applied  to  the  mortgaged  debt,  is  no  more 
in  the  amount  of  the  judgment  or  in  the  sale  of  the  '  (li^  estetl  in  such  a  case  tliau  the  rights  of  the 
property.  )  mortgagee. 

But  it  would  seem  that  this  decision  is  against  i  The  next  question  to  determine  is,  whether  the 
the  position  taken  by  the  counsel  of  the  plaintiff. )  District  Court,  having  regularly  acquired  jiirisdic. 


JANUARY    TERM,    7 858. 


S3 


tioo  of  a  suit  agaiust  an  administrator  or  execu- 
tor, to  foreci<ii*t;  a  njortt^uge,  cau  decree  a  sale  of 
the  mortgaged  premises. 

Under  the  provisions  of  the  Act  to  regulate  the 
settlement  of  the  estates  of  deceased  persons,  all 
claims  must  be  presented  to  the  administrator  or 
executor,  for  allowance.  If  rejected  by  him,  the 
creditor  may  bring  his  suit  in  the  proper  Court; 
but  the  only  effect. of  a  judgment  against  an  ad- 
Diiuistrator,  upon  any  claini  for  money,  shall  be  to 
establish  the  claim  in  the  same  manneras  if  it  had 
been  alloweil  by  the  administrator  and  tliel'robate 
Judge.  Upon  a  judgment  rendered  against  tlie 
deceased  in  his  life  time,  no  execution  can  issut; ; 
but  where  an  execution  is  issued  before  the  deatli 
of  the  decedent,  and  actually  levied,  the  property 
may  be  sold  under  it.    Sections  M(».  HI. 

It  may  be  said,  with  much  apparent  reason,  that 
these  provisions,  relating  to  the  effect  of  ajndg- 
tiient  against  the  administrator,  are  confined  sim- 
ply to  money  judgments,  and  not  to  decrees  for  the 
sale  of  mortgaged  property.  In  cases  of  executions 
'ovied,  and  in  cases  of  mortgages,  there  exists  a 
iieu  upon  specific  property;  and  as  the  Act  allows 
the  sale  of  the  |)roperty  upon  which  the  lien  of  the 
oxeeution  has  attached  by  the  levy,  a  sale  under 
the  decree  of  foreclosure  should  be  allowed  for  the 
same  reason.  Unlto  this  it  may  be  answered  that 
a  judgment  obtained  against  the  deceased  before 
his  death  is  a  lien  upon  his  propeity,  which  is  not 
divested  by  his  deatli ;  and  yet  the  statute  clearly 
requires  the  sale  of  such  property  to  be  made  un- 
der the  order  of  the  Probate  Court.  It  is  true,  the 
lien  of  the  judgment  is  general,  while  that  of  the 
mortgage  is  upon  particular  property. 

Section  Hs  provides  "that  no  sale  of  :iny  prop- 
erty of  an  estate  shall  be  valid  unless  uuide  under 
order  of  the  I'robate  Court."  This  language 
is  negative  and  re.strictive,  general  and  compre- 
hensive, and  would  seem  to  be  very  clear  and  ex 
plicit.  We  will  suppose  that  the  Legislature  in- 
tended to  prohibit  all  sales  of  property  belonging 
to  the  estates  of  deceased  persons,  unless  made 
under  the  order  of  the  I'robate  Court.  In  that 
case,  could  language  more  plain  and  distinct  have 
been  used  t  Under  the  probate  law  of  Texas,  from 
which  our  system  is  mainly  derived,  it  is  "  not 
lawful  for  any  executor,  or  administrator,  to  sell 
the  estate  of  his  testator  or  intestate,  unless  under 
the  directions  of  the  will  or  the  order  of  the  Chief 
Justice."  Hart.  1).,  p.  ;i74.  Art.  1177.  Here  the 
prohibition  only  ap|)lies  to  sales  made  by  executo' s 
and  administrators  ;  while  our  statute  lias  omitted 
this  limitation  and  has  adopted  the  general  nega- 
tive and  positive  provisions  of  Section  148.  But, 
besides  this  plain  laii;;uage,  the  Act  itself  goes 
on  to  specify  one  exception  to  this  general  prohibi- 
tion, namely:  where  an  execution  has  been  levied 
before  the  death  of  the  deceased.  The  Act,  having 
assumed  to  point  out  the  exception  to  the  general 
rule,  must  be  presumed  to  have  intended  no  other 
exception  but  the  one  specified.  If  the  law  maker 
attempts  to  set  out  exceptions  to  a  general  rule, 
he  must  be  presumed,  from  the  very  nature  of  the 
act,  to  intend  to  complete  his  work,  and  not  to 
leave  it  unfinished.  Bud  vs.  Uennisuu,  April  term, 
lb,>7. 

But  there  is  no  exception  in  favor  of  sales  under 
decrees  of  foreclosure.  On  the  contrary,  there  is 
an  express  provisiou  y.Section  ISt^)  in  reterence  to 
sales  made  by  the  executor  or  administrator  of 
property  "subject  to  any  mortgage  or  lien,"  which 
secures  the  prior  rights  of  sucli  creditors.  In  ad- 
dition to  these  Considerations,  w4  may  remark 


I  thut  the  Art  subjects  the  sales  of  the  real  estate 
j  of  the  deceased  to  the  confirmation  of  the  I'robate 
I  Court,  alter  all  jiarties  interested  have  had  an  op- 
portunity to  make  their  objections.  The  real 
estate  can  only  be  sold  after  the  personal  estate 
has  proved  to  be  insuflicient.  It  is  true  that, 
under  the  peculiar  facts  of  this  case,  the  adminis- 
trator  could  have  no  motive  to  prevent  the  sale  of 
the  mortgaged  premises.  But  it  is  eipially  true, 
that  the  estate  has  every  interest  in  securing  a  sale 
for  its  full  value,  as  tli^-  other  properly  of  the 
«)stiite,  both  real  and  per.  ..  '  ■^  ill  be  responsible 
for  the  residue.    Sections  ;  •  ■  ;ii,d  171. 

Ill  opposition  to  this  ■        it  is  urged  by  the 
learned  counsel  for  the  pi  iintifi' that  an  adminis- 
trator's deed  only  conveys  to  the  purchaser  "  all 
the  light,  tale,  interest  and  estate  of  the  testator 
or  iiileslale  in  the  premises  at  the  time  of  his 
death  ;"  and  that,  consequenllv,  if  the  sale  of  the 
mortgaged  premises  in  this  case  be  made  hy  the 
administrator,  the  purchaser  Would  not  obtain  the 
title  the  intestate  had  at  the  time  he  executed  the 
I  mortgage,  but  only  that  which  he  had  at  the  time 
of  his  death  ;  that  is, /lo?,/- «/ «7.  Section  172.  This 
is  certainly  the  legitimate  result  of  the  theory 
1  adopted  by  the  learned  counsel.    But  suppose  the 
administrati  r  and  the  I'robate  Judge  had  allowed 
j  the  claim  of  plaintiff;  would  it  have  been  then  iiec- 
[essary  to  go  into  the  District  Court  to  procure  a 
I  valid  sale?    And  if  a  sale  had  been  made  by  the 
Krder  of  the  I'lobate  Court,  would  not  t lie  pur- 
chaser have  obtained  the  title  the  mortgagor  had 
at  the  dale  of  the  mortgage  V    The  true  theory 
'  would  seem  to  be,  that  a  sale  by  an  administrator 
j  or  executor  is  made  for  ttie  benefit  of  all  the  cied- 
I  itors,  and  in  the  order  of  their  several  priorities; 
!  and  that,  in  the  contemplation  of  the  .\ct,  the  title 
I  existing  in  the  testator  or  intestate  at  the  time  be 
executed  the  mortgage  or  suflered  the  judgment 
^  still  continued  in  the  deceased  at  the  time  ot  his 
death,  for  tiie  purposes  of  administration,  and 
;  passes  to  the  purchaser  under  the  probate  sale. 

Taking  the  oillerent  provisions  of  the  Act  to- 
j  gelher,  and  it  is  indeed  very  diflicutt  to  resist  the 
conclusion  that  no  sale  of  properly  belonging  to 
the  estate  of  a  deceased  person  can  be  valid  under 
the  Act,  unless  made  by  order  of  the  I'robate 
Court,  except  in  the  ca,se  where  an  execution  has 
been  leviei'  in  the  lifetime  of  the  deceased. 
I     But  conceding,  for  the  sake  of  the  argument, 
that  the  construction  we  have  given  the  Act  is 
'  correct,  the  question  arises,  whether  the  District 
Court  has  jurisdiction  of  such  a  case  under  the 
I  Constitution.    These  Courts  have  "  original  juris- 
'  diction,  in  law  and  equity,  in  all  civil  cases,  when 
the  amount  in  dispute  exceeds  two  hundred  dol- 
lars, exclusive  of  interest. 

In  the  case  of  Wilson  vs.  Roach,  4  Cal.  Rep., 
SiUi,  it  was  held  by  this  Court,  that  "  the  District 
Courts  of  this  State  have  the  same  control  over  the 
persons  of  minors,  as  well  as  their  estates,  that 
the  Courts  of  Chancery  in  England  possess;  that 
this  jurisdiction  is  conferred  by  the  Constitution, 
and  cannot  be  divested  by  any  legislative  enact- 
ment." And  in  the  case  oi  Clark  vs.  Perry,  .5  Cal. 
Hep.,  (iO,  it  was  held,  that  "the  Probate  Court  is  a 
Court  of  special  and  limited  jurisdiction,"  and 
that  "most  of  the  general  powers  belong  peculiarly 
and  orginally  to  the  Court  of  Chancery7which  still 
I  retains  all  of  its  jtirisdiction." 
I  It  is  a  favorite  rule  of  equity,  that  when  a  Court 
;  of  Chancery  gains  jurisdiction  of  a  case  for  one 
I  purpose  it  will  retain  it  for  others,  and  not  do 
justice  by  halves  and  thus  foster  a  multiplicity  of 
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suits.  A  suit  for  the  foreclosure  of  a  mortgaae  is 
peculiarlv  an  eiiuity  iiioctreding;  and  »li';n  llie 
District  Court  gains  jm  iMliilion  ol  tliecase  lortlie 
purpose  of  foreclos\irp,  it  lias  the  r-.filit  lo  (iifc 
full  relief;  and,  fi.r  this  purpose,  to  dccr.^  and 
execute  a  sale  of  the  njorljiaged  prenll^es.  «  e  do 
not  mean,  however,  to  say  that,  where  the  claim 
is  allowed  bv  the  adniiui.-trator  and  the  I'ii,bale 
Judge,  the  niortg  ge  could  still  go  into  the  Dis- 
trict Court  for  an  order  of  sale. 

Upon  a  careful  consideration  of  the  case,  we 
think  the  decree  of  the  District  Court  should  be 
aflirnied.  BrKxtTT,  J. 

I  concur  in  the  judgment  of  aflirniance  in  this 
case  on  the  grouna  that  the  District  Court,  by  ihe 
Constitution,  possesses  jurisdiction  lu  all  equity 
cases  where  the  amount  in  dispute  exceed.-  two 
hundred  dollars,  excluiiive  of  inlere.-l,  of  vihich  it 
cannot  be  divested  by  any  legislative  rnaclment. 

t ICLK,  J. 


OPINIONS  OF  THE  SUPREME  COt'HT, 


Fairh.mts  ami  Lat,t  vs.  Damon  and  P.Uerton.— 
The  defendants  jointly  ai.d  severally  exv-cuted 
their  promissory  note  to  plainiifis,  pajable  oii  de- 
mand, with  interest,  ai;d  dated  April  I'ilh.  1s..;j. 
On  the  Hlh  dav  of  October,  I'atlersou  paid 
the  sum  of  tiltv  dollars  upou  the  note,  t-uit  was 
brought  upon  the  note.  May  -joih,  l?.-.7,  mid  the  de- 
fendants pleaded  the  statute  of  hmitatious.  t  he 
Court  belon  held  the  plea  good.  ai.d  gave  judg- 
ment for  the  defendants  accordingly,  from  » liich 
judgment  the  plaiutiti's  appealed  to  ibi.<  Court. 

The  facts  being  aduiitleJ,  the  case  presents  two 
questions.  1.  Whether  a  pari  payment  made  6«- 
?we  the  time  limitid  has  expiied,  will  take  the 
case  out  of  the  statute.  And  Whether  the  part 
payment  made  by  one  joint  and  several  Hiaker 
will  attect  the  otter.  . 

The  alst  sectiiui  ot  our  statute  of  limitations 
provides  that,  "  No  acknowledgment  or  proniisc 
shall  be  sufficient  evidence  of  a  new  or  eoiiiiiiuing 
contract,  wherebv  to  take  the  case  out  of  the  oj.er- 
ation  of  this  statute,  unless  the  same  be  conluuied 
in  some  writing  signed  by  Ihe  party  to  be  charged 
thereby."  Is  a  part  payment  included  within  the 
words  •'  acknowledgment  or  promise?" 

Before  the  passage  of  Lord  Tenterden's  Act, 
9  Geo.  4.  C.  14,  a  verbal  admissiou  of  the  debt 
within  tlie  time  limited  by  the  statute,  was  held  in 
England  to  be  sulhcient  to  avoid  the  Act.  It.  was 
saidbvTindal,  C.  .).,  in  Hayden  vs.  Williams,  7 
Biug  'itiS  IGG,  that  the  statute  "did  not  intend  to 
make'any  alleiation  in  the  legal  construction  to  be 
put  upon  acknowledgments  made  by  defendants, 
but  merelv  to  re(iuire  a  different  mode  of  proof- 
substituting  the  certain  evidence  ot  a  writing, 
signed  by  the  pariv  chargeable,  lor  the  msecuie 
and  precarious  test  inion J  to  be  derived  f.&m  the 
memory  of  witnesses." 

At  an  early  period  after  the  passage  of  the 
English  statute  of  limitations  T-l  James  1,  C.  V'), 
an  impression  prevailed  that  the  statute  was  not  to 
be  favored ;  and,  accordingly,  a  very  slight 
acknowledgment,  proved  by  as  slight  te>timoi;y, 
was  permitted  to  overcome  the  statute.  I'arson  s 
Mercantile  Law,  1.,^  ;  lo  Barb.  t?.  C.  R.,  o':-.  But 
the  modern  cases  upon  tins  subject  have  estab- 
lished the  rule  that,  to  take  a  case  out  of  the 
operation  of  the  statute,  there  must  have  been 
either  an  tj^/jwn  j>romi.-:t  to  pay,  or  an  admission 
of  the  debt  lu  terms  so  di.-stinctas  that  a  inomise 
might  reasonably  be  inferred  therefrom.  If,  how- 
eYW-  the  admission  was  accompanied  by  qualify- 


ing words,  then  it  would  not  amount  to  a  promige, 

Ch.  on  Con.,  ri-.'-Tl  l. 

The  object  of  our  stataw  wasi  lo  change  a  rule 
of  evidence,  and  now  lo  require  vritltn  where 
ireiial  te^tlI!louy  was  formerly  sufhcient.  The 
nialir  to  be  proved  is  the  acknowledgment  or 
promise,  luid  tlie  only  competent  fiid  nee  is  a 
writing  sigi.ed  hv  111.  party  to  be  cha  ged.  But 
whether  the  ackncw ledgment  or  promise,  vlitn 
protfl,  he  sullicient  to  lake  the  case  out  of  the 
operation  ef  the  Act,  is  left  to  depend  upon  reason 
and  ButLoriiv,  as  it  did  before.  lU  Eng.  C.  L. 
K.,  »2. 

By  the  first  section  of  Lord  Tenferden  s  Act,  it 
is  proTided  that  nothing  therein  "contained  shalt 
alter  or  take  awav.  or  l.ssen  the  efiect  of  »t\y  pay- 
nienl  of  any  principal  or  interest  made  by  anv  per- 
son whatsoever."  Cli.  on  Con.,  Tl'i,  (a.)  Under 
this  express  proviso,  the  elfect  of  a  part  pay- 
ment remains  the  same  as  before  the  passage 
of  Ihe  Act.  lint  as  no  such  proviso  is  found  in  our 
statute  of  lin.iiations.  tlie  <iueslion  arises,  whether 
there  is  any  di^-tinclion  iniendi  d  between  a  prom- 
ise or  acknowledgment  in  express  words,  and  » 
promise  or  acknowledgnient  in  act. 

It  is  plain  that  the  makers  of  the  English  stiit- 
ute  thought  it  necessary  lo  put  in  this  special  pro- 
viso, olherwisc  the  oilier  portion  of  the  Act  would 
include  a  part  payment.  It  will  be  seen,  upon 
examinatinn,  that  the  language  of  the  Act  of  Par- 
iiament  and  that  ot  oar  statute  is  very  similar, 
showing  that  our  Act  was  copied  from  the  English 
statute.  The  langu;.ge  of  the  British  statute  is, 
that  "no  ackiiowlediinieut,  or  promise  bv  word* 
only,  shall  6e  dcenitU  suthcieut  evidence  of  a  new 
or  continuing  contract  whereby  to  take  any  caae 
out  of  the  operatii'n  of -said  enaclnients,  *  *  un- 
le.*9  such  aeknowledgnieni  or  piomise  shall  be 
II, ade  or  contained,  by  or  in  some  writing,  to  be 
signed  bv  the  party  chargeable  thereby." 

"The  diHer  ence  ill  the  language  of  the  English 
and  Calilornia  staluli-s  is  very  slight,  while  the 
substance  ai.d  meaning  are  the  same.  The  Eng- 
lish statute  was  passed  as  explanatory  of  a  pre- 
vious ttalnte,  w  hile  the  section  of  our  statute  was 
bui  a  part  of  the  original  Ai-i  itself  Hence  some 
slight  difleience  in  phraaeology  was  required. 

From  the  fact  that  the  prori.io  found  in  Lord 
Tenterden's  Act  is  left  ont  of  our  statute,  it  would 
seem  to  be  clear  that  the  Legislature  intended  to 
put  all  ackno«ledgnierits  and  promises  upon  ihe 
same  looting,  to  be  governed  bv  the  saiie  rule  of 
evidence.  A  part  payment  has  always  been  re- 
garded simply  as  an  acknowledgment  of  the 
debt  bv  act,"  and  not  by  word  ;  but  the 
same  eflecl  was  given  to  the  act  of 
part  payment,  as  was  given  to  an  ex- 
pre.<s  acknowledgment  of  the  debt.  Tbey  were 
boiU  held  to  be  evidence  of  a  fresh  piomise. 
Ch.  on  Conl.,  TlL',  7Jl.  An  admission  of  a  party, 
bv  word  or  act,  that  he  owes  another  a  certain 
debt,  is  evidence  of  a  promise  to  pay  that  debt. 
The  object  of  tlie  statute  was  lo  avoid  Ihe  mischief 
arising  from  j.arol  testimony  to  prove  either  an 
express  promise,  or  facts  fiom  which  a  promise 
would  follow  as  a  legal  and  logical  re.-ult. 

The  true  theory  of  the  statute  would  seem  to  be 
this:  The  acknowledgment  or  promise  is  incor- 
porated Willi  the  terms  of  the  onginal-eontract, 
and,  both  taken  together,  constitute  a  new  eontract. 
By  the  legitimate  operation  of  the  statute,  the 
original  debt  is  paid  when  the  time  fixed  by  the 
Act  expires.  In  making  th«  original  contract,  the 
parties  incorporated  into  it  the  terms  of  the  stiUute, 
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without  any  express  stipulation  to  that  tffect. 
Under  the  terms  of  the  0(jutract,  as  controlled  b}' 
the  existing  law,  the  dcht  is  paiii  by  the  failure  of 
the  creditor  to  sue  within  the  time  a<jr(- d  yp'n. 
Hut  the  orifjiniil  deht,  heini;  a  i;ood  inoi'al  consid- 
eration, is  suliiuient  to  support  a  new  contract. 

It  is  unnecessary  to  ex^iniine  the  other  questions. 

The  judgiueut  ui'  the  District  Court  is  allirined. 

lit'RNKTT,  J. 

I  concur:  Tkkkv,  C. .). 

I  dissent:  Fikld,  J. 


Jlieh  vs.  Gre^n  — The  findings  of  the  Court, 
which  are  supported  by  the  evidence,  fully  estab- 
li  h  the  phiintilfs  rij^lit  to  recover.  The  defense 
.souf^ht  to  be  established  liy  the  appellant  was  in 
the  nature  of  a  counter  ciairn,  and  shnuld  have 
been  specially  jdeaded.  The  evidence  otl'ered  was 
not  aduiissibie  under  the  general  issue. 

.Judt;inent  allirined.  Tki!kv,  C.  .1. 

I  concur:  liuu.vtTr,  J. 


John  Tlnmingn  vs.  Gttinnh  <fc  Ulnulfti. — On  the 
lllih  February,  I85+,  plaintill'  executed  his  note  to 
Cietnian,  due  six  uinnths  after  date.  On  the -JOih 
March,  is.').'i,  Getnian  assigned  the  note,  without 
recourse  to  Rhodes,  who  broujrlit  suit  on  the  note 
in  the  District  (!oui  t.  I'laintilV  then  lileJ  his  bill 
in  the  same  Court  iiguinst  the  defendants,  ailetjin^ 
frnnd  in  obtaining  tlie  note,  and  praying  for  an  in- 
junction and  that  the  note  be  canceled.  The 
plaintill  had  a  decree,  and  the  defendants  appealed. 

The  first  point  made  by  the  defendants  is,  that 
the  Court  should  have  dismissed  tlia  bill  upon  de- 
fendants' motion,  for  the  reason  that  the  jilaiiiiiH' 
had  a  complete  remedy  at  law,  and  should  liaveset 
it  up  in  defense  to  the  action  upon  the  note. 

It  is  clear  that,  if  the  remedy  of  Domingo  was 
complete  at  law,  he  had  no  rigiit  to  take  the  case 
from  a  jury  and  bring  it  before  the  {'hancellor. 
Hut  was  his  remedy  as  complete  at  law  as  in  equity? 

The  note  was  payable  to  (xelinan  or  order,  and 
was  assigned  by  him  to  Khodes,  after  due.  It 
was,  therefore,  liable  to  the  same  defense  in  the 
hands  of  any  other  party  as  it  was  in  the  hands  Id 

(retman.    Jiut  had  the  fraud  been  set  up  at  law,     _  ^    

Rhodes  could  have  at  once  disec.utiuued  his  suit  i  iif^ 'hi  j  ;  ihe  evideace'on  this  point  was  properly- 


discharged,  he  could  then  be  examined  as  a  wit- 
ness for  the  other  defendant. 

The  third  and  last  objection  made  by  the  de- 
fendants is,  that  the  decree  of  the  ('hancellor  wag 
not  sustained  by  the  evidence.  The  testimony 
was  v«i'y  conllicting,  and  theie  was  either  gross 
fraud  or  mistake  somewhere.  We  think  the  testi- 
mony ample  to  sustain  the  finding  and  decree  of 
the  Court  below. 
The  judgment  is  therefore  aflirmcd. 

lil  RXETT,  J. 

I  concur:  Field,  J. 

Ifn  »  u  vs.  />»fc.— This  was  a  proceeding  under 
the  'J24lli  section  of  the  rractice  Act,  to  recover 
from  defeniUint  the  lo>s  occasioned  bv  his  refusal 
to  pav  the  amount  of  his  bid  at  a  sale  under  exe- 
cution of  certain  pr()per'y. 

Tfiere  are  numerous  obj"clions  to  the  rejection 
of  te.^tilnony  oOered  by  defendiinf,  which  it  will 
not  be  necessary  to  notice  in  tietail,  as  the  testi- 
mony ollered  was  not  |iertineiit  to  any  material 
issne  raised  by  liie  jdeadings. 

The  jdaintiif  alleged  the  sale  of  the  p'operty  nn- 
dcr  execution  after  lawful  notice,  the  purchase  by 
defendant,  his  refusal  to  pay  the  pnrenase  money, 
the  re  sale  of  the  property  for  «  less  sum  than  that 
bid  by  defendant. 

Defendant  admitted  all  the  facts  alleged  except 
that  lawful  notice  of  the  sale  was  given,  and  set 
up  fraud  and  collusion  in  Ihe  oflicerand  purchaser 
at  Ihe  second  sale.  No  evidence  was  introduced 
to  prove  the  allegation  of  fiauil,  the  defendant 
seeming  to  rely  on  the  insofliciency  of  the  notice 
I  and  the  failure  of  the  oilicer  to  tender  a  certificate 
of  sale. 

In  the  case  of  ."smith  vs.  Randall,  "  Cal.  Rep.,  we 
decided  that  the  neglect  of  the  idficer  making  a 
[Sale  to  give  the  notice  reiiuired  by  law  did  not 
I  aHert  the  validity  of  snch  sale,  but  that  the  party 
1  aggrieved  had  his  remedy  against  the  oilicer  for 
any  injurv  su^tained  by  reason  ot  his  neglect. 
I  I'he  (piesiion  rai.-.ed  by  tlie  pfeadings,  as  to  the 
'  snflicieiicy  of  tlie  notice,  was  therefore  immaterial, 
I  as  if  did  not  all'ect  the  validity  of  the  sale  or  the 
obligation  of  the  defendant  to  pay  the  amount  of 


and  kept  the  note  hanging  over  the  maker  for 
years.  It  might  have  been  assigned  to  another 
party,  residing  in  another  jiortion  of  the  Stale, 
who  could  have  harrassed  the  maker  by  a  suit 
commenced  iu  tlie  county  where  the  assignee  le- 
sided.  The  case  was  a  ju'oper  one  for  equitable  re- 
lief. If  the  facts  stated  in  the  bril  were  true,  the 
maker  had  the  riglil  to  have  the  note  canceled,  so 
as  to  jirevent  all  future  fitigation. 

The  cases  of  Mitchell  vs.  Oakley,  and  of  I'errine 
vs.  Sticker,  7  Paige,  li.")  and  ."ilis,  are  not  in  p^iiiit  for 
defendants.  The  last  case  is  an  authority  to  sup- 
port the  view  we  have  taken.  The  note  in  the 
c:»se  of  I'errine  vs.  Sticker  was  not  negotiable, 
and  the  suit  must  always  have  been  in  the  name 
of  tha  payee;  and,  for  that  reason,  he  must  have 
always  been  before  the  Cmirt  as  the  plaiiititf  of 
record,  and  liable  to  be  examined  as  a  witness. 

The  second  objection  made  bv  the  defendants  is, 
that  the  Court  erred  in  refusing  to  permit  (Jelman 
to  be  sworn  as  a  witness  for  his  co  defendant, 
Rhodes.  This  objection  is  not  well  taken.  The 
jioint  was  decided  by  this  Court  in  the  case  ot 
Lucas,  Turner  <&  Co.  vs.  I'ayne  ii  Dewey,  .January 
term,  ls"i7.  If  a  party  be  improperly  joined  as  a 
defendant,  the  Court  or  jur.v,  upon  application, 
should  Hist  piuss  upon  his  case;  and,  after  he  is 


rejected. 

The  evidence  oHered,  to  show  that  at  the  time  of 
the  sale  there  were  several  executions  against  the 
property  in  the  hands  of  the  oilicer,  one  of  which 
lielongi-d  to  defendant,  was  properly  rejected.  1st, 
because  no  such  issue  was  raised  by  tlie  pleadings, 
and  ^d,  the  fact,  if  admissible  and  true,  was  no  de- 
fense, as  there  was  no  offer  to  [lay  the  sum  bid 
after  deducting  the  amouut  due  on  defendant's  ex- 
ecution. 

The  objection,  that  there  was  no  tender  of  a  cer- 
tificate of  sale,  is  frivolous ;  the  question  has  al- 
rei.dv  been  twice  decided  bv  this  Court.  See  Koh- 
ler  vs.  llavs,  ;3  Cal.,  and  VVillian.s  vs.  Smith,  5  Cal. 
The  appeal  is  without  merit  and  was  evidently 
taken  for  delay. 

Judgment  afiirmed,  with  ten  percent,  damages 
and  costs.  Terry,  C.  J7 

1  concur:  Burnett,  J. 


Utiiit  vs.  C'fji  of  San  /"/•rtncwro.— This  is  an  ap- 
pcaf  from  a  judgment  by  default,  leudered  in  the 
late  Superior  Court. 

The  complaint  contains — first,  the  common 
money  counts  in  assumpsit ;  and,  secondly,  a 
count  on  Controller's  warrants  used  by  defendant. 
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OPIXIOKS  OF  THE  SUPREME  COCRT, 


We  tbink  the  allegations  id  tlie  compluiut  are 
not  sudicieDl  to  suslain  the  jiHlginTt, 

It  is  very  douhtfiil  n  htt  ler  au  allegation  of  in- 
debtedness such  as  is  contained  in  the  first  count 
in  the  coioplaint  is  in  any  case  a  cotnpliance  with 
our  statute,  wliich  requires  the  facts  constituting 
the  cause  of  action  to  be  staled  in  ordinary  and 
concise  language,  so  as  to  enable  a  man  of  couinion 
understanding  to  know  what  is  intended.  We  are 
satifrfied  that  it  is  notsuificieiit  in  an  action  against 
a  municipal  corporation  which  is  restricted  by  its 
charter  to  one  lorin  of  contract. 

At  common  law,  a>8unipsit  would  not  lie  ag.iinst 
a  corporation,  because  corporations  could  not 
make  pirol  contracts.  1st  Chitty  I'lea.,  loii.  A 
d  ttereui  rule  has  obtained  in  the  I'mied  Stales 
with  respect  to  moneyed  and  trading  corporations, 
but  the  rule  has  never  been  extended  so  as  to  in- 
clude soils  against  municipal  corpor:>.tio(is.  Chan- 
cellor Kent,  2  Commentaries,  page  says ; — 
"  The  mode  n  doctrine  is,  to  consider  cor- 
porations as  having  such  powers  as  are  speei- 
tically  granted  by  the  acts  of  incorporation, 
or  as  are  necessary  for  the  purpose  of  carrying 
into  eU'ect  the  powers  expressly  granted,  and  as 
having  none  other; "  on  the  following  page,  he 
says  :  "As  corporations  are  mere  ceatures  of  law 
for  special  purposes,  arii  derive  all  their  powers 
from  the  Acts  creating  them,  it  is  pei tecily  just 
and  proper  that  they  »hould  be  obliged  to  show 
their  authority  for  the  business  Ihey  assume,  and 
be  contined  in  their  ojterations  to  the  mode  aud 
manner,  and  subject  matter  prescribed." 

By  the  Act  of  incorporation,  passed  May,  VS.i-'i, 
the  defendant  was  proliibiled  Irom  entering  into 
^uy  contract,  or  making  any  older,  re.-iiecting  any 
work  or  matter  involving  the  e.vpendiiure  ol 
money,  except  by  ordinance,  duly  pas.-sed.  As  de- 
fendant could  contract  only  in  one  form,  lor  goods 
or  labor,  a  complaint,  seeking  to  recover  on  such 
consideration,  is  not  sutiicieiit,  unless  it  shows  that 
the  contract  declared  on  is  one  which  the  defend- 
ant u  us  competent  to  make. 

The  count  on  treasury  warrants  is  bad  for  un- 
certainty, because  it  does  not  give  the  number, 
dates  or  amounts  of  the  several  warrants,  or  the 
na  n  s  of  the  payees,  or  any  of  them.  One  of  the 
prin  .ipal  objects  in  requiring  the  cause  ot  action 
to  o<-  set  out  in  the  conplaint  is,  that  the  deleiid- 
aul  may  be  able  to  pload  a  former  recovery  in  bar 
to  another  action  for  the  sai.  "  cause.  See  1  Chilly 
on  Pleadings;  I."  Kast.,  107.  Xow,  ihere  is  nothing 
in  the  record  in  this  case  which  would  enable  the 
defendant  to  plead  the  judgment  in  bar  lo  a  further 
action  on  the  identical  warrants,  either  in  the  name 
of  the  present  plaintifl'or  another. 

Judgment  reversed.  TiiBity.  C.  J. 

I  Concur:  Biii.nktt,  J. 


B.  B.  liUven  vs.  Freer  and  Van  XorJen. — The 
defendant  Kreer,  as  Sheriff,  attached  ihe  property 
in  controversy,  as  the  property  of  one  Buckley,  at 
the  suit  of  V'an  Xorden.  At  the  time  the  attach- 
ment was  levied,  the  property  was  in  the  possession 
of  plaintitf,  who  executed  a  receipt  to  the  SheriH" 
for  the  delivery  of  the  property.  Judgment  was 
afterwards  had  by  Van  N'orden  against  Buckley, 
execution  issued,  the  property  delivered  by  Bleven 
to  the  Sheriff,  and  hv  the  lalter  sold  under  the  ex- 
ecution, lileven  then  bi  '  iight  his  action  against 
the  Sherifl  and  Van  Xoi  ii(  i,  claiming  the  pioperty 
as  his  own  under  a  purcii  i-e  from  Buckley  before 
(lie  levy  of  the  atlacbmenl.    The  case  was  tried 


before  the  Court,  silting  as  n  jurr.   The  defend- 
ants had  judgment,  and  the  plaintifi  appealed. 

There  were  two  main  grounds  of  defense  relied 
,  upon  in  Ihe  answer. 

[  The  lir.st  ground  relied  upon  i*.  that  the  plain- 
tiff", having  receipted  to  the  ShprifrforthedeiiTery 
of  the  property,  is  estopped  from  setting  up  title 
in  himself. 

]  The  receipt  is  set  oul  in  full  in  the  answer,  and 
recites  that,  "whereas  Peter  Freer,  SheriU'of  Butie 
county,  bus  attached,  sei7(-d  and  taken  into  his  pos- 

.  session,  at  the  suit  of  Kt.bert  Van  Xorden  vs.  G. 
W.  Buckley,  the  following  described  property,  the 
same  being  taken  as  the  properly  of  the  said  G-. 
W.  Buckley,  at  the  time  of  said  seizure  and  at- 
tachnieiii,  and  at  ih,- time  of  the  delivery  of  said 
properly  by  the  said  .'sheriff  to  tl»e  undersigned," 
describing  the  properly  ;  and  then  goes  on  to  state 
that  **the  said  property  is  received  by  the  under- 
signed, and  to  be  delivered,  on  d,-mand  or  per  order, 
to  the  .^heriir,  in  as  good  conililion  and  care  as  at 
present,  and  in  default  to  be  responsible  for  the 
same." 

I     In  the  ca.se  of  Learned  vs.  Bryant,  1!?  Mass.  Rep., 
'22.3,  it  was  held,  that  the  bailee  of  a  Sheriff  niiulit 
allege  and  prove  that  the  jiroperty  coniinilted  to  ' 
I  him  was,  in  truth,  Ihe  properly  of  a  »  ratiger,  aud 
I  not  of  him  (or  wliose  debt  it  was  attached.  The 
I  same  doctrine  was  held  by  ll.e  Sup  eme  Court  of 
I  Maine.    S  Green.,  122;  27  M.iine  Rep.,  34-1.  In 
j  the  case  of  Janes  vs.  Church,  \  ^  Pick..  :>:>",  it  was 
decided  that  the  ler-eiplor,  alter  delivering  the 
I  i;oods  to  the  .Sherifl',  could  maintain  replevin  fur 
'  them  as  his  own  property.    In  the  ca.se  of  Boors- 
I  lev  vs.  llamilton,  l.")  Pick.,  4o,  it  w^s  held,  that 
I  wliere  an  accountable   receipt,  given  for  goods 
,  attached,  recited  that  they  were  attached  by  the 
officer  as  the  p  operly  of  the  detnor,  but  the  goods, 
.  in  fact,  belonged  to  the  recei()tor,  he  was  estopped, 
in  an~actiun  by  the  .■^herih  upon  such  receipt, 
I  from  setting  up  title  in  himself.    In  Ihe  case  of 
!  Lathrup  vs.  Cook.  14,  Maine  Rep.,  414,  it  was 
determined  that,  when  the  receipt  ot  Ihe  owner  of 
:;oods  attached  contained  no  adinissiim  that  they 
i  were  Ihe  property  of  the  debtor,  the  receiptor 
I  might  show,  iu  defense  to  an  action  against  him 
'  on  the  receipt,  that  the  properly  was  his  own.  ' 
The  receipt  was  as  follows:  "  Lincoln  ss..  May  14,         '  ■ 
^  ls:io.    Received  of  James  Cook,  Deputy  .Sheriff,  i-. 
one  yoke  of  o:ven,  to  the  value  of  fitly  dollars,  ' 
which  I  promise  to  deliver  to  said  Cook,  on  I 
demand,  tree  of  expense,  the  same  l>eing  attached  ' 
by  him."  » 
I     These  cases  establish  the  position  that  ordina-  ^ 
j  rily  the  receiptor  of  properly  attached  may,  under 
.  proper  circumstances,  show  title  in  himself,  or  in  ^- 
a  stranger;  and  that  liis  receipt  is  not  alone  con- 
clusive as  an  estoppel  against  him.    This  rule  ^ 
would  seem  to  agree  with  the  general  principle,  ^ 
J  that  parol  evidence  may  be  received  to  contradict         i . 
)  a  receipt  as  to  iis  mere  recitals  of  fact.    1  (ireen.        fc  . 
I  Ev.,  Sec.  oo.i.    But  though  this  is  the  general  rule,  k 
the  receipt  itself  may  be  so  frami'd  as  to  cousiituie  * 
an  estoppel,  as  in  the  case  of  Penobscot  Boom  > 
i  Company  vs.  Wilkiiis,    27  M  line,  »4'>.    The  re-  t 
ceipt  in   that   case   contained  this   stipulation:  I. 
"And  ive  further  agree,  that  this  receipt  shall  t- 
be  conclusive  evidence  a!;ain>f  ns  as  to  our  receipt  I., 
i  of  said  property,  its  value  bel'.i  e  nieutioned.  and  ; 
our  liability,  under  all  circumstances,  to  mid  olfi-  i 
I  cer  f>>r  the  full  sum  above  mentioned.'"    The  Court 
I  held  that  the  receiptors  were  estopped  to  deny  that 
1  It  was  the  property  of  llie  debtor.  i 
I     In  the  case  of  Dewev  vs.  Field,  4  Met.,  SSI,  it 
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was  decided  that  the  receiptor  was  estopped  from 
SL'ttiiijr  up  title  ill  himself  under  these  circum- 
stances ; 

"  1.  That  tlie  defendant,  at  tlie  time  when  he 
executed  the  receipt,  knew  all  the  /acts  and  cir- 
cumstances relating  to  his  own  interest  iu  the 
property  attached. 

Tliat  ttie  defendant  made  no  disclosure  of  such 
interest,  nor  any  assertion  of  title  to  the  property 
in  himself. 

"3.  That  lirown,  the  d  •blor,  was,  at  the  time  i,f 
the  givinijof  the  ref:ci)it,  in  possession  of  otiicr 
property  of  snllic:ierit  ■.  ;ihie  to  secure  the  debt; 
which  property  mijrht  ;umI  would  have  been  at- 
tiiched  by  the  ollicer,  if  tin:  defendant  had  asserted 
his  title  to  the  property  de^c:ribed  in  the  receipt, 
and  had  refused  to  ;;ivesurii  receipt  to  tlie  olHcer." 

In  their  opinion  the  Court  say:  "The  piesent 
case  noes  niucli  further,  and  connects  the  party 
now  Hsseriiii};'  title  to  the  property  directly  witii 
the  attachment,  and  aiding  in  apparently  render- 
ing it  efl'ectual,  ami  thus  inducing  the  olTiccr  to 
rely  upon  it  us  aileipialc  security;  concealing,  in 
the  meantime,  all  el.iini  i.l  property  iu  himself  in 
the  articles  thus  attached  and  receipted  for.  Tliis 
we  think  I.e  could  not  pro)ierly  do,  and  especially 
when  the  other  parly  has,  by  "reason  of  such  act's 
of  the  owner,  been  induced  "to  forego  making  an 
attachment  of  oilier  jiroperty  belonging  to  the 
debtor,  which  would  have  furnished  adequate  se- 
curity for  the  debt." 

liul  the  case  ot  Dezell  vs.  Odell,  S  Hill's  Rep., 
21.^,  approaches  nearest  to  the  circum^tallces  of 
this  case.  A  constable  had  levied  an  execution 
upon  certain  property,  as  the  pri>perty  of  Alexan- 
der Dezell,  and  James  Dezell  gave  the  officer  a  re- 
ceipt, in  which  he  bound  hiiiiself  to  deliver  the 
jji  operty  to  the  ollicer  at  a  time  and  place  specified. 
The  property  was  duly  demanded  at  the  time  aud 
place  speeilicd,  but  the  receiptor  refused  to  deliver 
It,  claiming  it  as  his  own.  The  Court  held  that 
he  was  estopped  trom  setting  up  title  iu  himselt. 
51  r.  Justice  Canien,  m  delivering  the  opinion  of 
the  Con  it,  said  ; 

"  It  may  be  conceded  that,  had  the  defendant's 
claim  been  interposed  at  the  time  of  the  levy,  and 
he  had  signed  the  receipt  in  terms,  without  preju- 
dice  to  his  right,  the  ipiestion  would  have  been 
open.    The  creditor  would  thus  have  been  put 
upon  his  guard,  and  enabled  to  seek  for  other 
property,  on  tindiiig  that  his  debtor  had  uo  title 
to  that  iu  question.    Indeed,  here  was  a  course  of  [ 
action  on  the  part  of  the  receiptor  dii ectly  calcu-  ' 
lated  to  inllueiice  1I12  conduct  of  the  creditor  in  a  ; 
way  ]irejiidicial  to  his  interests,  unless  we  hold  the 
receiptor." 

The  rule  fairly  deducible  from  the  authorities, 
as  well  as  from  the  reason  and  justice  of  the  case, 
would  seem  to  be  this:  that  the  owner  of  property 
attached  or  levied  ujion  as  the  property  of  auotlie', 
is  not  conclusively  estopped  from  showing  title  iu 
liimself,  because  he  has  given  an  accountable  re- 
ceipt for  its  delivery  to  the  otiicer,  although  the 
receipt  admits  that  the  property  is  attached  or 
levied  upciii  ax  t/ie  piopcrl'j  of  the  ilehtor,  if  he 
makes  kno.vn  to  the  oHicer  his  claim  at  or  before 
the  time  the  receipt  is  given.  But  if  he  fails  to 
make  his  claim  known,  and  thus  influences  the 
conduct  of  the  otiicer,  he  is  estopped  from  after- 
wards asserting  it;  prnai.lul,  th^  facts  aud  cir- 
cumstances relating  to  his  claim  were  then  known 
to  him.  And  it  would  also  seem  clear,  that  the 
admission  that  the  property  was  attached  or 
levied  upon  as  the  property  of  the  debtoi',  and  the 


!  promise  of  the  owner  to  deliver  it  to  the  ollicer, 
must  constitute/>/i'/;<T/n[,'(e evidence  of  ownership 
in  the  debtor;  and,  unless  oi-ereome  by  proof  011 
I  the  part  of  the  claimant,  must  be  decisive  against 
him.  To  overcome  this  /y/7';««/ne;«  owuersliip  in 
the  debtor,  the  receiptor  must'prove  two  Ihiugs: 
First,  that  he  claimed  the  property  ;  second,  that 
I  II  was  in  fact  his  own. 

In  this  case  the  claim  '.f  the  plaintifT  wnsknown 
I  10  liim  at  the  time  he  executed  the  recei|)t;  and 
j  there  is  no  proof  that  he  then  or  before  api)rized 
I  the  oHieer  of  his  claim  to  the  properly.    Tlie  reci- 
I  mIs  and  promises  contained  in  the  "receipt  were 
i  riiun  Jack  evidence  of  admitted  ownership  in 
,  liuekley,  and  threw  upon  the  ]ila'uti(V  the  onus  of 
proving  that  he  notilied  the  ollicer  of  his  claim, 
and  that  the  attached  property  was  iu  fact  his  own. 
I     It  is  objected  by  the  learned  counsel  of  plaintiff, 
I  that  the  Court  below  did  not  base  its  decision  upon 
I  the  ground  of  estoppel,  and,  therefore,  this  Court 
cannot  consider  this  point.    The  ground  was  dis- 
j  tiiict'y  taken  in  the  answer,  and  tlie  Ccoirt  found 
I  that  the  plaintili'  receipted  for  the  projierty  to  the 
Sherill';  and  it  does  not  matu  rupoii  which  ground 
the  (Join  t  predicated  its  J  dgnient,  11  liiat  judg- 
ment  be  correct.     The    judgment   will  s"iand, 
though  the  wrong  reasim  be  given  for  it.    But  the 
ground  upon  which  the  judgment  was  predicated 
imiy  have  been  cor.ect.    li  is  unnecessary  t  )  de- 
cide that  question.    There  may  or  may  "not  have 
been  error  in  admitting  certain' depositions.    It  is 
sullicieiit  to  sustain  the  decision,  that  there  is  one 
conclusive  ground  u|)on  which  it  can  rest. 

Judgment  afliruied.  Bi  ii.sKTT,  .1. 

Icoucur:  Ttiiiiv,  C.  J. 

Bnurs&  Co.vs.  Zichar  ah  ani  IIV/'c— The  defend- 
ants executed  to  the  plaintitl's  two  separate  mort- 
gages of  dilicrent  dates,  wliu  h  were  acknowledged 
before  two  difterent  Noiaiies  I'ublic.  The  certifi- 
cate of  acknowledgment  in  each  case  was  de- 
fective, in  not  stating  the  privy  exaininalions  of 
the  wife.  About  six  niouths  after  the  date  of  the 
certificates,  and  after  the  record  of  the  mortgages, 
each  Notary  indorsed  a  correct  certificate  upon  the 
mortgage  acknowledged  belore  him.  Upon  a  bill 
to  foreclose  the  mortgages,  the  defendants  set  up 
a  right  of  homestead  111  a  portion  of  the  mortgaged 
|)reiiiises,  insisting  that  tiie  original  certificates  of 
acknowledgment  could  not  be  amended  nunc  pro 
tunc.  The  defendants  had  judgment,  and  the 
plaintilts  appealed. 

Tlie  only  question  in  this  case  is,  whether  a 
Notary  i'uijlic  or  other  oHicer,  taking  theackuowl- 
edgiiient  of  a  marriol  woman,  and  making  an  er- 
roneous certificate  of  such  acknow  ledgment,  could 
be  permitted,  during  his  continuance  in  office  but 
cfter  the  deed  had  passed  trom  his  possession,  to 
correct  the  mistake  and  make  the  certificate  cou- 
lorm  to  the  facts  as  they  originally  existed. 

In  the  case  of  KUiott  vs.  reirsall,  1  Peters,  32S, 
it  was  held  by  the  Supreme  Court  of  the  United 
States,  that  a  County  Clerk  in  Kentucky  could  not 
change  the  certificate  after  the  record  was  made. 
The  law  then  existing  in  that  State  required  the 
privy  acknowledgment  of  the  wife,  the  certificate 
of  the  officer,  and  the  rtcord  of  the  deed  and  cer- 
tificate,  to  convey  her  leal  estate.    By  a  statute  of 
I  Kenlucky  a  County  Clerk  was  authorized  to  take  > 
j  such  acknowledgment,  make  the  ceitiricate,  and 
record  the  deed.    In  that  case  the  Clerk  had  taken 
the  acknowledgment,  made  the  erroneous  certifi- 
cate, and  recorded  the  deed.    Under  this  law  the 
I  Court  held  he  could  not  alter  his  certificate  after 
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the  record  was  made,  his  mithority  he\n«:  /'inctiit 
nrHcvi.  Sd,  in  the  cu>.e  of  Peiiilleton  vs.  Bullon. 
3' Cimn.  R.,  412,  it  WHS  decided  iliat  Ihe  acknowl- 
edgmeiil  (if  u  deed  niiisl  iijipeiir  upon  thedfed.aiid 
cannot  be  proven  by  parol  evidence.  In  ilieir 
opinion  the  Cunrl  say":  "  It  is  provided  by  statute, 
that  no  deed  shall  be  accounted  cunplete  in  law 
to  convey  real  estate,  but  such  as  is  written,  wit- 
nessed, acknoH'ledj;cd,  and  recorded." 

It  will  be  seen  that,  under  the  law  of  these  cases, 
there  were  several  steps  necessary  to  pass  the  title 
of  real  estate ;  and  that  the  concluding  act,  in  this 
compound  process,  was  the  recording  insiruinent, 
properly  acknowledged  and  certified.  Until  the 
recoid  was  made,  no  title  passed  for  any  purpose, 
not  even  as  between  the  panics. 

Hut.  under  our  system,  llie  record  is  not  neces- 
sary to  pass  the  title,  but  is  only  notice  to  third 
parties.    The  record,  with  us,  does  not  enter  into 
or  constitute  a  part  of  ihe  process  of  passing  the 
title,  but  onlv  operates  as  notice  of  the  fact  that  | 
the  title  hi-s  'already  passed.    Besides  this  differ-  1 
ence,  the  certilicate  of  the  ollicer  is  not  conclusive  1 
with  us,  but  niav  be  rebutted. 

In  the  case  of  Jordan  »s.  Carev,  2  Carter's 
Ind.  Rep.,  Sx'i,  Judge  Blackford,  in  deliver- 
ing the  opinion  of  llie  Court,  said :  "  \Ve 
think  that  the  officers  had  the  right,  and,  in- 
deed, that  it  was  their  duty  to  correct,  ai  any 
time,  any  mistake  in  their  cerliticate.  Such  a 
certificate  is  an  act  in  jj<iu<,  which  may  be 
altered  at  ai:v  time  by  the  officer  who  made 
it.  Elliott  et  al.  vs.  I'ieisal!  el  al.  1  I'eters, -"Js. 
The  ceiiificalc  does  not  depend  for  its  validity 
upon  its  beioij  matter  of  reord.  A  deed,  without 
such  a  ccrtiH'-ate  as  the  staiule  retjuircs,  cannot  be 
recorded.  It  the  acknowledfiiiieiits  weie  really 
made  bv  said  married  women  wUU'jiit  the  hearing 
of  thti't  that  fact  might  have  been  iu 

serted  in  the  certificates,  at  the  trial  c  pro 
tunc,  bv  the  oiKcers  who  made  thein.  The  coriili- 
cates,  after  such  amendmeni,  would  have  had  the 
same  effect,  as  respects  this  cause,  us  if  they  had 
at  first  been  properly  made." 

It  will  be  seen  that  the  Court  refers  to  the  case 
from  tir.st  Peters,  as  authority,  to  susi  tin  the  view 
it  had  taken.  The  leiried  counsel  of  defendants 
insists  that  this  decision  of  the  t-'npreme  Court  of 
Indiana  is  not  only  erroneous,  but  that  the  refer- 
ence to  the  case  (.if  Elliott  vs.  I'iersall  shows  the 
error,  as  this  ca.se  was  a  direct  authority  against 
the  position,  to  support  which  the  refei  Once  was 
made. 

In  the  opinion  of  Judge  Trimble,  he  says,  on 
page  .33!',  thai :  •'  Hv  the  express  provisions  of  the 
law,  it  is  not  the  fact  of  privy  examination,  but 
the  recording  of  the  fact,  which  makes  the  deed 
effectual,  to  pass  the  estate  of  a  feme  covert 
Afterwards,  en  page  a41,  he  says,  speaking  of  the 
want  of  authuriiv  in  ihe  Clerk  to  alter  the  record 
of  his  ceriilicate:  "Until  his  ce  tihcale  of  the 
acknow  lods/meut  of  Elliott  and  wile  was  recorded, 
it  was,  in  i'ls  nature,  but  an  act  in  pais,  and  alter- 
able at  the  pleasure  of  the  otticer." 

The  recording  of  the  deed  being  absolutely  ne- 
cessary to  p  VPS  the  title  in  the  one  case,  and  not 
necessary  in  the  other,  constitutes  a  very  marked 
diireience  in  ihe  principle  of  the  two  c.^ses.  Ihe 
recording  of  the  deed  not  beiu^  necessary  to  pass 
the  title,  and  the  Reco'der  having  no  right  to 
record  a  deed  without  a  proper  certihcatc,  the 
ccrtiticate  remained  an  act  »./  ;>  <w,  n(,twi,hstand- 
ing  the  improper  recording  o(  it.  Ihe  two  cases, 
it  would  ajipear,  are  not  in  conUict,  but  entirely 


reconcilable.  The  reference  of  Judge  Blackford 
was  made  to  prove  thai  the  certilicate,  under  cer. 
tain  circumstances,  was  an  act  i//  puit;  and,  as 
such,  alio;  able  at  Ihe  pleasure  of  the  ollicer. 

Our  conclusiou  is  that,  where  the  rights  of  third 
parlies  have  not  ultached,  the  ollicer  making  the 
cerlitirate  miiv  correct  a  mistake  at  any  time 
during  his  continuance  in  othce.  Whether  he 
could  be  permitted  to  do  so  after  his  powe.s  had 
ceased,  it  is  unnecessary  to  decide. 

Judgment  reversed,  cau^e  remanded,  and  the 
Court  will  enter  judgment  for  pUiniitl's. 

Bl  RNETT,  J. 

I  concur:  Fibld,  J. 


P'Jer  Wa  e,Jr.,  an  t  othemvu.  R.  RMnmnand 
S.  H.  Decne,  ■jarninht.l  hi  d^'tort  of  Ohf  Swedtnt- 
Tlie  plaiulitl's  commenced  their  action, 
upon  a  promissory  note  against  Swedenstierna,  in 
the  Superior  Court  of  .San  Francisco.  The  sum- 
m  ins  was  returned,  without  service,  and  the  at- 
torney of  the  plaintiffs  made  affidavit  that  he  was 
infornir-d  and  believed  that  S  ledenstierna  was  then 
in  the  Staie,  and  concealed  hini.self  to  avoid  the 
sen  ire  of  process.  The  Court,  thereupon,  made 
an  order  app.)inling  an  attorney  to  appear  f(rr 
Swedenstierna.  The  aitorney  appeared,  and  put 
iu  a  (lenfnl  denial ;  and  judgment  was  rendered 
f(U-  plaintiffs.  Upon  this  judgmeut  execution  was 
issued,  and  the  attorney  of  ihe  plaintiffs  made  atli- 
davit  that  he  (.as  iiifoi'nied  and  believed  that  Rob- 
inson and  Devoe  had  property  of  Swedenstierna's 
in  their  possession.  An  order  was  made  by  the 
Court,  requiiing  the  garnishees  to  appearand  an- 
swer before  the  "el'eree  named  iu  the  order.  They 
appeared,  but  refused  to  be  examined,  upon  the 
ground  that  the  Court  had  no  jurisdiction  of  the 
person  ot  Swedenstierna,  and  ilierefore  'he  proceed- 
ings were  void.  The  reieree  reported  the  fact  to 
the  Court;  whereupon  the  Court  adjudged  the  said 
Robinson  and  Devoe  guilty  of  a  coutemptof  Court, 
from  which  tliev  appealed. 

The  learned  "counsel  of  the  plaintiff  asks  this 
Court  to  dismiss  the  appc  il,  upon  the  ground  that 
this  was  a  case  of  contempt,  from  the  decision  of 
which  no  appeal  will  lie.  This  objection  does  not 
seem  to  be  well  taken.  This  question  was  VB'y 
fully  consitleied  in  the  several  casesjjf  E  A.  Rowe 
on  hubr'if  corjiite,  January  te  in,  ls.")7. 

Coming,  then,  to  the  'merits  of  the  case,  the 
learned  counsel  for  Robinson  and  Devoe  insist  that 
that  portion  of  the  tliirty-tirst  section  of  the  Prac- 
tice Act,  allowing  the  Courts  to  appoint  attorneys 
for  delendaiits  iu  lieu  of  publication,  " is  uncon- 
stitutional, and  against  the  principles  ot  a  free 
government." 

The  Constitution  of  the  United  States,  and  the 
Constitution  of  this  Slate,  both  provide  that  no 
person  shall  "  be  deprived  of  lifc,_liberty,  or  prop- 
erty, without  due  process  of  law." 

Whether  this  resinetiou  applies  as  well  to  the 
Legislature  as  to  the  Judiciary,  it  is  not  now  neces- 
sary to  determine,  as  the  (pieation  is  not  involved 
in  this  ca.se.  If  the  personal  judgment,  in  cases 
like  this,  was  intended  by  the  Code  to  be  final  and 
conclusive,  under  aU  circumsUnces,  afler  the  ex- 
piration of  six  mouths,  then  its  constitutionality 
might  admit  of  very  grave  doubt.  But  we  cannot 
think  that  such  was  the  inleatioa  of  the  Legisla- 
tnre.  ...  1 

It  is  true  that  the  judgment  is,  in  fnwn,  personal 
and  final,  and  that  the  C'lide,  Section  SS.  authorizes 
the  Cou  I,  upon  such  terms  as  may  be  just,  to  allow 
the  defendant,  at  any  lime  within  six  months,  to 
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answer  to  the  merits  of  tlie  or'ginal^  action.  Un- 
der tlie  theory  of  the  Practice  Act,  tlie  defendant, 
wiien  puiiirnont'd  in  the  manner  presci'ibed,  is  a« 
duly  briiuxht  into  Court  as  if  personally  served 
"VV'ilh  the  suninions;  and,  as  a  legiliiiiate  result  of 
bein^  legally  in  Court,  unless  he  denies  the  alle- 
({ations  of  the  complaint  within  six  months,  he  is 
lield  to  admit  them  tobetiue,  and  cannot  after- 
waids  show  Iheir  falsity. 

lJut  this  theory  of  the  code,  as  applicable  to  <//•'« 
case,  prtfceeds  upon  the  ^jround  that  the  defendant 
was  in  fact  within  this  State,  and  c'/«cf«/«/ himself 
to  avoir/  the  eeivice  uf  jirmttK.  The  allidavit.  is 
ciAy  ^rima  facie  evidence  of  these  facts.  It  untrue 
In  point  of  fact,  the  defendant  could  at  any  lime 
institute  his  suit  to  set  aside  the  judf:ment  upon 
theg'ound  of  fraud.  This  frinul  i.s'not  found  in 
the  cause  of  action  as  set  forth  in  ilie  complaint, 
but  in  the  manner  of  brin^inj;  the  defendant  into 
Court.  Upon  a  false  slate  of  facts,  as  to  the 
Ui'ounds  upon  wliieh  the  service  of  process  has 
been  dispensed  with,  the  pluiotifl'  has  obtained  a 
judgment  in  his  own  wrong,  and  that  judgment 
cannot  be  permitted  to  stand.  Like  any  other 
judgment  obtained  bv  fraud,  it  may  be  set  aside, 
lint  when  the  facts  of'  residence  and  concealment 
do  exist,  then  the  defendant  has  no  right,  aflei'  tlie 
expiration  of  the  six  months,  to  question  the  truth 
of  the  allegations  of  the  coni]ilaint.  IJe  is  deemed 
to  be  in  Court,  under  such  a  state  of  circumstances, 
and  must  be  held  to  know  the  allegations  of  the 
complaint  and  to  admit  them  to  be  true,  in  the 
same  manner  as  if  personally  seived  with  the 
summons.  When  he  in  fact  conceals  himself  to 
avoid  the  service  of  process,  he  cannot  coni|)lain 
of  the  want  of  such  service,  when  he  has,  by  his 
own  act,  prevented  it.  The  plaiutiU'  has  a  right 
to  the  service  of  process,  and  he  cannot  be  de- 
prived of  this  right  by  the  act  of  the  defendant 
who  voluntarily  puts  himself  beyond  the  reach  of 
process,  with  the  criminal  intention  oj'  avoiding  it. 

The  judgment  in  this  c.ise  was  good  until  set 
aside  lor  legal  cause,  and  the  garnishees  should 
have  answered.  The  order  of  the  Coui  t  below  is 
therefore  affirmed.  ]!lrnktt,  J. 

I  concur  ;  TtUHY,  C.  J 


George  ATcGreary  vs.  0.  C.  Osborne  and  others. — 
Dore  and  Ross  leased  to  Uankin  &  Co.  a  frame 
building,  resting  on  piles  driven  into  the  earth. 
The  basement  floor  was  on  the  ground;  and  in 
this  building  Uunkin  A  Co.  jnit  up  machinery  for 
u  steam  Houring  mill.  The  frame  in  which  the 
machinery  was  (ilaccd  was  snjiported  by  props 
from  the  basement  story,  and  was  also  fastened  to 
the  building  by  screws,  bolts  and  nails.  During 
the  continuance  of  tiie  lease,  Kankin  &  Co.  sold 
the  property  to  Osborne  for  ifT.onii,  he  i)ttying 
down  lf.3,(_iuu  and  executing  his  promissory  notes 
for  the  balance.  In  the  written  contract  of  sale 
executed  by  all  the  paities,  it  was  stipulated  that 
Osborne  was  to  have  immediate  possession  ;  and, 
upon  payment  of  the  note,  Rankin  <k  Co.  were  to 
execute  a  bill  of  sale.  In  case  Osborne  failed  to 
pay  any  one  of  the  notes,  Ra  kin  &  Co.  were 
authorized  to  take  possessi<in  of  the  jiropeity  and 
sell  it,  paying  any  surplus  that  might  i  eiiiaiii  alter 
discharging  the  notes  to  Usboi  ue.  M  hile  Osborne 
was  in  possession,  and  belbre  any  one  of  the  notes 
became  d.ie,  he  employed  the  plaimill"  to  repair 
the  machinery.  Alter  the  repairs  were  made, 
Osborne  sold  to  Veatch,  and  he  to  Rankin  &  Co., 
who  executed  a  new  contract  of  sale  to  Veatch. 
This  suit  w  as  brought  to  recover  the  uuiouut  due 


for  work  and  labor,  and  to  enforce  a  mechanic's 
lien  upon  the  machinery.  The  plaimill'  had  judg- 
nieiit  in  the  Court  below,  and  the  delendauis  ap- 
pealed. 

The  rule  iii  reference  to  fixtures  is  applied  with 
diD'eient  degrees  of  strictness  as  between  dilleient 
parties;  'i  Kent,  ;;4.">.  As  between  the  landlords 
and  tenant  in  this  case,  there  would  seem  to  he  no 
doubt  as  to  the  right  of  the  latter  to  remove  the 
machinery.  Hut,  as  betw  een  vendor  and  vendee, 
the  maehineiy  would  lie  considered  us  part  of  the 
realty  ;  'i  Kent,  Slii,  and  authorities  there  cited. 

The  first  section  of  the  Act  of  April  I'.ith,  Is.".)!, 
gives  meelianics  and  others,  for  woik  and  labor  or 
materials  furnished  for  the  construction  or  repair- 
ing of  any  building,  wliai  f  or  other  sniierstrueture, 
a  lien  upon  such  building,  wharf  or  snperstrnetiire, 
lor  the  woi  k  and  labor  done  or  materials  furnished. 
The  fourth  section  goes  further,  and  also  gives  a 
lien  upon  the  land,  if  at  the  time  the  land  belonged 
to  the  persipii  who  caused  the  superstructure  to  be 
e  ecled.  The  tenth  section  gives  niecliuiiics  and 
iirtisans  a  lien  upon  personal  property  made, 
altered  or  repaired  by  them,  with  the  right  to 
retain  the  possession  until  payment. 

i'uttiiig  these  different  provisions  fogethir,  and 
the  evident  intentiiui  of  the  Act  was  to  give  me- 
chanics and  artisans  a  lien  tor  all  work  done  by 
them  njiou  any  di  scription  of  iiroperty.  The  first 
section  is  very  broad,  and  irives  a  lien  upon  the 
sii)ierstruclure  itself,  as  distinct  from  the  land; 
and  the  fourth  section  gives  a  lien  also  ujjon  the 
land,  when  the  same  is  owned  by  the  iiersun  who 
caused  the  supc  structure  to  lie  erected.  The 
object  of  the  Act  was  to  give  the  mechanic  a  lien 
upon  whatever  intere.-t  the  person  had  w  ho  caused 
the  superstructure  to  be  made.  If  the  party  owned 
only  the  superstructure,  then  the  lien  would  only 
attach  to  that;  but  if  he  also  owned  the  land,  the 
lien  would  also  embrace  it.  And  any  interest  in 
land  which  could  be  sold  under  execution  would 
be  the  subject  of  such  a  lieu. 

Unless  we  give  the  Act  this  construction,  we 
must  do  manifest  injustice  to  the  language  of  the 
Urst,  fourth  and  tenth  sections.  It  may  often 
happen  that  the  ownership  of  the  superstructure 
may  be  in  one  person,  and  that  of  the  land  in 
another.  6  Mass.  Rep.,  4^7  ;  S  Mass.  Rep.,  'JS2  ;  3 
Kent,  4s7,  (note).  From  the  quasi  moveable 
character  of  the  property  involved  in  this  case, 
the  plaintifl  could  not  take  and  keep  possession  of 
it,  as  of  that  kind  of  property  mentioned  in  the 
tenth  section.  This  state  of  case  was  foreseen  by 
the  framers  of  the  Act ;  and,  therefore,  the  lieu 
was  given  upon  thesuperstructureitself  as  distinct 
fi  0111  the  land. 

It  is  very  justly  contended  by  the  counsel  of 
defendants  that  Osborne  could  do  no  act  to  affect 
the  rights  of  Dore  and  Ross,  or  those  of  Rankin  & 
Co.  The  latter  had  agreed  to  sell  their  interest  to 
Osborne,  and  had  placed  him  iu  possession  ;  and, 
under  the  stipulations  contained  in  the  written 
contract  executed  by  Rankin  &  Co.  and  Osborne, 
the  remedy  left  Rankin  A  Co.,  upon  non-payment 
of  the  balance  of  the  iiurcliase  money,  was  a  sale 
of  the  property.  0.-<borue  had  the  right  to  insist 
upon  a  sale,  and  the  payment  of  the  surplus  pro- 
ceeds, if  any,  to  him.  This  right  existed  iu  , 
Osborne  at  the  time  the  work  was  d.me,  and  the 
lieu  attached  upon  his  interest.  Those  who  pur- 
cha.sed  afterwards  took  subject  to  the  lien. 
Judgment  atliruied.  BritNETT,  J. 

I  concur  :  Tbuiiy,  C.  J. 
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Close  vs.  S'cain  ei  a^.— lliis  was  an  action 
against  the  delendiiuts  as  administrators  of  John 
Marsh,  diseased.  IVrsoiml  service  was  dvily  made 
on  both  defendants  ;  and,  no  answer  having  been 
tiled  within  the  lime  prescribed  by  law,  a  judg- 
uient  by  default  was  taken. 

Defendants  moved  to  set  aside  the  judgment,  on 
the  ground  that  the  default  was  taken  by  the 
niistaKe,  inadveriance,  or  excusable  neglect  of  de- 
fendants; and  also  on  the  ground  that  the  com- 
plaint did  not  state  facts  enfficieDt  to  constitute  a 
cause  of  action. 

The  aflidavits  in  support  of  the  motion  not  only 
fail  to  show  any  reason  for  settire  aside  the  jodg- 
nient  on  the  first  ground,  but  aisclose  the  most 
gross  and  culpable  neglec*  on  the  i^art  of  the  de- 
fendants. Thev  were  personally  served  on  the  17th 
of  I'ehruary,  and  took  no  steps  in  the  matter,  even 
by  consulting  an  allorney,  until  the  time  for  an- 
swering had  expired ;  the  only  excuse  oflered  for 
this  neglect  is  ignorance  of  the  law  requiring  an 
answer  to  be  tiled  within  ten  days. 

The  objection  to  the  sufliciency  of  the  complaint 
is  not  tenable.  The  ccmplaint  shows  that  Marsh, 
in  his  lifetime,  was  indebted  to  one  I.ibrian,  who 
assigned  a  portion  of  his  claim  to  plaintiff,  as  col- 
lateral secuiity  ;  that  afterwards  he  made  a  patrol 
assignment  of  the  whole  claim  to  plaintifl,  for  a 
valuabie  consideration  ;  that,  after  such  assign- 
ment, Librian  brought  suit  on  the  demand  again.st 
Marsh ;  that  it  appeared  iu  evidence  on  the  trial 
that  the  present  plaintiti'  was  the  real  owner  of  the 
claim,  and  that  a  general  verdict  was  rendered  in 
that  suit  IVjr  the  defendant. 

It  is  now  claimed  by  appellants,  that  the  verdict 
in  that  suit  is  a  bar  to  this  action.  We  are  not 
able  to  see  how  the  action  of  hibrian,  after  be  bad 
parted  with  his  interest  in  the  claim,  could  preju- 
dice the  rights  of  his  assignee,  who  does  not  ap- 
pear to  have  had  any  notice  of  the  proceeding.  In 
outer  to  constitute  a  bar  to  the  action,  it  should 
appear  that  the  former  suit  was  not  only  about 
the  same  cause  of  action,  but  between  the  same 
parties.  As  Ihe  present  platntif!  was  a  stranger 
to  the  former  suit,  his  riglils  are  not  affected  by  its 
result. 

We  think  that  the  allegation,  that  the  claim  was 
presented  to  the  administrators,  accompanied,  "as 
vouchers  for  the  truth  thereof,"  by  the  affidavit 
both  of  plaintiff  and  his  a.ssignor,  and  was  for- 
mally rijocted,  suflicient  to  enable  the  party  to 
maintain  the  action  without  staling  the  contents 
ot  Ihe  affidavits. 

The  objection  to  the  form  of  the  judgment  is 
not  well  taken  ;  it  is  entered  in  the  usual  forms  of 
judgments  by  default ;  and,  though  upon  its  face  a 
general  money  judgment,  yet  the  ]4uth  section  of 
the  I'robate  Act  declares  that  the  effect  of  such  a 
judgment  ghall  be  only  to  establish  the  validity  of 
the  claim.  We  see  no  reason  why  a  judgment  by 
default  may  not  be  taken  again.-.t  an  administra- 
tor, as  well  as  any  other  party.  The  law  requires 
that  be  should  be  served  witli  process,  but  P'o- 
Tides  no  means  of  compelling  him  to  answer.  The 
default  must  be  taken  as  an  admission  of  all  the 
material  allegations  of  the  complaint,  which  are, 
we  think,  sufficient  to  entitle  plaintiff  to  recover. 

The  allegations  as  to  the  merits  of  the  defense, 
contained  in  the  afhdavits  of  defendants,  were  en- 
titled to  noconsideiati(m  at  the  hands  of  the  Court. 
If  defendants  had  shown  any  reasonable  or  valid  [ 
excu>e  for  their  failure  to  answer,  then  it  would 
have  been  proper  for  the  Court  below  to  consider  j 
the  nature  of  tiie  facts  relied  on  as  a  defense,  in  | 


order  to  determine  whether  the  ends  of  justice 
would  be  promoted  hy  opening  the  judgment. 

None  of  the  causes  for  setting  aside  a  judgment 
by  default,  mentioned  in  tlie  statute,  areshnwn  to 
exist  in  this  case,  and  the  Cuuit  below  properly 
refused  the  application. 

.lodgment  affirmed.  Tkkry,  C.  J. 

I  concur  :  Uckmstt,  J. 


Tlie  People  fx  relatione  Kdicard  Bofqui  vs.  J.  B. 
CroctM  and  H.  H.  Payron. — Mandamus  to  compel 
defendant  (,'rockett,  as  {'resident,  and  Payson,  as 
Secretary,  of  the  Sacramento  Valley  Railroad  Com- 
pany, to  transfer  to  the  relator,  on'the  books  of  the 
Company,  one  hundred  and  twenty-seven  shares  of 
stock. 

On  the  2':th  day  of  January,  1S57,  W.  A.  Palmer 
was  the  owner  of  the  shares,  and  on  that  day 
transferred  ihcni  to  the  relator  for  a  valuaMe  con- 
sideration. Previous  to  the  assignment,  I'.ilmer 
had  eiccuted  to  the  Company  his  note  for  f  ."i,.>73  81, 
which  was  still  unpaid.  Un  the  Soth  day  of  Jan- 
uary, I'l.'u,  the  U'lard  of  Directors  passed  a  by-law 
to  the  effect  that  no  transfer  of  stock  would  b« 
made  upon  the  books  of  the  Company  until  all  in* 
debtediK'ss  of  the  assignor  had  been  liquidated. 
On  the  lith  day  of  February,  1>.j7,  the  r^'lalor  re- 
quested a  transfer  to  be  made  to  him,  which  was 
refused  by  the  Company,  except  upon  condition 
that  the  relator  would  pay  the  note  of  I'almer. 
The  District  Court  ordered  a  peremptory  mandate, 
and  the  defendant  appealed  to  this  Court. 

The  twentieth  section  of  tfie  amendatory  Act  of 
1S.")4,  page  -A,  provides  tfiat  transfers  of  stock  may 
be  made  by  indorsement  and  delivery  of  the  cer- 
tificates, siirned  by  tfie  p  oprietor;  "but such  trans- 
fer shall  not  be  valid  except  as  between  the  parties 
thereto,  until  the  same  shall  have  been  entered  in 
the  book  of  stockholders. 

The  only  question  in  the  case,  arising  under  this 
provision  and  the  former  adjudications  of  this 
Cou't  is,  whether  the  Company  tiad  any  interest  in, 
or  lien  upon  the  stock  at  the  time  the  transfer 
was  made.  The  transfer  is  only  invalid  as  against 
a  third  party,  who  has  some  legal  and  valid  exist- 
ing claim  upon  tfie  property.  If  the  Company  bad 
no  such  interest,  then  the  transfer  was  good  as 
between  the  parties,  and,  being  good  as  between 
Iheni,  the  Ccunpany  could  not  rightfully  object  to 
the  demanded  transfer. 

Tlie  Company  had  no  lien  by  express  agreement, 
or  by  its  charier  ;  and  no  lien  could  exist  at  com- 
mon law.  Angcll  it  A.  on  Cor.,  Sec.  3.)-").  How,  then, 
did  the  Company  acquire  the  alleged  lien?  The 
by-law  was  passed  two  days  after  the  transfer. 
Could  it  have  a  ret' ospective  operation?  We 
think  not. 

Under  the  provisions  of  the  fourteenth  section,  the 
lioard  had  the  right  to  pa.ss  such  a  by-law,  to  oper- 
ate piospeciivclj .  But  whether  such  a  by-law 
would  afJcci  even  future  purchasers  of  stock,  with- 
out notice,  is  a  question  not  arising  in  this  case. 
When  the  charter  itself  does  not  give  the  corpora- 
tion this  lien,  and  when  the  purchaser  has  no 
notice  of  the  by-law,  it  has  been  njuch  doubted 
whether  the  lien  of  the  Company  can  be  sustained. 
0  Pick.,  1  Harrington  s  Uel.  Rep.,  vi7;  8Ser. 
k  R.,  73.  Ill  the  case  of  Tu  lie  vs.  Walt.m,  1  Kelly'a 
Ga.  Rep.,  4.'!,  where  the  lialjility  of  the  stock  holder 
u^ts  stated  in  the  certifical'-,  and  was  Qreated  by 
a:i  express  by-law,  the  lien  if  the  Company  for 
(!'  i>N  due  to  it  was  sustained  a;;ainst  a  subse<iuent 
piirchaser  having  notice. 
Our  conclusiuu  is,  that  the  Company,  at  the  data 
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of  the  transfer,  had  no  vested  interest  in  the  stock ; 
and  that  the  by-law  passed  afterwards  could  have 
no  retrospective  operation.  The  right  of  the  rela- 
tor to  the  tranxl'er  had,  therefore,  attached  before 
the  passage  of  the  by-law,  and  could  in  uo  way  be 
affected  by  it. 

Judgment  affirmed.  Biiiinett,  J. 

I  concur:  Tehuy,  J. 


John.  S.  WUliamn  vi.  WilUam  F.  Walton. — This 
was  an  action  for  work  and  labor,  and  for  mate- 
rials furnished.  The  defendant  set  up,  in  bar,  a 
former  submission  of  the  same  nuitters  involved  in 
this  suit  to  arbitration,  oud  the  award  of  the  arbi- 
trators. In  the  submission,  it  was  stipulated  that 
the  .lame  should  be  enlered  as  an  order  of  the 
County  Court.  The  defendant  had  judjj;ment  in 
the  Court  below,  and  the  phtintilf  appealed. 

The  only  question  in  the  case  is,  whether  the 
award  was  void. 

It  is  clear  tliat  the  County  Court  had  no  juris- 
diction, and  could  render  no  judgnieut.  6  Cal. 
Kep.,  43,  :i7»  ;  Minniohite  vs.  Ramirez,  July  term, 

\m. 

The  submission  in  this  case  was  made  under  the 
provisions  ol'  the  yslst  section  of  the  Code.  The 
submission,  under  the  statute,  is  but  one  mode  of 
instituting  a  suit;  and,  after  the  submission  is 
filed  with  the  clerk,  and  the  proper  entry  is  made 
by  him,  the  submi.s.sion  becomes  irrevocable,  with- 
out the  consent  ol  bolh  iiarties  ;  and  the  arbitra- 
tors may  be  conipelled  bv  the  Court  to  make  an 
award;  and,  when  made,  it  may  be  enforced  by  the 
Court  in  the  same  manner  as  a  judgment. 

It  is  well  settled  that  an  award  may  be  good  in 
Iiart,  and  bad  in  part,  or  void prolunto  or  in,  toto; 
and  may,  therefore,  be  enforced,  or  not,  accord- 
ingly. 2  Cal.  Kep.,  rsi ;  1  Hill,  luS;  Si  Cowen,  ():^^; 
l.SJohn.,  Hut  if  the  parts  [be  inseparable, 

the  whole  must  stand  or  fall  together. 

It  is  insisted  by  the  counsel  for  the  defendant, 
that  although  the  County  Court  had  no  jurisdic- 
tion of  the  subject  matter,  and  no  judgment  could 
be  rendered  upon  the  award,  it  is  still  good  as  a 
common  law  arbitration,  and  can  be  enforced  bv 
Buit  iu  the  District  Court. 

Uut  we  think  this  position  is  not  correct.  The 
objection  goes  to  the  whole  award  ;  and  when  par- 
ties e.vpiessly  stipulate  to  submit  their  matters  in 
controversy  in  a  special  statutory  mode,  we  have 
no  right  to  infer  that  they  intended  to  be  bound  at 
all,  unless  the  mode  stated  was  substantially  pur- 
sued. A  common  law  submission  is  a  very  differ- 
ent thing  from  a  submission  under  our  statute. 
In  the  latter  case  the  proceeding  is  in  Com  t,  the 
arbitrators  are  under  its  control,  and  the  remedies 
of  the  parties  much  more  simple,  direct,  and  effi- 
cient. We  cannot  undertake  to  decide  that  the 
parties  in  this  case  would  ever  have  agreed  to  a 
common  law  submission.  They  evidently  intended 
a  proceeding  in  Court,  where  each  party  cou  d 
avail  himself  of  all  the  remedies  allowed"  by  the 
statute.  As  they  both  intended  the  proceedings 
to  be  under  the  control  of  the  Court,  and  as  they 
were  both  equally  mistaken  as  to  its  want  of  juris- 
diction, the  submission  was  wholly  void.  The 
arbitrators  under  this  statutory  submission  con- 
stitute a  part  of  the  Court ;  and  if  the  Court  itself 
has  no  jurisdiction,  the  arbitrators  can  have  none; 
uor  cm  they  have  common  law  powers,  when  ap- 
pointed in  the  mode  provided  for  by  the  statute. 
For  these  reasons  the  judgment  of  the  Court  be- 


low is  reversed,  a  new  trial  ordered,  aud  the  cause 
remanded  for  further  proceedings ; 

BllRVETT,  J. 

I  concur :  Tkukv,  C.  J. 

McKeon  vs.  J?wi(r.— This  was  an  action  to  re- 
cover possession  of  a  mining  claim,  the  plaintifT 
alleging  title  and  prior  posse.ssioo.  The  defendant 

I  set  up  a  title  by  purchase  at  a  sale  under  execu- 
tion. A  demurrer  to  the  answer,  on  (he  grouud 
that  the  facts  stated  constituted  no  defense,  was 

(  sustained  by  the  Court  below,  and  a  judgment  ren- 
dered in  fhvor  of  plaintiH'. 

I  The  question  presented  is,  whether  a  mining 
claim  is  liable  to  seizure  and  sale  under  execution. 

i  By  our  statute,  "all  good.s,  chattels,  money,  and 
other  property,  real  and  personal,  of  the  judgment 

;  debtor,  not  exempt  by  law,"  is  liable  to  execution. 

I'loperly  is  the  exclusive  right  of  possessing, 
enjoying,  and  disposing  of  a  thing;  it  is  "the 
right  and  interest  which  a  man  has  in  lands  and 

,  chattels,  to  the  exclusion  of  others;"  and  the  term 
is  sufficiently  comprehensive  to  include  every  spe- 
cies of  estate,  real  or  personal.  17  John.,  '2&;i  ■  14 
Kast.,  370. 

The  Legi.slature  have,  by  a  series  of  enactments, 
recognized  the  right  of  the  miner  to  take  and 
occupy,  for  mining  purposes,  a  portion  of  the 
public  domain,  and  has  provided  a  remedy  by  ac- 
tion against  ail  who  trespass  on  his  po.sscssion. 

"  Hy  ihis  appropriation  he  acquires  a  vested  in- 
terest in  the  exchisive  oecupatiou  and  eojovment 
of  the  land,  as  against  all  the  world,  subject  only 
to  the  right  of  the  Government  by  whose  license 
and  permission  his  possession  was  acquired  ;  and 
his  right  to  protect  the  property,  lor  the  time 
being,  is  as  full  aud  perfect  us  if  he  was  the 
tenant  of  the  superior  proprietor  for  years,  or  for 
lile."  Merced  Mining  Company  vs.  Fremont, 
April  term,  1857. 

He  has,  in  addition  to  the  right  of  exclusive  pos- 
session and  enjoyment,  the  right  of  absolute  dis- 
position ;  and  uiay  .sell,  transfer  or  hypothecate, 
without  let  or  hindrance  from  anyone."  Contracts 
for  the  sale  of  such  interests  have  been  frequently 
recognized  and  enforced  by  the  Courts. 

VVc  think  the  interest  of  a  miner  iu  his  mining 
claim  is  property,  and  not  having  been  exempted 
by  law,  may  be  taken  in  execution. 

Judgment  reversed,  and  cause  remanded  for  fur- 
ther proceedings.  Tehrv.  C.  J. 
I  concur  :  Blrneit,  J. 


Williams  vs.  CoviUaiid et  al. — This  was  an  action 
on  a  promissory  note  made  by  Murray,  and  in- 
dorsed by  defendant  Covillaud.  Due  presentation 
and  notice  of  non-payment  is  admitted. 

The  question  presented  is,  whether  the  holder 
of  the  note  had,  by  agreeing  to  extend  the  time  of 
payment,  without'the" consent  of  the  indorser,  dis- 
charged his  liability. 

There  is  no  doubt  that,  in  order  to  release  an  in- 
dorser, the  agreement  must  be  made  with  the 
maker  of  the  note,  for  a  valid  consideration  and 
such  as  will  susjiend  the  right  of  action. 

The  consideration  in  this  case  was  a  written 
guaranty  of  payment  at  a  future  date,  wliich  was 
sufficient  to  support  the  agreement.  We  think 
the  acceptance  of  this  guaranty  operated  to  sus- 
pend the  right  of  action;  10  "Yerg.;  14  Mes.  A 
Webb,  4(18.  The  question,  whether  the  contract 
for  delay  was  made  with  the  maker  of  the  note, 
was  a  fact  for  the  jury. 
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On  this  point,  the  defendant  shoired,  by  the  ad- 
missions of  plaintiff,  that  in  consequence  of  a 
written  guaranty  by  a  third  party  he  had  extended 
the  time  of  payment  sixty  days;  that  tliis  ex- 
tension was  witiiout  the  knowledge  of  the  indorser; 
but  that  the  maker  and  guarantor  said  "  that  it 
was  all  right." 

Plaintiff  then  introduced  Murray,  the  maker  of 
the  note,  who  testified  that  the  guaranty  was 
"  not  given  at  his  request,  nor  upon  any  arrange- 
ment with  the  holder  of  the  note ;  that  he  had 
made  no  contract  for  an  extension  of  time  with 
the  holder  of  the  note,  nor  was  the  guaranty  given 
upon  any  agreement  between  himself  and  the  1 
guarantor  or  the  holder  of  the  note."  | 

There  was  a  conftici  between  this  testimony  and 
the  admissions  of  plaintifl,  js  shown  by  the  evi- 
dence of  Duprey,  and  the  jury  were  the  judges  of 
the  degree  of  credit  to  which  it  was  entitled  ;  it 
was  one  of  those  questions  which  it  is  peculiarly 
the  province  of  the  jury  to  decide  ;  and  with  their 
decision  the  Court  will  not  interfere. 

Judgment  aflSrmed.  Terrt,  C.  J. 

I  concur  :  Bcrsett,  J. 


Wicis  et  al.  vs.  Ludwig  et  al. — The  record 
offered  by  defendants  to  support  their  plea  of 
former  judgment  was  improperly  admitted  in 
evidence  ;  that  which  on  its  face  purported  to  be 
the  judgment  of  a  competent  Court  is  shown,  by 
the  finding  and  agreed  statement,  to  have  been  a 
judgment  entered  in  vacation,  upon  a  trial  had  liy 
stipulation  before  the  judue  and  a  jury  after  the 
adjournment  of  the  Court  for  the  term. 

It  is  absolutely  essential  to  the  validity  of  a 
judgment  that  it  be  rendered  by  a  Court  of  com- 
petent jurisdiction,  at  the  time  and  place,  and  in 
the  form  prescribed  by  law.  Jurisdiction,  in 
certain  cases,  is  given  by  our  Constitution  and 
laws  to  the  District  Courts,  which  are  required  to 
hold  regular  terms  lor  the  trial  of  causes,  com- 
mencing at  a  day  fixed,  and  adjourning  from  time 
to  time,  until  the  business  of  the  term  is  disposed 
of,  or  the  time  for  holding  another  term  in  the 
same  district  has  arrived.  Xo  trial  can  be  had  or 
judgment  entered,  except  in  term  time.  Smith  vs. 
Chichester,  1  Cal.,  409. 

It  is  said  that  the  judgment,  being  upon  its  face 
regular,  could  not  be  attacked  collaterally ;  but  the 
party  aggrieved  must  pursue  his  remedy  by  ap- 
peal. Appeals  can  be  taken  only  from  the  judg- 
ments of  a  Court ;  here  there  is  no  judgment  of  any 
tribunal  hariDgjurisdiction;  the  proceeding  was  a 


mere  nullity.  "  There  was  in  fact  do  Court  in 
session,  and  no  judgment  could  by  law  bare  been 
pronounced  ;  and,  consequently,  it  it  not  only  a 
nullity,  in  the  ordinary  signification  of  the  term, 
when  applied  to  judgment;*  of  Courts  having  no 
jurisdiction  over  the  subject  matter  or  the  parties, 
but  it  is  not  even  the  act  of  a  Court,  and  is  there- 
fore not  susceptible  of  appeal,  or  the  subject  oi 
revision  in  an  appellate  tribunal."  Doss  TS. 
Waggoner,  .3  Texas,  51.5. 
Judgment  reversed  and  cause  remanded. 

Terbt,  C.  J. 

I  concur :  Bi-rnitt,  J. 


Charla  P.  Rice  vs.  ff.  if.  CJutrtncey  and  olhert. — 
This  was  a  bill  in  chancery,  to  close  up  a  partner- 
ship, for  the  sale  of  the  partnership  property,  and 
a  distribution  of  the  proceeds.  The  ca.se  was,  by 
agreement,  referred  to  a  sole  referee,  who  reported 
the  evidence,  bis  findings  upon  the  testimonv, 
and  a  decree.  This  report  was  confirmed,  and 
a  decree  rendered  by  the  District  Court  in  con- 
formity with  the  report,  and  the  defendants  ap- 
pealed. 

The  main  point  relied  upon  by  the  defendants 
is,  that  the  finding  of  the  referee  was  against  the 
evidence.  We  have  examined  the  testimony,  and 
we  can  see  no  sutlicient  ground  for  disturbing  the 
decree  of  the  District  Court.  The  other  points  in 
the  case  are  not  material. 

Judgment  affirmed.  BrBXiTT,  J. 

I  concur :  TcRsr,  C.  J. 


Scannell  vs.  Strahle.—7be  findings  in  this  case, 
which  are  supported  by  the  evidence,  fully  sustain 
the  judgment;  and  we  have  often  held  that  we 
will  not  disturb  the  proceedings  of  a  Court  or  jury 
on  account  of  conflicting  evidence. 

The  testimony  offered  by  defendants,  to  prove 
ownership  in  the  property,  was  properly  rejected, 
because  entirely  inconsistent  with  the  declarations 
and  admissions  of  defendants,  made  at  the  time 
the  plaintiff  was  induced  to  permit  the  property  to 
remain  in  their  possession  until  called  for. 

Judgment  alfirmed.  Terbt,  C.  J. 

I  concur :  Burnett,  J. 


Wdzlar  vs.  /«  Company. — The  evidence  in  this 
case  was  not  sufficient  to  warrant  the  verdict  of 
the  jury,  and  a  new  trial  was  properly  granted. 

Judgment  affirmed.  Terrt,  C.  J. 

I  concur :  Bdrmitt,  i. 


I  nSTD  E  X 


TO  THE 


OPINIONS  OF  THE  SUPREME  COURT, 

JANUARY   TERM,   1  8  5  8/ 


A. 

ABANDONMENT. 

£re  Ejkctmknt,  8,  4,  5,  6. 

ACKNOWLEDGMENT. 

Skk  Marrikd  Women,  1. 

1.  In  thifl  State  the  recordinpr  a  deed  not  being  necessary 
to  pass  title,  but  only  as  notice  to  third  parties,  where 
a  deed  with  an  improper  certUicate  of  acknowledgment 
has  been  recorded,  the  officer  taking  the  acknowledg- 
ment can,  during  his  continuance  In  office,  correct  the 
error  by  nuiking  a  new  certilicate,  where  the  rii:hts  of 
third  parties  have  not  intervened.  Sours  vs.  Zavha- 
Hah,  ST. 

2.  As  tlie  recorder  had  no  right  to  record  a  deed  with  an 
insufficient  certificate  of  iicknowledgnient,  the  certifi- 
cate remained  an  act  in.  ptti^,  notwithstanding  the  im- 
proper recording  of  it.  jb. 

8.  In  the  acknowledgment  of  a  deed  by  a  married  wo- 
man, really  made  as  required  by  the  statute,  but  not  so 
certified  to,  the  certificate  can  be  amended  by  the  ofli- 
cer,  Hfter  the  deed  is  recorded,  nunc  pro  tunc,  pro^id- 
no  rigtita  of  third  parties  have  attached.  lb. 

ADMINISTRATOR. 

Srs  Kstates  of  Dkceaskd  Pkrso.ns,  1,  2. 

1.  The  acceptance  by  the  Probate  Ctiurt.  of  the  resigna- 
tion of  an  administrator  is  sufficiently  estaltlislked  by 
the  appointment  of  his  successor.  Ifat/tie^  \s.  WeeA'S, 
21. 

2.  The  Probate  Court  has  no  right  to  accept  the  resigna- 
tion of  an  administraior  until  he  has  settled  his  admin- 
istration accounts,  /ft. 

8.  But  such  an  acceptance  of  his  resignation  is  only  a 
voidable  error,  and  not  void.  7ft. 

4.  And  wliere  the  successor  of  an  administrator  so  re- 
signing, sold  land  under  order  of  the  Probate  Court, 
Held,  that  the  purchaser  could  maintain  ejectment 
against  a  grtmtee  of  the  heir;  ns  whether  the  sale  be 
void  or  voidable,  the  purchjiscr,  who  has  paid  the  debts 
of  the  estate,  should  have  a  Hen  upon  the  estate  for  his 
purchase  money,    /ft.  i 

6.  AM  the  equities  of  all  the  parties  could  be  settled  in  a 
distinct  procewiing.  Jb. 

6.  A  judgment  against  an  administrator,  though  in  the 
form  of  a  common  money  judgment  by  default,  is  valid, 
its  only  effect  being  to  establish  the  validity  of  the  claim. 
Cha«e  vs.  Swain.  40, 

7.  A  judgment  by  default  may  as  well  be  taken  against 
au  administrator  as  any  other  party.  lb. 


AMENDMENT. 

See  Practick,  1,  2,  8.  Records. 

APPEAL. 

See  Contempt,  1.    iNjrxcTios,  2.  New  Trial,  8.  Usder- 

TAKIKG,  1.     VkRDICT,  1. 

1.  The  reversal  of  a  judgment  leaves  to  the  parties  the 
same  rights  they  originally  had.  Phelan  vs.  SuperH- 
8ors,  4. 

2.  The  appellate  Court  will  not  therefore  amend  the  judg- 
ment, by  ordering  the  case  to  be  remanded,  in  order  to 
allow  the  plt  Mdiiigs  to  be  amended  ;  as  the  right  to  do 
so  exists  under  the  judgment  of  reversal.  lb. 

8.  The  appellate  Court  will  not  disturb  a  verdict  when 
the  testimony  i.s  conflicting  or  where  the  credibility  of 
witnesses  nnist  he  passed  on.    People  vs.  Ah  /7,  6. 

4.  Where  a  i)arty  appealed  from  a  Justice's  Court  to  a 
County  Court,  and  the  justice  neglected  to  send  up  with 
the  record  the  notice  of  appeal,  Held  that  it  was  error 
to  refuse  to  allow  appellant  the  opportunity  of  moving 
to  compel  the  justice  to  send  it  up,  by  peremptorily  dis- 
missing the  ap()eal.   Hhermaii  vs.  Holherg.,  7, 

ARBITRATION  AND  AWARD. 

1.  Where  the  parties  entered  Into  a  submission  to  arbitra- 
tion, in  which  it  was  .■*fipul;ited  that  the  award  be  enter- 
ed as  the  judgment  of  the  County  Court,  //eld,  that  it 
was  void  in  toto,  that  Court  having  no  jurisdiction  over 
the  subject  matter  of  the  award.  M'Uliams  vs.  Wal- 
ton, 41 . 

2.  The  Court  having  no  jurisdiction,  the  arbitrators  could 
have  none  ;  nor  could  they  have  common  law  powers 
when  appointed  in  the  mode  provided  by  statute.  lb. 

ASSUMPSIT. 

See  CoBPORATios,  1,  2. 

ATTACHMENT. 

See  Estoppel,  1,2,3.   Merger,!.  Pabtnership,  1,  2,8. 
Receiver,  1,  2. 


BILL  OF  EXCEPTIONS. 

1.   In  an  application  for  a  mandamus  to  compel  a  Dis- 
trict Judge  to  sign  a  bill  of  exceptionB,  which,  the  rela- 


CALAVERAS  COUNTY,  COMITV,  CONSTITUTIONAL  LAW,  CONTEMPT,  CONTRACT,  ETC. 


tor  RllcRcs,  he  refuses  to  do ;  and  wliere  the  District 
Judjre  in  his  answer  avers  that  he  has  signed  a  true  bill 
of  exceptions  and  that  the  one  presented  l).v  relator  is 
not  a  true  bill ;  JIM  that  the  relator  is  not  entitled  to 
a  jury  to  try  the  issue,  under  section  of  the  Practice 
Act.  I'eoi'ilf  TS.  .yi'rff/i'  Tenth  JfMrirt.  r,. 
;.  Courts  of  such  extended  jurisdiction  and  Rr^'ve  res- 
ponsibi!ity  must  from  the  very  nature  of  the  case  he 
trusted  as  to  tlie  fidelity  of  their  records ;  and  their 
decision  thereou  is  final  and  conclusive.  JO. 


c 

CALAVERAS  COUNTY. 


CO*HTY. 

See  CoKSTfTt  TfOKiL  Law,    »,  lU,  11,  12,  i:!,  14, 15. 

CONSTITUTIONAL  LAW. 

1.  That  provision  of  the  State  Con.«tilutijn,  prohibiting 
the  passage  of  V.i\\9  ivnpairiiijr  the  obligation  of  contracts 
relates  solely  to  contracts  between  individuals,  and  not 
to  contracts'  between  the  Stale  and  individuals.  J/y- 
*/-«  vs.  linyli'Ji,  I. 

2.  Tile  Stale  cannot  be  sued  ;  all  parties  haviuj!  claims 
on  her  must  rely  on  her  fjood  faith  ;  and  tne  Le^'isla- 
ture  is  tne  only  organ  of  the  State  thai  can  act  on  such 
oblisations. 

8.  The  Act  of  April  21, 1^.10,  prohibitinR  the  payment  of 
warrants  dated  jirior  to  Jan.  1,  ISDT,  is  not  unconstitu- 
tional. ■//>. 

4.  Nor  does  it  alter  the  case,  that  irhen  such  warrants 
were  presented,  ihere  was  in  the  treasury  money  belong- 
inp  to  the  particular  fund  on  wtiicb  they  vten  drawn, 
BufTicient  for  their  p.iyir.eiit.    /  *. 

5.  The  Act  does  not  create  a  dibl  ;  it  only  suspends  or 
repeals  liie  j.revious  Act  of  appropriation,  lli. 

C.  Whatever  provision  of  a  statute  substantially  defeats 
the  end  contemplated  by  the  parties  in  uuikini,'  a  con- 
tract, must  impair  its  obligation.  Ka  tlie  law  enters  into 
Hie  contract  and  confirms  a  part  of  it,  the  obiii;ati.Mi  of 
such  a  contract  uuv<t  depend  upon  the  law  exi.sling  at 
the  time  the  contract  was  made.  The  contract  bein^- 
tlieii  complete  and  operative,  the  Leiiislature  cannot,  by 
a  suliscM'teul  act,  impair  its  obligation  by  requirinp  the 
p  ■•■f  ,rM  ince  o! ot'ifr  conditions  not  re<iuired  by  the  law 
of  ti|.  .  .;ni.:icl  ilseif.   Jiuhinnon  vs.  Mafief.  Opinion 

„/  H  n  ,'.  t..r.  • 

7.  l  o.  pr.i  i'ions  of  the  .\ct  of  April  2T,  IS'ii.  rwplirinj; 
all  i'l  '  sons  Ih.Miii'.!  certain  warrants  upon  Ihe  Treasurer 
of  (;  ihivei  as  coaiiiy,  to  present  the  same  for  re^nslry 
bcrori  a  eel  ;i\n  day  or  be  forever  barred  from  enforc* 
iu"  Ihe  paymeiil  thereof,  are  therefore  uncontlilutional. 
/'-. 

S.  'the  riil't  of  fvati?;»  ihrough  each  State,  with  every 
gpe>-'i  -  II  to  the  Constitution  of  the 

nrit  -i!  by  that  paramount  law, is 

geiT-.ii  '  'o  each  l  iti/.en. and  does  not 

dep'-i.'i  •]    .■iiiaud  cbaui-'i-able  grouud  of 

mere  coiuiiy-   Arch y  on  Ilahtm  Pofpun,  18. 

9.  The  character  of  immi;;rant  or  traveler,  bringing  with 
him  a  slave  into  thU  State,  must  la.st  so  lonff  as  it  is 
necessary,  by  the  ordinary  modes  of  travel,  to  accoin- 
pILsb  a  transit  throagh  the  State.  Nothing  hut  ac- 
cident or  impt  ratlve  necessity  could  excuse  a  greater 
delay.  Something  more  than  mere  ease  or  convenieuce 
must  intervene  to  save  a  forfeiture  of  projjerty  wlllch 
he  cannot  hold  as  a  citizen  of  the  Stale  through  which 
he  is  passim;.  lb. 

10.  Hut  vi-itors  for  health  or  pleasure,  stand  in  a  dilTer- 
cnt  iiositiou  than  travelers  ou  business,  and  are  pro* 
tecteil  by  the  law  of  comity.  Ih. 

11.  It  is  the  right  of  the  judiciary,  In  absence  of  legisla- 
tion, to  determine  how  far  the  policy  and  position  of 
this  State  will  justify  the  giving  a  temporary  eiTect, 
within  the  limits  of  this  Slate,  to  the  laws  and  institu- 
tions of  a  sister  State.  To  allow  mere  visitors  to  this 
Slate  for  pleasure  or  health,  to  bring  mth  Iheiu.  as  j»er- 
sonal  attendants,  their  own  domestics,  is  not  any  vwla- 
tion  of  the  end  C0Dt«mpIated  by  the  Constitution  of  tliis 

•JKate.  lb: 


12.  The  visible  acts  of  a  party  must  be  talien  as  the  only 
test  of  his  intentions,  in  deciding  whether  he  Is  entitled 
to  be  con.«itlereil  a  mere  visitor  ;  of  which  fact  his  dec- 
laralions  constitute  no  evidence.  lb. 

1*.  The  priviliges  extended  to  visitors  can  not  be  exten- 
ded to  those  who  come  for  both  business  and  pleasure. 
A  mere  visitor  is  one  w  h()  conies  only  for  pleasure  or 
healUi.  and  who  engages  in  no  business  while  here,  and 
remains  only  for  a  reasonable  time.  If  the  party  en- 
page  in  any'busine.ss  or  employ  his  slave  in  any  business 
except  as  a  personal  attendant  upon  himself  or  family, 
then  Ihe  character  of  visitor  is  lost,  and  his  slave  is 
entitled  to  freedom.  lb. 

14.  This  rule  admits  of  im  exception  upon  the  ground 
of  necessity  or  niisb-rtiine,  or  it  wo'Ud  Introduce  un- 
certainty and  comi'lexily.  and  lea^l  ihe  Courts  into 
profitless  invesligali.ins.  The  pecuniary  condition  of 
the  party  is  dilljcult  of  proof  and  will  not  be  inquired 
into  ;  nor  will  the  rule  be  relaxed  to  meet  the  hardships  ' 
of  a  partlsular  case.    lb.    Opinion  of  Btirnttt.  J. 

15.  Where  the  facts  show  that  the  delay  of  the  visitor 
was  unavoidable,  liie  fact  of  his  engaging  in  labor.  In 
order  to  support  hiEuself  tluring  his  necessary  detention, 
does  not  divesi  his  ri„'lits  under  the  law  of  comity.  lb. 
Opinion  of  Terry.  ('.  J. 

16.  Under  art.  VI  of  Ihe  Constitution,  the  Court  of  Ses- 
sions can  not  exercise  any  appellate  jurisdiction.  PeO' 
pie  vs.  Fnirler,  ti. 

17.  The  County  Court  has  appellate  jurisdiction  In  all 
cases,  civil  and  crioiioal.  arising  in  Justice*8  Courts ; 
subject  to  the  ri.;.  i  I  .i-iaiore  to  restrict  it  by 
making  the  dec^,'  ■  ices' Courts  final  in  such 
cases  as  it  may  , 

1>.  The  provision  :  r  ■■•  Act  authorliing  judg- 
ment personal  aud  liiial  a^-ainsi  an  absent  defendant, 
for  whom  the  Court  has  apiKiiiiied  an  atloniey,  with 
privilege  to  the  defendant  to  come  in  and  deny  in  six 
months,  is  not  in  violation  of  the  Constitution  of  the 
Unile<l  States  or  that  of  this  St.ite.  Ware  vs.  Robin- 
aim,  8c). 


CONTEMPT. 

Skr  Isjrsmos,  2. 
1.   An  appeal  will  lie  from  a  juilgment  or  order  putting  a 
party  in  contempt.    Ware  vs.  Kobinmn, 


S  CONTRACT. 

1  She  ST.tiCTB  or  Li>iiT.mos8,  1,  2. 

1.  When  the  defeniLmtj  empbiyed  the  plaintiff  to  super- 
intend the  erection  of  a  buiiding,  of  wluch  he  was  one 
of  Ihe  contractors,  tliey  cannot  plead  that  it  is  against 
i  public  policy  that  he  sluuld  occupy  two  positions  of 
I  which  the  interests  were  in  condict,  in  defense  of  an 
action  brought  liy  him  for  services  as  superintendent. 
Shaw  vs.  Andreict,  is. 

CORPORATION. 

\  Ske  MtuttiKK,  1. 

!  1.   An  actionof<i«»«j/i/j«iVwilInollieairalnstB  municipal 
'     corporation.    Hunt .•<iii>  Front  im/.Xi. 
■2.    As  under  the  Act  of  1V>,'5,  the  City  of  San  Francisco 
could  only  contract  in  one  way,  to  wit :  by  ordinance, 
a  complaint  in  a  contract  made  by  the  city,  must  set 
foUh  that  the  contract  w  as  made  in  thai  way.  lb. 
8.    An  action  a-.-ainst  a  municipal  corporatl m  on  treasury 
warrants,  must  set  forth  the  number,  dates  and  amounts 
of  Ihe  several  warrants,  in  order  to  enalde  Ihe  defend- 
ant to  plead  a  former  recovery  in  kar  of  another  ac- 
tion, lb. 

4.  Where  a  corporation  passed  a  by-law  that  no  trans- 
fers of  stock  sioMil !  b'  "oLtmI  on  the  1m  ,i(s  of  the  com- 
p.iuy  until  all  ill  '  t,.  the  com- 

pany was  paid.  1  '"VJI," 

retrospective  a.  i  '  made  be- 

fore the  passag.  i>  .  ..  .-red  on  the 

books.    /Vo/,?,  f,,-  B^'jui  vs.  Crmi-.tt.  40. 

5  The  coml.rinv  bad  at  least  no  lieu  on  the  stock  untU 
the  passage  of  tin-  b\  la  i ,  at  which  tinie  the  rights  of 
the  purchaser  had  already  vesteil,  the  transfer  being 
good  except  as  to  third  parties.  /»■ 
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COUNTY  rjOUKT. 

1.  The  County  Court  has  tho  sole  appcllnte  Jurisdiction 
in  all  cnnea,  civil  and  crimiiinl,  jirisitiff  in  Justices' 
Courts,  subject  to  such  rtsti  iction  jis  the  Lepslature 
may  impoHt,  by  nrnkiiip  the;  flcriHion  of  tlie  .fii.-iti(  e  final 
In  such  cascH  as  may  be  (lelermined  by  law.  J'fojAe  vs. 
Fowler,  2i3. 

COURT  OF  SESSIONS. 

J.  The  Court  of  Sessions  ha?  no  appellate  jurisdiction  in 
either  civil  or  criminal  cases.  In  alj  cases  where  an 
appeal  lies  fri>m  a  Justice's  Court,  it  must  be  taken  to 
the  County  Court.   People  v8.  Fov)lei\  28. 

CRIMINAL  LAW. 

Skb  Tndictmknt,  1,  2,  8,  4. 

1.  It  is  no  error  for  the  Court  in  a  criminal  case  to  set  a 
day  for  pronouncing^  sentence,  in  the  ahuence  of  tlie 
prisoner.  It  is  only  retiuisite  that  he  should  be  present 
when,  the  sentence  is  pronounced.  Peojde  vs.  yalvin, 
81. 

The  reading  of  statute  law  and  decisions  of  t!ie  Su- 
preme Court  to  the  jury,  without  exceptions  taken,  ' 
no  ground  of  error,  fh. 


D 

de1':l). 

See  Married  Women,  1. 

DEFAULT. 

).  It  is  no  ground  for  selling  aside  a  jwipnent  by  dc- 
f;i\ill,  that  the  defendant  was  ignorant  of  the*  law 
recjuiring  tiiiu  to  answer  in  len  days.  C/iase  vs.  iiwain, 
40. 


DEPOSITION. 

1.  When  too  stiort  notice  of  tlie  Uikinn  of  a  deposition  is 
Riven,  hut  the  opposite  party  ap^iears  .and,  after  object- 
ing to  the  shortness  of  the  notice,  proceeds  to  cross- 
examine  Ihe  w  itness,  the  objection  is  deemed  waived. 
JwifA  vs.  l.<ii-c,  12. 

8.  A  description  of  the  witness,  by  his  nickname,  in  the 
notice  of  lakinsr  Ihe  deposition  is  sudicieni,  where  it 
ajipears  thai  he  is  commonly  known  by  it.  }b. 

8.  Objections,  oo  the  ground  of  Interest,  to  the  compe- 
tency of  a  witness  whose  deposition  is  being  taken, 
must  be  raised  at  the  time,  in  order  to  allow  the  partjj^ 
oflering  the  chance  of  removing  the  disjibiiity.  If  re- 
served till  trial,  they  will  lie  deemed  waived,  lb. 

E 

EJECTMENT. 

Skk  Evidence,  1,  2.   Records,  1,  2. 

1.  In  an  action  of  ejectment  brought  solely  on  the  prior 
actual  possession  of  the  plaintiir.  the  tlelendant  being  a 
mere  trespasser,  the  latter  cannot  justify  his  act  bv 
showing  Ihe  true  title  to  be  outstanding  in  a  third  per- 
son.  Bird  vs.  Lixhi'OH^ 

2.  But  when  the  piainlilf  in  ejeclmeni  does  not  rely  on 
prior  possession  but  on  strict  title,  the  defendant  iu  pos- 
se.ssion,  having  a  good  pWiKUy-'Kcw  right,  may  set  up 
and  show  the  true  title  to  be  in  another  parly,  for  he 
thereby  proves  that  the  plaintiir  has  no  title  with  which 
to  overcome  tliiit  whicli  the  l.iw  presumes  to  e.xist  in  the 
defendant  by  virtue  of  his  actual  possession.  Ih. 

8.  Prior  possession  is  evidence  of  title ;  but  tliis  evi- 
dence may  be  destroyed  by  abandonnienl.  lb. 

4.  Where  the  plainliSf  relics  solely  on  the  posneaxi-on  of 
his  grantor,  having  jw  other  title,  lUe  defendant  will  be 


billowed  to  show  that  Ihe  gra'ilor  of  Ibe  plainliff.  prior 
to  conveying  lo  plaintiir,  had  ab.andnned  the  land.  Jb. 
6.  8uc)i  a  showing  would  defeat  plaintiir 's  action  in  Ihe 
same  manner  as  if  his  gi'antor  had  made  a  prior  con- 
veyance lo  a  third  party,  lb. 

6.  In  such  a  case,  all  the  evidence  of  plaintiff's  title  rest* 
upon  the  aelH  of  his  grantor,  all  of  which  he  is  bound  to 
know,  when  another  parly  is  at  Ihe  lime  of  his  purchase 
in  actual  adverse  possession.  Jb. 

7.  A  parl.v  in  jiossession  of  land  is  deemed  in  law  the 
owner,  against  till  jiersons  but  one  having  superior  title 
thereto  ;  possession  is  evidence  of  title  and  Ihe  posses- 
sion, in  (Conveying,  is  deemed  to  convey  Ihe  lille  itself, 
sufticienlly  lo  enable  his  grantee  to  luaiiitain  ejectment 
against  a  mere  tresiiasser.    7  //. 


EQUITY. 

Skk  !M.\rrikd  Womks,  1.    Promi.<-(Ort  Notk,  2,  8,  4. 


ESTATES  OF  DECEASED  PERSONS. 

Skk  Ai>mini8Trator,  1,  2y  8,  4,  5,  6,  7. 

1.  Where  a  mort^a^re  debt  a^^ii"'**  the  deceased  Is  pre- 
sented to  the  adininistnitor.  and  by  him  rejected,  the 
mort;;a;ret'  can  proceed  in  the  Oi.'^tritt  Court  to  a  decree 
of  foreclosure,  but  tiuist  obtain  the  order  of  sale  there- 
on in  Frnbatf  Court.    BHluc  vs.  Jio(i,'rA,  9. 

2.  The  objc-ct  of  the  statute  is  to  save  the  estate  to  the 
heirs,  and  it  therefore  retjuires  the  personal  property  lo 
be  lirst  sold  for  the  pavuient  of  the  debts  of  the  estate. 

.  Ih. 

3.  But  under  tlie  constitution  the  District  Court  has  ori- 
jtitial  jurisdiction  in  all  cases  in  law  and  equity,  when 
the  amount  in  diepute  exceeds  $2Ut).    lb.  on  rehetlr- 

4.  And  when  a  Court  of  .Kquity  obtains  jurisdiction,  it 
will  retabi  it  for  all,  and  not  do  justice  by  halves,  or 
foster  a  nmltiplielty  of  suits,  fh. 

5.  The  oripinal  jurisdiction  ftf  the  District  Court  in  all 
eqviity  cases,  over  $-00  in  amount,  cnnuot  be  diverted 
by  legislative  enactment.   lb.    OpiiiiAm  of  Fields  J. 


ESTOPPEL. 

1.  The  owner  of  property  attached  or  levied  on  as  the 
jiroperty  of  another,  is  not  conclusively  estopped  from 
showin*r  title  in  himself  because  be  has  jriven  an  ac- 
countable receipt  for  its  delivery  to  the  olticer.  although 
the  receipt  admits  that  the  property  is  attached  or  levi- 
ed on  us  the  property  of  the  debtor,  if  he  makes  known 
to  the  officer  h:s  claim  at  or  before  the  time  the  receipt 
is  triven.    Sfcren  vs.  /'/>#r,  3*i. 

2.  But  if  he  fails  to  make  his  claim  known,  and  thvis  In- 
fluences the  conduct  of  the  ofJScer,  he  is  estop])ed  from 
afterwards  assertini^  it ;  provided  the  faets  and  circum- 
stances relating  to  his  clshu  were  then  known  to  him. 
lb. 

8.  And  the  admission  and  promise  contained  in  such  a 
receipt  nmst  constitute  prima  foci e  evidence  of  own- 
ership in  the  dtbtor ;  to  overcome  which  the  receiptor 
must  prove  that  lio  claimed  the  propei  ty,  and  that  it 
was  his  own.  lb. 


EVIDENCE. 

Ske  Appeal,  3.    Deposition,  1,  2,  8.    E-iectmext.  1  to  7. 
Estoppel,  8.   Pleading,  4.    Witness,  1,  2,  .8. 

1.  In  an  action  of  trespass,  where  defendants  plead  the 
general  issue,  they  cannot  be  allowed  to  prove  that 
there  is  a  paramount  title  to  the  property  in  another. 
I/innphrei/i*  vs.  McOaU^  8. 

2.  Kvidei\ce  of  a  counter  claim  is  not  admissible  under 
a  pica  of  the  general  issue.    Ilickis  vs.  Green.,  85. 


EXECUTION. 

See  JDcaME.ST,:},l.  Minikg  Claims,  3.  SH£&irr,  1, 2, 3, 4. 
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FERRIRS,  nXTURKS,  HOMESTKAD,  INDICTMENT,  INJLXCTION,  JUDGMENT,  LAND,  ETC. 


FERRIES. 

1,  Where  the  (lefcndants  heiil  themselves  out  »h  public 
ferrymen,  J/e/t/,  Ihiit  in  an  fiction  atfain!*!  them  for  in- 
juries to  pluintitf' s  cattle  hy  the  breakinn  of  their  wharf, 
error  in  the  admiHsion  of  proof  of  their  ferry  license 
could  not  injure  them,  ii»  they  were  rc^ponnible  in 
•ny  CRBe.   J*oli:  vs.  t'ojffln^  '20. 

FIXTURES. 

Skk  MicHANics'  Lien,  1,  2,  8. 

1.  A  tenant  who  puts  up  machinery  for  a  mill  has  the 
riKht  to  remove  it.  Hut  between  vendor  and  vendee 
such  machinery  would  be  cynsidered  as  part  of  the 
realty.   McGrmry  vs.  Otfhorney  39. 

FORCIBLE  ENTRY  AND  DEI'AINER.  | 

1.  TtiLs  action  may  be  maintained  in  three  cases.  1st — 
Where  the  entry  is  forcible,  tid — Where  the  entry  is 
simply  unlawful  and  the  detainer  forcible.  8d — Where 
the  entry  is  lawful  and  the  holding  over  forcible.  Force 
)b  required  in  all  cases.   Dickinmn  vs.  Maguire,  24. 

FRAUD. 

3b«  Promi.ssory  Notb,  2,  8,  4. 


HOMESTEAD. 

1.  In  an  action  of  foreclo-iure,  where  the  defendant  sets 
up  the  right  of  honiei^tead,  the  Court  should  order  tlic 
wife  of  defendant  to  be  broUKht  in  as  a  party,  If  not  al- 
ready so,  as  no  decision  upon  the  question  of  home- 
itead  can  be  conclusive  either  upon  the  husband  or  the 
wife,  unless  both  are  parties.   Markv  vs.  Maruh,  18. 


INDICTMENT. 

1.  An  Indictment  iiccuslnp  the  prisoner  of  murder,  with- 
out stating  the  degree,  is  sufllcient.  PeopU  vs.  Lloud, 
19. 

2.  Under  our  statute  an  Indictment  for  murder  must  be 
the  same  in  substunce  as  at  coinuion  law.  Jt  must 
stale  in  what  part  of  the  body  the  fatal  wound  was 
friven,  when  deatli  Is  produced  by  striking,  shooting  or 
thrusling.  The  cliaracter  of  tlie  wound  must  be  stated, 
and  also  tliat  it  was  mortaty  and  that  the  party  died 
theref)f.  Ih. 

8,  An  Indictinent  must  contain  a  statement  of  the  factA 
constituting  the  ollense  charged  against  the  defendant. 
Tlie  defects  of  an  iinllctmeiit  iire  not  cured  by  a  ver- 
dict.   Veuple.y%.  M'tt/Iffcfi,  2}. 

4.  In  an  indictment  for  murder  a  statement  of  the  man- 
ner of  the  deiith  and  the  means  by  widch  It  was  effect- 
ed, is  indisjjunsalile.  It  Is  also  necessary  to  state  the 
time  anil  place  as  well  of  the  infliction  of  the  wound  as 
of  llie  death  of  the  party,  in  order  to  fix  the  venue, 
and  that  it  may  appear  on  the  record  that  the  deceased 
died  within  a  year  and  a  day  after  receiving  the  Injury. 
lb. 


INDORSEE. 

Sbk  Promissory  Notb,  5. 

INJUNCTION. 

Sm  JuHismcTioN,  1. 

Pcnflcncy  of  a  motion  for  a  new  trial  does  not  operate 
w  a  iuCpensioQ  of  aa  Injunction.  Ortman  vo.  J>taeii,4. 


2.  When  an  injunction,  prranted  on  an  «  parte  applica- 
tion, was  modified  on  motion  of  defendant,  witliout  no- 
tice to  plaintlir,  on  defendants'  (rivinu  bond,  I/tld,  that 
aubmiuent  acts  of  ck  fendHnt,  in  violatinn  of  the  orifrinal 
injunction,  were  nut  in  contempt.  The  remedy  of  tlie 
plHlnlilT,  if  tliere  w  in  error  in  the  order  modifying  the 
injunction,  in  by  uppeal,  but  he  cannot  have  a  man- 
dumuH  to  compel  the  issuance  of  atliichment  for  con- 
temj)t.   /'"remont  V8.  Mfrced  Mining  Co.^  6. 

INSOLVENCY. 

Sbe  Paktnkkhhip,  1,2,  8. 

1.  A  person  whose  assets  are  forty  |>er  cent,  above  hli 
liabilities,  is  not  an  insolvent  debtor,  nor  entitled  ai 
such  to  bis  discharge  under  the  act.    Hunt  vs.  Hi4  Cr6- 

ditor«,  4. 


J 

.lUDCrMENT. 

SkB  COSSTITITIONAI.  Law,  16.     MlRGKIt,  1. 

1.  After  reversal  of  an  erroneous  judgment,  the  partlea 
In  the  Court  below  have  the  same  rights  which  they 
originally  had.  J'ktlan  vs.  ,Supervi«orn  of  San  fran- 
ciHco,  4. 

2.  Therefore  when  a  final  judgment  on  demurrer  to  th« 
complaint,  sustaining  the  demurrer,  was  reversed,  the 
ptaiutilf  had  the  right  to  ameml,  on  application  to  the 
Court  below.  Jh. 

8.  Where  a  portion  of  the  amount  due  on  a  judgment  Is 
collected  on  e\eculif*n,  anil  the  judgment  is  for  separate 
amount,  drawing  dilferenl  rates  of  interest,  and  no  di- 
rections are  given  l>y  the  deTemlant  how  the  payment 
shall  be  applied,  the  plaintllT  has  his  election,  and  may 
apply  it  to  the  portlori  of  his  judgment  bearing  the 
least  rate  of  inleresl.    Knight  vs.  Fair,  26. 

4.  Where  land  Is  sold  under  execution,  the  legal  title  re- 
mains In  the  judgment  debtor  until  the  e.xecullon  of  the 
Sheriffs  deed,  suliject  to  the  lien  of  the  judgment.  Jb. 

5.  To  i)lead  a  former  judgntent  In  bar,  it  must  appear 
not  only  that  It  was  upon  the  same  cause  of  action,  but 
between  the  same  parlies.    Chrnte  vs.  Sicain,  40. 

6.  It  is  absolutely  essential  to  the  validity  of  a  judgment 
that  it  be  entered  by  a  Court  of  com]H;lent  jurisdiction, 
at  the  time  :ind  plure,  ami  in  the  form  prescribed  by 
law.  A  jiidginenl  eiitrred  in  vacation  is  a  mere  nullity. 
The  party  against  whom  It  is  taken,  need  not,  and  ka 
fact  cannot  appeal  from  it.  It  has  no  legal  existence 
as  the  act  of  a  Court.    Wickn  vs.  Lud-wig^  42. 


JURISDICTION. 

Skb  Abditration  and  Award,  1,  2.    Constitutiohal  Law, 

IS.     CUCNTV  COCHT,  1.     COUftT  OF  S^BSHIOMS,  1.  MlMlllO 

Claims,  1. 

1.  Courts  Iiave  no  power  to  restrain  the  execution  of  the 
judgments  or  orders  of  (Courts  of  co-ordinate  jurisdic- 
tion.   (rOfhum  vs.  Toomey,  91. 

JUROR  AND  JURY. 

1.  In  cases  where  the  testimony  is  conflicting  or  where 
the  credibitily  of  witnesses  nmst  be  passed  on,  it  U  ft 
matter  solely  for  the  jury  to  determine,  and  Ihelr  r«r» 
diet  will  not  be  disturbed.    People  vs.  Ah  Fi,  6. 


LAND. 

See  Ejicthixt.   Mlscs,  1,  2,  8,  4. 

LEVY, 

Sn  E3T0PPIL,  1,  Si  S. 


LIEN,  MANDAMUS,  MARKIED  WOMEN,  MECHANICS'  LIEN,  MERGER,  NOTICE,  ETC. 


B 


LIEN. 

Sbb  Judgment,  4.   Sheripp,  8. 

1.  It  may  be  laid  down  as  true,  that  in  all  cases  where  a 
mere  lien  exists,  the  legal  e.'itate  must  be  in  Monie  other 
person  than  the  mortgagee  or  lien  holder.  JCnight  vs. 
Fair^  26. 

m: 

MANDAMUS. 

Sbk  Kill  of  Exceptions,  1,  2.   Injunction,  2. 

1.  A  mandamua  will  not  issue  to  compel  the  Court  below 
to  enter  a  decree  upon  the  report  of  a  referee;  the  re- 
medy Is  by  appeal.  LudUnn  \  s.  Fourth  Dhtrict  Court, 
10. 

2.  Quaere,  whether  a  niaiKi'iinns  is  the  proper  remedy 
where  the  Court  below  refus'^s  to  enter  a  specified  judg- 
ment as  directed  by  this  Court.  lb. 

MARRIED  WOMEN. 

See  Acknowi.ki)i:mknt,  S. 

1.  It  Is  not  In  the  power  of  a  Court  of  Equity  to  cotiipcl 
a  inarrie<l  woman  to  correct  iin  Insufficient  a'cknowleilB- 
nient  to  a  deed,  for  which  she  and  her  husband  have  re- 
ceived the  consUleralion,  Iter  consent  must  be  perfect- 
ly free.   Barrett  vs.  Teu'l-nliiirij,  10. 

mp:chanics'  lien. 

1.  The  object  of  the  statute  was  to  Rive  to  the  mechanic 
a  lien  upon  whatever  Intere-it  the  person  had,  who 
caused  the  superstructure  to  be  erected.  Mcdrtary 
vs.  Onhorne^  89. 

2.  So,  where  a  tenant  causes  repairs  to  be  made  on  ma- 
chinery belonging  to  him,  the  mechanic  has  a  lien  on 
the  machinery.  /6. 

8.  But  the  tenant  can  do  no  act  to  affect  the  rights  of  his 
landlord.  lb. 


MERGER. 

1.  Where  A  receiveil  nn  assignment  of  stocl!  in  a  cor- 
poration, and  the  slock  was  suh.sequently  attached  un- 
der a  judgment  against  Ihe  vendor,  and  afterward  the 
stock  was  regularly  Iransfevred  to  A,  who  tlien  obtain- 
ed an  assignment  of  llie  judgment  under  which  the 
stock  was  attached;  Ildtf,  that  the  assignment  of  the 
Judgment  at  once  merged  the  lien  In  the  higher  right, 
and  that  A,  as  regarded  third  parties,  became  the  ab- 
solute owner  of  the  stock.  Strout  vs.  Xntoma  Water 
Co.,  18. 


MEXICAN  LAW. 

SbkMines,  1,2,  8,4. 

MINES. 

1.  The  title  to  the  precious  metals  was  reserved  by  Mex- 
ico in  making  grants  to  land,  and  passed  by  the"  treaty 
to  the  United  States'  government,  either  in  its  own  right 
or  as  trustee  for  the  future  State.  Bogas  vs.  Merced 
Mining  Co.,  27. 

2.  The  title  to  the  minerals  passed  to  the  United  States  as 

f>roprietor,  and  not  as  an  incident  of  sovereignty,  hav- 
ng  been  so  reserveii  by  the  Mexican  government.  Jb. 
Opinion  of  Burnett,  J. 
8.  Whether  the  right  to  the  mines  is  vested  In  the  United 
States  or  in  this  Slate  is  a  matter  with  which  a  claimant 
under  a  Mexican  grant  to  the  land  has  no  concern.  It 
Is  sufficient  that  theititle  to  the  precious  metals  did  not 
pass  to  hini.  Ih.  Opinion  of  Terry,  C.  J. 
4.  The  presumed  license  to  work  the  gold  mines  tn  any 
citiien  has  already  been  alfirmed  by  this  Court ;  and 
the  holder  of  a  Mexican  grant  cannot  maintain  eject- 
ment or  trespass  against  a  gold  miner  on  his  land.  lb. 


MINING  CLAIMS. 

1.  In  an  action  for  the  recovery  of  the  possession  of  a 
mining  claim  of  the  admitted  value  of  $4000,  where  no 
force  Is  alleged  in  the  complaint,  and  the  case  made  out 
therein  only  amounts  to  a  trespass,  a  Justice  of  the 
Peace  has  no  jurisdiction.    Diet  in  ton  vs,  Mayiiire.  10. 

2.  The  Interest  of  a  miner  in  his  mining  claim  is  proper- 
ty, and  may  be  sold  under  execution.  McKeon  vs. 
Biihee,  41. 


MORTCfAGE. 

Pee  Estate,"!  or  Deceased  Ppusoss,  1,  2. 

1.  AVhere  A  mortgageil  a  lot  of  land  for  $500,  and  after- 
V  ard  conveyed  the  same  to  T!,  a  feme  sole,  in  trust  for 
her  chiMren,  and  A  then  married  B,  and  the  two  to- 
gether borrowed  an  additional  sum  and  executed  a  joint 
mortgage  for  the  whole  amount  to  the  assignee  of  the 
first  mortgage,  and  the  note  for  the  first  debt  was  .sur- 
rendered, though  the  mortgage  was  not  cancelled;  and 
the  debt  was  again  increased  anil  the  last  mortgage  can- 
celled, and  a  new  one  f(»r  the  Increased  amount  execul' 
ed  by  A  and  11;  Held,  that  the  bidder  of  the  last  note 
and  mortgage  was  eiililled  to  a  judgment  thereon,  and 
to  a  decree  of  foreclosure  and  sale  for  the  amount  of 
the  first  note  and  mortgage.    BirrtU  vs.  Schie,  30. 

MURDER. 

See  ISDicTMEST,  1, 2, 4. 

NEW  TRIAL. 

See  I.vjmcTiox,  1. 

1.  On  a  motion  for  anew  trial,  the  filing  of  a  countef 
statement  Is  a  waiver  of  objection  to  want  of  notice  of 
the  intention  to  move  for  a  new  trial.  Willium  r«. 
Gregory,  l.S. 

2.  When  It  appears  from  the  bill  of  exceptions  signed  by 
the  Judge,  that  the  motion  was  heard  on  statement, 
eoiniter-statement  and  affidavits,  it  cannot  be  objected 
that  the  statement  was  not  settled.  lb. 

8.  A  statement  for  a  new  trial,  not  filed  In  time,  cannot 
be  regarded  as  a  part  of  the  record  on  appeal,  as  the 
right  to  move  for  a  new  trial,  was  forfeited.  Canev  vs. 
Silverthorn,  18. 


NOTICE. 

See  Appeal,  4.  New  Trial,  1.  Records,  1,  Z.  SuEBirr,  4. 


o 

OFFICER. 

1.  Where  »  plaintiff  declined  to  receive  money  collected 
on  execution,  and  gave  the  officer  permission  to  use  it, 
it  thereupon  iiecame  a  loan,  for  which  the  officer  wai 
individually  responsible  alone.    Hall  vs.  Kemble,  10. 

2.  So,  where  by  agi-eement  between  the  parties,  a  con- 
stable purchased  a  piece  of  property  from  the  judgment 
debtor,  and  assumed  the  debt.  In  neither  case  were 
the  sureties  on  the  official  bond  of  the  oflieer  responsi- 
ble, his  obligation  being  personal  and  not  official.  /*. 


PARTIES. 

S«B  Witness,  2,  8,  5. 


PARTKEKSIIIPS,  PlB.VDlSG,  P08SEPSIOK.  PRACTICE.  PROMISSORY  NOTE.  RECRIW.  ETC. 


I 


PARTNERSHIP.  | 

1  The  filiue  of  n  bill  by  one  partner  SRalnsI  his  co-part- 1 
tor  a  dissolution  and  account,  and  praymif  for  an 
iniunclion  and  receiver,  and  the  appolutn.ent  of  a  I 
recover  bv  the  Court,  does  not  |.revent  a  creditor  from 
proceeding  by  attachment  and  pdning  a  P-"  ""'y  | 
other  creditors,  until  a  tuuil  decree  of  difsojution  and  | 
order  of  distribution.  V ,  ,'i;„  .„nil»  I 

a.  It  is  onlv  in  cases  of  insi.lvency,  that  the  equila-  • 
ble  rule  fora  //'■»  distribution  will  apply.and  then 
as  of  necessitj-.  If  the  firm  be  solvent,  a  creditor  whose 
claim  is  due  cannot  be  placed  J^"h/"\7' 
whose  claims  are  not  yet  <liie,  or  who  have  been  less  dil- 
It-ent  in  sccurinp;  claims  already  due.  /ft. 

8    Funds  in  the  hands  of  a  Receiver  in  a  suit  for  a  dusso- 
lution  are  therefore  subject  to  attachment  at  any 
before  a  final  decree  of  dissolution  and  distiibution. 

4.''^The  debts  of  a  partnership  must  be  discharfted  from 
the  joint  property  before  any  portion  of  it  can  be  ap- 
plied to  the  individual  debts  of  the  partners.  Chate 

6  The'^'ct^hat  a  partner's  interest  Is  mort|?aKcd  for  his 
Individual  debt  for  the  purchase  money  of  his  share  in 
the  partnership,  is  immaterial.  He  can  only  mortgage 
that  which  he  lias,  viz:  a  share  subject  to  partnership 
debts.  Jb. 


PLEADING. 

Seb  F.vidksch,  1,  2. 


1.  Where  both  complaint  and  answer  are  verified,  the 
denial  in  the  answer  in  the  follow-inp  terms,  of  an  allega- 
tion in  the  complaint,  is  not  suflieieni,  vi7. .  "And  tl^e 
said  defendants  <leny,  for  wart  of  information  to  enable 
them  to  admit,"  etc.    IImnj,hn-!l^      Mr<  all.  2. 

2.  When,  from  its  nature,  the  fact  alleged  is  presumptively 
within  the  knowledKC  of  the  defendant  he  must  answer 
in  the  form  positive;  and  where  the  knowledfre  of  the 
defendant  of  the  fact  alleged,  if  any  ,s  l>^'->;"™I'>'«'y 
based  upon  information,  he  is  only  bound  to  answer 
accordinc  to  his  information  and  tielief ;  but  in  such 
case,  he.  must  answer  accordinfc-  to  hotli  his  mformat.on 

8  "  The  defendani  knows  what  is  his  belief,  however  de- 
rived,  and  must  state  it :  the  object  of  the  statute  being 
to  sift  bis  conscience.    Ih.  ...        ,  „f 

4  In  an  action  for  damages  for  diversion  of  water  of 
plaintiffs,  where  defendants  plead  the  general  issue,  it 
is  incompetent  to  prove  for  the  defense,  that  a  prior 
claim  to  the  «.iter  exists  in  a  third  P"  fuel,  a  de- 
fense should  have  been  specially  pleade.l,  and  the  third 
nartv  made  a  parlv  to  the  action.  Jo. 

6  There  are  but  two  forms  in  which  a  defendant  can 
'controvert  the  alienations  of  a  verilied  complaint ;  firs  , 

r«s itivlb .  -vhen  the  facts  are  within  his  Pe''"";/' ''"X'; 
Hkc,  and  second,  upon  information  and  belief,  when 
thev  are  not.  ('«W/,  vs.  i?ic7i"rrf  cf  TV'nr,«f  4. 
6.  In  no  case  can  the  allegation  of  a  yenned  complaint 
be  conlroverted  by  a  denial  of  sufficient  knowledge  or 
Information  upon  the  subject,  to  form  a  >>f  if-  ■ 

7  The  denial  of  anv  indebtedness,  without  a  denial  of 
anv  of  the  facts  from  whi.  l,  that  indebtedness  follows 
as  a  conclusion  of  law,  raises  no  issue.  Jr>. 

8.  L-nder  a  plea  of  the  general  issue,  evidence  of  a  coun 
ter  cUim  is  not  admissable.   /Mies  vs.  Orttn,  85. 

POSSESSION. 
gsE  Ejectment,  1  to  7.   Recokds,  1,  2. 

PRACTICE. 

Bn  Appeal,  1, 2,  8,  4.  Rill  of  Exciptioss,  1. 2.  Bepo- 
smoiT,  1,  2,  8.   New  Trial,  1,2.   Plkadiso,  4.  Wrr- 

KSSS. 

1  A  Judge  can  revoke  hl«  certificate  to  a  settled  state- 
'ment  on  appeal,  during  the  term  at  which  the  judgment 
was  rendered ;  but  after  the  term  has  expired  it  oannot 
be  done.  Branger  vs.  CheriUitr,  6. 


2.  While  the  term  lasts,  the  Court  has  power  to  amend 
the  record.  After  ll,e  term  has  pa.s5eil,  the  record  can- 
not be  amended  unless  there  is  something  in  the  record 
to  amend  by.  The  settled  statement,  until  certified,  U 
not  record.  Ih. 

3,  Where  the  Judge  of  the  Superior  Court  certiBeo 
to  an  engrossed  statement,  anil  subsequently  revoked 
his  certificate  and  ordered  the  statement  to  be  made 
conformable  to  this  later  settlement,  which  order  w»» 
not  entered  on  record ;  and  the  Judge  of  the  Fourth 
District  Court,  to  wiiich  the  cause  was  transferred,  or- 
dered that  the  order  of  revocation  and  amendment  be 
entered  nunc  /<;«  tunc,  there  beint'  no  record  evidence 
on  wiiicU  to  base  such  an  order  ;  lltld  to  be  error.  /*. 

PROMISSORY  NOTE. 

1.  Where  a  promissory  note  Is  signed  by  two  persona  In 
the  same  manner,  with  nothing  on  the  face  of  the  notr 
to  show  that  one  was  merely  a  surety,  he  cannot  set  up 
in  defense  that  he  was  such  and  that  the  plaintiff  had 
not  sued  in  due  time,  and  had  given  no  notice  of  de- 
mand and  protest,  Kriittr  vs.  HilU,  10. 
2  A  party  who  has  given  a  promissory  note  under  clr- 
cumslaii'ces  of  fraud,  has  an  equitable  action  against  the 
pavee  and  an  assignee,  after  maturity,  to  eijjoin  the 
transfer  and  decree  Uie  satisfaction  thereof.  Pomiuga 
vs.  OeUiuin .  *').  ,      1.  .  1. 

8  The  ft-aud  nilgbl  be  a  defense  of  common  law,  but  it 
would  not  prevent  the  dismissal  of  one  suit  and  the 
commencement  of  another  by  an  assignee,  /ft. 
4.  The  payor  has  therefore  a  right  to  have  the  note  can- 
celled topreveut  future  liliration.  /ft. 
6.  An  agreement  to  cxien<i  the  time  of  payment  of  a 
note  without  the  knowledge  of  the  Indorser.  will  dis- 
cbarge his  liability  ;  but  the  agreement  in  such  ease 
must  l>e  made  with  the  maker  of  the  note,  for  a  vaUd 
copsidevalion.  and  such  as  will  suspend  tlie  right  «r 
action.    llVW/</w«  vs.  rotiU<iud,i\. 


PUBLIC  POLICY, 

Sbb  Contract,  1. 


RECEIPT. 

See  Kstoppel,  1, 2, 8. 

RECEIVER. 

See  l>ARTNER.sniP,  1, 2,  8. 

1  A  Receiver  is  an  officer  of  the  Court,  and  the  pfoperiy 
In  his  hands  is  in  the  custody  of  the  law  ;  but  he  holds 
it  for  whoever  makes  out  a  title  to  It.  So,  also,  the  cus- 
tody of  the  funii  cannot  be  changed  without  the  order 
of  the  Court  bv  which  the  appointment  was  made  ;  but 
the  service  of  an  attachment  does  not  change  the  custody 
of  the  fund.  So,  also,  it  Is  true  that  an  action  can  not 
be  brought  against  a  Receiver  without  the  leave  of  the 
Court ;  but  it  is  e,|ually  true  that  Uie  service  of  an  at- 
tachment is  not  the  bringing  of  an  action.  Adam*  vs. 
aatkelUI.  ,    .     „     ,  I 

2  Therefore,  where  funds  in  the  hands  of  a  Receiver  In 
a  suit  for  dissolution  between  copartners,  were,  before 
final  decree  of  dissolution,  attached  by  one  of  the  cred- 
itors of  the  firm,  the  Receiver  became,  therefore,  re- 
sponsible to  the  attaching  creditor ;  hut  his  responsi- 
bility could  only  be  enforced  by  the  Court  wlilcb  ap- 
pointed him.  /ft. 

RECORDS. 

8U  ACIOWLIDGMBST,  1,  2. 8.    Pbactic»,  1, 2, 8. 
1.   The  object  of  the  law  requiring  the  record  of  entry  on 
lands  under  school  land  warrants,  was  to  give  notice  l« 
subsequent  locators  and  settlers,  and  a  faUure  to  recort  it 


SALE,  SHRRIPP,  SLAVE,  STATEMENT,  STAT0TE  OP  UMITATIONg,  TRESPASS,  ETC. 


in  the  proper  ofBce  will  not  make  the  location  and  entry 
void  as  to  a  snbsequent  locator  with  actual  notice,  i 
Wcjlmn  v8.  Ttobeij,  21. 
!.    ThU  provision  ia  like  that  of  the  act  concerning  con-  j 
veyances,  which  re(|uire9  the  record  of  certain  instru- 
ments.   A  party  cannot  forfeit  his  rights  by  a  niLstake 
which  injures  no  one.    A  party  cannot  complain  that  ' 
he  was  injured  liy  a  failure  to  record  in  the  proper 
oflice,  when  he  knew  the  fact  without  tlie  record.  lb. 


SURETY. 

Sb»  PROMISilORT  NOTg,  1.     DHDIRTAnHO,  t. 


SALE. 

Sm  SiiKHiFF,  1,  2,  8,  4. 

SHERIFF. 

1.  A  Sheriir,  whose  term  of  office  e.xplres  after  havini; 
sold  land  under  execution  and  jriven  a  ccrtlficafe  of  sale 
to  tlic  purchaser,  is  llie  only  proper  person  to  execute 
the  deed  t,.  Ihc  pi.n-liascr.    Aritlimn,  vs.  WeK/td,  20. 

2.  Consequenlly,  where  the  phu,iliir\  complaint  in  eject- 
ment averred  title  in  plainlilT  un.ler  a  SherilT's' sale 
made  by  one  Sherilf,  and  a  deed  executed  by  his  succes- 
sor,  mid,  that  the  plaintilf  could  not  recover.  Ih. 

■i.  In  eases  of  sale  of  land  under  execution,  the  leeal  es- 
tate remains  in  the  judgment  debtor,  subject  to  tlie  lien 
of  the  juilinnent,  until  the  delivery  of  the  Sheriff's  deed 
to  the  iiurchascr.    h'n.i(fht  vs.  Fair,  2li. 

In  nn  action  apainst  a  purchaser  at  Sheriff's  sale,  for 
not  paying  the  amount  of  his  bid,  it  cannot  he  set  up  in 
defense  that  no  sullicient  notice  of  the  sale  was  given 
If  such  be  the  fact,  the  recourse  of  the  purcliaser  is 
against  the  SheriiT.    ffarvei/  vs.  PMe.  «> 


SLAVE. 

Suit  CON.STITUTIONAL  Ljw,  S,  9,  10,  11,  12,  IS,  14,  15. 

ST.\TEMENT. 

Skr  Nkw  Trial,  1,  2,  3.    Praoticii,  I,  2,  8. 

STATE  RKllIT.S. 

SitR  CoSSTlTUTinNAL  I,  UT,  S,  9,  Ift.  l|,  12,  13,  U,  I.S. 

STATE  TREASURER. 

.■<EK  CoNSTiTUTDN  u.  Law,  1,  2,  S,  4,  a.    Warrants.  1 . 

STATUTE  OF  LTMITATIONTS. 

'■,  \.Pn.'"l' Pa.vnient  made  he/ore  a  contract  has  expired 
by  limitation,  is  insufficient  to  ta'<e  tlie  case  out  of  the 
statute.    Finrhiinkn  vs.  Diiwxan,  .34. 

!.  The  objert  of  the  statute  was  to  substitute  a  written 
contract  for  that  which  might  he  implied  from  admis. 
sions,  and  to  avoid  the  miscJiief  ari.sing  from  parol  tes- 
timony to  prove  either  an  express  promi.se.  or  facts 
from  which  a  promise  woulil  f.)noir  as  a  le-al  and  lo  'i 
cal  result,  ri). 


SUPI'RIOR  (^OITRT. 

Pku  rRACTirit,  1.  2,  3. 

I.  Wliether  the  Superior  Court  of  the  city  of  San  Fran- 
cisco ha.l  jnrisdiclion  to  remler  a  ju.Igment  over  two 
hundred  dollars,  is  no  longer  an  open  question.  Ifeld, 
that  it  had  such  jurisdiction  on  the  principle  of  Kta>-e 
fifrviis.    CurfU  vs.  Riehnrd.  4. 


u 

UNDERTAKINO. 

1.    An  undertaking  on  an  appeal  is  an  independent  con- 
tract an  the  part  of  llie  suretie.s,  in  which  it  is  not  ne(K3- 
sary  that   tlie  appellant  ahonid   unite.    Curtin  vi 
^   Ru-hnrd  it;  Viinthte.  4.' 


T 

TRESPASS. 

S»g  Etidrmcr,  1. 


VERDICT. 

1.    ^V^len  there  is  any  evidence  to  support  a  yriiici.  It 
will  not  be  ilistiirbed  on  appeal.    KxeoUe  vs.  .Werle.  18. 

VERIFICATKW. 

Srr  Plradixq,  1.  2,  3,  \  «. 


w 

WARRANTS. 


Seii  •CoxsTiTm»HAL  Law,  1,  2,  3,  4,  li.  6,  7.  Corpora- 
tion, 8. 

1.   The  Act  of  April  21,  ISM.  prohibiting  the  pavr  ■  t 
warrants  dr.awn  on  the  State  Treasurer  prior  •  ■  iip- 
uary  1,  I'ViI,  is  not  nnconstitutional.    .Vv«rs  v«  ^•■i"- 
IM,  1. 


WATER  RIGHTS. 

Skb  Plsapiko,  4 


WITNESS. 

1.  The  liability  of  »  witness  to  either  party  in  case  of  a 
certain  result  of  the  suit,  must  be  legal  and  not  moral, 
and  the  consequent  interest  present,  certain,  and  vested, 
in  or<Ier  to  exclude  the  witness.   Jniiex  vs.  Lore,  12. 

2.  mierc  a  party  is  called  as  a  witness  by  the  other  sldf 
and  nn  his  cross-examination  testifies  to  new  matter, 
his  opponent  may  be  called  on  his  own  behalf,  in  rebu'- 
tal  of  this  new  matter.  lf>. 

3.  When  the  deposition  of  a  witness  is  taken,  ohicctionp 
to  his  competency  must  be  taken  at  the  time  and  not 
reserved  till  the  trial,  or  they  will  be  deemed  waived, 
/ft. 

4.  A  stock  raiser  is  a  competent  witness  to  estimate  the 
damage  .lone  to  cattle  by  falling  through  a  wharf.  PoU: 
vs.  Coflin,2a. 

.">.  If  a  party  is  improperly  joined  as  a  defendant,  the 
Court  or  jury,  on  application,  should  first  pass  upon 
his  case  ;  and  after  he  is  discharged,  he  could  then  be 
examined  as  a  witness  for  the  other  defendant.  Dn 
m  ingo  vs.  Gftmitn,  .35. 
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PROBATE  PROCEEDINGS 
AND  REFORM 


By  Hon.  James  V.  Coffey 


In  undertaking  to  indicate  wherein  probate  proceedings  should 
be  reformed,  It  Is  necessarily  assumed  that  there  are  serious  de- 
fects and  faults  that  should  be  amended  and  corrected,  and  abuses 
or  evils  In  practice  and  procedure  that  should  be  remedied. 

We  hear  often  that  we  have  too  much  amendatory  legislation 
and  that  the  less  interference  with  the  Statutes  the  better.  So 
far  does  this  comment  go,  that  each  session  of  the  Legislature  seems 
to  inspire  popular  apprehension  which  is  not  allayod  until  adjourn- 
ment; and  many  citizens  in  good  faith  profess  that  we  might 
better  have  shorter  sessions  at  longer  intervals,  leading  logically 
to  the  conclusion  that  this  branch  of  the  Government  might  be  dis- 
pensed with  entirely. 

What  this  would  mean  ultimately  is  obvious,  or  at  least,  it  should 
require  small  thought  to  realize  how  short  a  period  would  elapse 
before  representative  government  would  be  at  an  end  and  abso- 
lutism succeed.  Jefferson,  most  perspicacious  of  statesmen,  per- 
ceived this  peril  and  exhorted  his  countrymen  to  guard  against 
executive  encroachment  and  judicial  usurpation  within  the  domain 
of  legislative  prerogative.  To  him  there  was  an  ever  present  dan- 
ger that  individual  independence  and  popular  liberty  and  communal 
freedom  might  be  subverted  by  the  disposition  towards  despotism 
resulting  from  unchecked  power  in  the  Chief  Magistrate,  supported 
by  Courts  presided  over  by  Judges  owing  their  situations  to  the 
very  source  that  needed  the  restraint  of  law  to  curb  its  tyrannic 
tendency. 

On  this  account  he  was  constant  in  his  caution  to  the  citizens  to 
control  any  attempt  to  interfere  with  the  Constitutional  limitations 
of  the  distinct  departments  of  the  Government,  all  co-ordinate  and 
each  supreme  within  its  sphere;  if  any  superior  to  either  of  the 
others  it  was  the  Legislature,  for  there  resided  solely  the  function 
of  expressing  and  formulating  the  will  of  The  People,  the  duty  of 
the  Judiciary  being  to  interpret  and  of  the  Executive  to  admin- 
ister and  enforce  such  will.  Judge-made  law  was  abhorrent  to 
him  and  executive  assumption  of  authority  not  constitutionally  con- 
ferred intolerable.  To  transcend  the  bounds  or  transgress  the  limits 
of  the  law  as  found  in  the  organic  act  was  foreign  to  his  conception. 

It  is  not  within  the  scope  of  this  article  to  engage  in  a  discus- 
sion of  the  political  philosophy  of  a  man  to  whose  wisdom  we  owe 


so  much  in  the  foundation  and  framework  of  our  institutions,  more 
than  to  allude  to  the  relative  importance  which  he  accorded  to  the 
law-making  branch  and  to  point  the  danger  of  neglecting  attention 
to  this  essential  feature  of  governmental  structure.  There  is  no 
doubt  that  improvement  is  needed  in  all  departments  of  human 
activity,  in  the  science  and  art  of  legislation  as  well  as  in  other 
sciences  and  arts,  in  the  law  and  its  administration,  and  in  the 
caliber  and  character  of  its  makers,  interpreters,  and  administra- 
tors, and  it  does  not  seem  sensible  to  criticise  censoriously  the 
efforts  of  those  who  sincerely  and  intelligently  strive  to  improve 
existing  conditions,  on  the  plea  that  there  is  too  much  amending 
of  the  Statutes,  too  radical  a  spirit  of  reform,  and  that  it  were  bet- 
ter to  cease  the  endeavor  to  change  the  ancient  order. 

It  has  been  the  experience  of  all  who  have  sought  to  better 
the  lot  of  their  kind  to  meet  with  objection  that  the  old  system  was 
good  enough  for  our  ancestors  and  that  we  should  not  create 
unrest  and  uncertainty  by  innovations.  Lawyers  as  a  class  are 
conservative,  are  attached  to  antiquity,  dislike  too  many  changes, 
their  traditions  are  venerated,  their  precedents  held  in  reverent 
regard;  but  it  must  be  said  to  their  credit  that  in  the  course  of  a 
century  great  progress  has  been  made,  not,  however,  without  strong 
opposition,  in  the  direction  of  reform.  Much  remains  to  be  done 
generally  and  locally,  but  it  is  only  fair  to  say,  particularly  of 
recent  years,  that  the  lawyers,  through  their  associations  and 
individually,  have  become  awak'Mied  to  the  necessity  of  continuous 
and  scientific  exertion  in  removing  the  reproach  cast  upon  their 
calling  as  a  sinister  and  sinuous  occupation  instead  of  an  honorable 
profession.  There  is  a  growing  spirit  of  resentment  against  asper- 
sions arising  from  the  conduct  of  unworthy  members  and  an  appar- 
ent resolution  to  reclaim  the  character  and  elevate  the  standard 
of  the  bar. 

This  spirit  and  resolution  steadily  nourished  by  laymen  will 
be  the  means  of  effecting  relief  gradually  and  not  too  violently 
from  the  ailments  attributed  to  the  law  and  its  practice  and  proced- 
ure. Drastic  measures  of  treating  these  complaints  are  as  apt  to 
retard  cure  as  to  hasten  it.  The  patient  is  sometimes  stubborn 
and  not  amenable  to  heroic  treatment,  so  we  must  study  clinically, 
as  well  as  theoretically,  the  causes  to  find  the  remedy.  This  is  the 
therapeutics  of  reform. 

We  find  in  the  history  of  our  own  Constitutions  this  truth 
demonstrated,  which  is  an  absolute  answer  to  those  who  oppose 
amendment  and  reform  that  there  has  been  a  continuous  process  of 
amending  the  original  instruments  to  conform  to  the  development 
of  conditions,  a  gradual  advancement  of  growth  or  evolution  through 
a  series  of  progressive  changes,  as  experience  has  shown  the  evils 
of  the  old  systems  and  the  necessity  of  reform. 

Our  first  Federal  Constitution  has  been  amended  again  and' 
again;  our  State  Constitutions  likewise;  and  who  shall  say  that 
these  changes  have  not  been  favorable  to  the  protection  of  the 
rights  and  liberties  of  the  people?  Emancipation,  civil  rights,  man- 
hood, suffrage,  freedom  of  speech  and  of  the  press,  ballot  reform, 


direct  legalized  primaries,  restriction  upon  the  arbitrary  powers 
of  Courts  to  punish  for  constructive  and  actual  contempts,  and  other 
reforms,  have  been  the  outcome  of  experience  and  discussion  and 
consequent  remedy  by  amendments  of  organic  and  derivative  laws. 

If  we  were  always  hesaid  by  oui-  conservative  friends  no  dian^es 
would  be  made  because  we  should  be  content  with  what  our  remote 
forefathers  established.  To  steal  a  shilling  privily  from  the  person, 
that  is,  to  pick  a  pocket,  was  once  a  capital  offense,  and  it  took 
many  years  of  patient  effort  on  the  part  of  Samuel  Romilly  before 
he  convinced  Parliament  of  the  injustice  of  the  penalty  and  that  the 
punishment  did  not  fit  the  crime.  There  may  have  been  a  reason 
for  the  early  enactment,  but  it  was  lost  in  antiquity,  and  when  the 
reason  ceased  the  law  should  have  been  changed.  But  those  who 
oppose  necessary  amendments  would  still  be  hanging  pickpockets. 

The  law,  however,  in  its  spirit  is  beneficent  and  not  vindictive. 
The  Author  of  the  law,  while  an  Exponent  of  Justice,  is  an  Ex- 
emplar of  mercy,  and  designs  rectification  and  not  revenge.  So  we 
are  reminded  of  our  infirmities  that  we  may  seek  a  remedy.  This 
simply  suggests  that  as  one  day  follows  another,  we  should  en- 
deavor to  profit  by  our  experience.  We  cannot  stand  still.  Stagna- 
tion is  extinction.  The  current  of  our  lives  must  continue  fluent 
and  pure  that  we  may  fulfill  the  measure  of  Providence.  If  we 
obey  this  law.  saitli  the  Sci'iptnre.  we  shall  do  well.  Hy  this  we 
are  commanded  to  amend  our  ways,  and  if  we  are  obedient  to 
Divine  Ordinance  we  must  endeavor  to  seek  through  legislative 
process  to  correct  error  and  to  supply  deficiencies  and  cure  infirmi- 
ties that  have  come  from  imperfect  instruction. 

Educate  that  you  may  be  free.  Education  is  liberation;  but 
lil)eration  is  onl.v  an  opixirtunity ;  a  means,  not  an  end.  Through 
education,  exi)erience,  and  observation  we  acquire  the  knowledge 
essential  to  enable  us  to  accomplish  needed  reforms.  These  come 
not  by  intuition,  but  by  induction.  The  great  law  reformers,  such 
as  Bentham,  Brougham,  Romilly,  Field,  and  others,  were  not  only 
learned  in  the  theory  of  jurisprudence,  but  were  practical  men  and 
close  students  of  actual  conditions  and  sought  rational  remedies 
for  evils  within  the  range  of  their  daily  horizon.  They  had  to 
encounter  contemporary  criticism  as  visionaries  and  impracticables 
and  speculative  philosophers,  but  most  of  their  work  is  now 
part  of  our  daily  lives  in  professional  pursuits. 

Field's  code  system  sixty  years  ago  was  considered  a  chimera, 
but  to  the  credit  of  California  it  was  adopted  nearly  forty  years 
since  as  a  whole,  and  other  States  have  followed  suit,  although, 
curiously  enough,  New  York  has  not  yet  enacted  the  entire  system, 
but  it  will  do  so  in  time. 

Great  praise  was  bestowed  upon  the  primitive  procedure  as 
the  perfection  of  human  reason  and  the  incarnation  of  logic,  and 
to  those  lawyers  who  had  thriven  on  that  fetich  worship,  it  seemed 
sacrilegious  to  bare  the  Iwnes  of  the  medieval  idol  and  snl)stitnte 
in  its  stead  a  substance  with  a  soul  and  body  capable  of  natiiral 
expression,  thus  superseding  the  artificial  automata  of  the  Common 
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Law.  The  old  modes  and  methods  of  pleading,  practice,  and  pro- 
cedure were  lauded  almost  as  sacrosanct,  as  something  beyond  the 
reach  of  ordinary  touch,  and  every  endeavor  to  shorten  and  sim- 
plify their  processes  was  met  with  the  reproof  that  they  were  con- 
secrated by  time  and  that  any  attempt  to  amend  was  a  trespass 
upon  holy  ground  fraught  with  dire  consequences  to  any  one  so 
adventuresome  as  to  assail  their  right  to  perpetual  existence  or 
to  supplant  them  by  simpler  and  saner  devices  for  attaining  the  ends 
of  justice. 

Legislation  is  a  progressive  science,  and  no  part  of  our  scheme 
of  government  is  or  should  be  exempt  or  immune  from  the  universal 
law  of  progress.  It  appears,  however,  that  in  this  general  scheme 
one  branch  has  not  received  merited  attention.  While  other  de- 
l)artments  have  been  overhauled  and  subjected  to  systematic  treat- 
ment, the  probate  jurisdiction  remains  practically  as  it  was  in  the 
first  j'ear  of  our'  statehood,  virtually  unchanged.  It  is  true  the 
Constitution  of  1879  enlarged  its  scope  and  gave  to  it  plenary 
power  not  previously  possessed,  but  appellate  judicial  construction 
has  remitted  it  to  its  original  limits,  and  the  Superior  Court,  act- 
ing in  probate  matters,  is  in  reality  restricted  to  its  original 
confines. 

It  is  very  much  the  same  old  Court  that  it  superseded;  but  still 
an  important  constitutional  tribunal  which  derives  its  dignity  not 
from  its  name  but  from  its  functions.  It  passes  upon  every  particle 
of  property  transmitted  from  sire  to  scion  and  the  integrity  of  patri- 
monial title  is  (iPi)oii(leut  upon  the  valldit.v  of  its  decrees.  Its  im- 
portance may  be  inferred  from  the  fact,  as  was  pointed  out  by  the 
late  Judge  Myrick  of  the  old  Probate  Court  of  San  Francisco,  that 
the  average  period  which  elapses  from  the  time  that  a  lot  of  land 
passes  as  a  part  of  a  succession  until  it  again  requires  .administra- 
tion is  ten  years;  that  in  this  State  (a  peculiarity  of  law  not  found 
elsewhere)  all  realty  becomes  assets  in  the  hands  of  the  adminis- 
trator, to  be  marshalled  by  the  Court  for  distribution  and  that  every 
such  adjudication  is  a  careful  ascertainment  and  expunging  of  all 
claims  and  obligations  of  decedents,  a  matter  that  by  its  nature 
requires  the  greatest  personal  care  and  attention  from  the  Judge, 
with  a  continual  dread  that  some  covert  error  may  escape  his 
scrutiny  to  emerge,  jjerhaps,  when  Judge  and  counsel  and  client 
have  passed  away,  clouding  titles  and  impairing  values  of  real 
property. 

It  is  a  matter  of  every  day  exjierience  to  find  errors  of  a 
minute  kind,  microscopical  mistakes,  that  have  eluded  the  most 
careful  examination  of  vigilant  lawyers  and  Judges,  cropping  up  as 
objections  to  title  to  property  where  owners  have  rested  secure  in 
their  possession  for  a  generation,  not  suspecting  a  flaw  or  irregu- 
larity in  the  prol)ate  proceedings. 

When  it  is  considered  that  the  assessed  valuation  of  property  in 
San  Frnucisfo  Is  .ihout  $."')()0.n(X).Of»0.  real  estate  iind  improvements, 
it  may  be  realized  how  responsible  a  part  is  taken  by  the  Judge 
who  accepts  the  assignment  in  probate.    All  of  this  vast  amount 


passes  through  probate  in  the  course  6f  a  scriptural  generation,  and 
under  the  system  prevailing  it  needs  the  most  exacting  judicial 
care  to  avoid  error  in  the  transmission  of  title  from  ancestor  to  heir. 
■  Tills  iniiHxses  great  lalK)i*  on  the  .Tu(l},'("  In  tlic  matter  of  admin- 
istration, addhiK  enormously  to  the  task  of  trying  contests  and  dis- 
posing of  litigiitod  issues  arising  out  of  disputed  w  ills,  tostiunrntary 
trusts,  and  numerous  other  matters  requiring  concentration  of  mind 
and  study  of  jirinciples,  weighing  of  eviiicncc.  consideriition  of  argu- 
ments, examination  of  authorities,  writing  of  opinions,  and  what- 
ever else  is  gennane  to  the  correct  conclusion  of  a  controversy. 
What  is  true  of  San  Francisco  in  tliis  regard  is  relatively  true  of 
otiier  counties. 

\Vc  come  then  to  the  jiurpose  of  ]n-obat('.  \Vh;;t  is  the  occasion 
(]f  all  this  cxiiensive  envircnnient?  It  is  simply  to  clear  the  title 
to  the  decedent  freed  from  all  lial)ilities  contracted  in  the  lifetime 
of  the  original  owner  and  from  charges  incurred  in  the  nature  of 
succession  taxes  and  other  expenses  incident  to  tlie  protection  of 
the  property  right. 

Now,  apart  from  issues  of  contested  heirship,  disputed  wills, 
and  other  litigal>le  matters,  we  are  concerned  with  the  question  of 
reforms  needed  in  tlie  ordinan-  admini.stration  of  estates.  Why 
should  it  1)0  so  onerous  ujion  an  lieir  to  secure  his  inheritance? 
Why  all  this  cumbrous  and  costly  machinery  before  he  can  come 
into  his  own?  It  is  easy  to  answer,  it  may  not  be  his  own;  be- 
cause there  may  he  others  whose  claims  m\ist  be  investigated  and 
delays  are  necessary  to  ascertain  the  validity  of  their  pretensions, 
but  we  an>  dealing  with  the  common  ca.-.es  of  those  whoso  rights 
are  uncontested. 

The  practice  and  procedure  in  such  cases  slioukl  be  sinijile,  expe- 
dithnis,  and  economical.  In  a  plain  case,  where  tliere  is  no  con- 
tention and  no  complications,  the  cost  sliould  be  less  than  where 
tiiere  is  a  contest  or  a  conversion  of  assets  or  other  reasons  to  ad- 
.iust  relative  rights  of  km  or  creditors.  AVe  have  now  a  statutoi"y 
schedule  of  compensation  for  attorneys,  l)ut  while  this  is  an  im- 
provement upon  the  old  plan,  it  needs  to  be  readjusted  to  more 
e<]uitable  relations  to  the  .service. 

An  attorney,  as  an.v  other  laborer  in  the  vineyard  of  the  law,  is 
worthy  of  his  hire:  but  he  should  be  paid  in  proportion  to  his 
work.  We  forbear  the  use  of  Latin,  even  of  law  Latin,  but  quantum 
meruit  is  the  appropriate  phrase.  What  he  earns,  the  lawyer  should 
i-eceivo.  It  is  a  mistake  to  give  him  more:  it  is  unjust  to  lessen 
the  remuneration  of  his  elt'orts  in  behalf  of  his  clients. 

In  this  respect,  proliably  t!ie  most  equitable  plan  of  compensa- 
tion for  attonieys  in  iirolwte  w.is  that  tiamed  by  .Justice  Lucieu 
Shaw,  now  of  the  Supreme  Court,  while  he  was  acting  as  Probate 
Judge  in  Los  Angeles,  a  graduated  scale  based  upon  the  different 
species  of  services  rendered.  Years  before  a  similar  schedule  had 
been  in  force  in  San  Francisco,  in  a  certain  class  of  cases,  but  it 
had  to  bear  the  brunt  of  great  opposition  until  finally  the  principle 
was  adopted  by  the  Legislature  and  is  now  in  force. 

But  it  is  not  altogether  satisfactoiy ;  it  is  too  rigid:  thetc  should 
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be  a  maxinmni.  and  tlie  .ludgo  sboiild  liavc  ilio  jk)woi'  to  reduce 
according  to  cirfunistances  aim  character  of  the  estate.  The  Sbaw 
schedule  approxiuiatefl  equity  in  principle  and  practice,  and  Its 
perfection  would  be  a  differential  schedule  which  would  be 
based  upon  the  kind  and  value  of  the  property;  that 
is  to  say,  if  the  estate  consisted  merely  of  money,  cash  In 
hand  or  depo.sit  in  a  banlc,  and  no  labor  ai)art  from  cu^itody  of 
assets,  or  unimproved  real  estate  involving  no  special  s<>rvice,  the 
comi)e!isati()n  should  be  less  than  in  cases  requivirg  particular  skill 
and  unusual  attention.  To  an  extent,  this  is  now  the  Statute,  but 
It  is  not  sufficiently  definite,  and  is  often  overlooked. 

Many  otlier  economical  refonns  might  be  suggested  in  probate. 
In  the  matter  of  real  estate  transactions,  there  is  a  necessity  of 
thorougli  renovation :  the  ))olicy  of  the  law  should  bo  to  kpep  the 
realty  intact  until  distribution.  A  sale  in  probate  is  a  sacrifice,  as 
a  rule.  It  is  accompanied  by  conditions  calamitous  in  costs  and 
attendant  with  technical  jierils  that  affright  both  vendors  and  pur- 
cliasers.  This  part  of  the  Statute  should  receive  rigorous  revislou 
at  the  bands  of  the  Code  Commission. 

The  first  Code  Commission  made  no  attempt  at  reform  ip  this 
particnilar.  One  of  the  members  of  that  body  told  the  writer  th.it 
they  found  the  task  too  laborious  and  difficult  and  so  they  con- 
cluded to  iucoriwrate  the  old  I'robate  Act  as  it  stood.  Here  and 
there  some  minor  modifications  have  been  made,  but  in  the  main 
the  antiquated  system  has  l)een  retained. 

Some  years  ago  a  State  Senator,  a  lawyer  of  .ibility.  conceived 
a  scheme  of  amendment  and  introduced  some  bills  practically  re- 
I)ealing  all  the  old  probate  i)rovisions  in  regard  to  realty,  but  there 
was  no  support  from  his  colleagues  and  no  general  encouragement 
elsewhere,  and  he  appeared  to  lia\e  abandoned  his  i)ro.1ect.  It  waa 
asserted  that  be  attempted  too  mndi  at  one  time.  What  is  needed 
at  present  and  what  is  practicable  is  to  modernize  the  methods  of 
procedure  by  a  judicious  pruning  of  unnecessary  features. 

We  need  not  "expunge  the  whole"  at  one  stroke,  but  may  "lop 
the  excrescent  parts,"  iireserving  a  simple  and  symmetrical  system 
free  from  mere  technical  requirements  that  .serve  no  useful  pui-pose. 
These  technicalities  in  procedure  are  the  bane  of  our  practice,  and 
this  is  not  the  opinion  only  of  intelligent  laymen,  but  of  erudite 
and  skilled  lawyers,  one  of  whom,  a  noted  law  writer,  .Tohn  D 
Lawson,  in  a  recent  article  in  the  Kansas  City  Bar  .Monthly,  pro- 
nounced "the  judicial  system  of  all  our  States,  notii  in  the  organiza- 
tion of  Courts  and  metliods  of  procedures,  archaic."  and  he  attrib- 
utes the  failures  of  jucticc  in  so  many  cases  to  the  disposition  to 
overlook  the  substantial  merits  of  a  cause  and  give  undue  Impor- 
tance to  superfine  technical  poiiit.s. 

If  his  criticism  be  just  in  general,  it  is  certainly  so  in  matters 
of  probate;  but  the  fault  is  in  the  law  and  to  the  Legislature  we 
must  look  for  correction,  and  the  la\\'yers  in  tliat  body  should  en- 
deavor to  remove,  by  judicious  amendment,  tiie  reproach  of  thU 
severe  censure.  Innumerable  instances  exist  of  hardship  and  p»^ 
cuniary  damage  arising  from  too  strict  technical  constniction  of  the 


I'rolijite  Act.  ("uses  there  are  xvlici-e  thirty  years  aii<l  more  have 
ehijised  after  the  siii)ii()se(l  settleieent  of  an  estate  some  slight  defect 
hi  the  iiiihlieatioii  of  a  iiotke,  an  error  of  the  jirinter,  perhaps,  au 
ai>parently  trivial  trl(k  of  the  types,  has  lieen  heiii  to  vitiate  jviris- 
diction  and  annul  all  subsequent  proceedings  to  the  infinite  and 
irreparable  injury  of  innocent  propei'ty  hol(l(M-s. 

In  an  estate  involving  millions  it  was  discovered  that  a  notice 
of  probate  in  a  daily  paper  was  inserted  only  three  time  a  week, 
whereas  the  law  ren.uired  it  to  be  published  every  day,  unless  the 
order  for  publication  prescribed  otherwise.  This  mistake  was  found 
out  accidentally  a  long  time  after  rights  had  vested  and  every  party 
connected  with  the  matter  had  reason  to  rely  on  the  integrity  of 
the  record;  but  it  was  held  that  the  party  alleging  this  irregularity 
had  no  status  to  complain  and  he  was  demurred  out  of  Court,  and 
the  objection  was  not  revived. 

Tn  another  case  the  lawyer  for  the  executors,  a  former  .Justice 
of  the  Supreme  Court,  most  distinguished  in  his  day,  failed  to  obtain 
an  order  to  i)ublish  notice  to  creditors,  proceeding  with  publica- 
tion without  precedent  judicial  sanction,  and  at  the  end  of  the  year 
it  was  found  that  by'  reason  of  this  oversight  he  had  to  repub- 
lish, much  to  his  chagrin,  and  this  involved  risk  to  property  inter- 
ests amounting  to  more  than  a  million  dollars.  The  lawyer  said 
that  it  was  nonsense  to  make  such  a  ruling,  but  the  answer  was 
that  the  law  was  so  written  and  he  had  to  submit,  otherwise  the 
whole  proceeding  would  be  void. 

Examples  might  be  multiplied  indefinitely  to  exhibit  the  evil 
consequences  of  the  hypertechnics  of  detail  in  administration  of 
this  branch  of  the  law;  and  there  is  no  end  of  the  expense  con- 
nected with  it.  Here,  then,  we  need  intelligent  revision  to  make 
plain  the  methods,  curtail  the  cost,  and  expedite  the  process  of 
settling  estates.  An  examination  of  any  account  in  probate  will 
show  where  reduction  may  be  made.  We  have  three  appraisers 
where  one  would  suffice,  quite  a  tax  in  most  estates.  Where  a  sal* 
is  made,  it  sometimes  happens  that  the  costs  of  advertising,  com- 
missions, apiiraisers'  fees,  and  other  items  absorb  the  entire  estate, 
leaving  no  margin  for  the  heir. 

This  is  an  extreme  case,  perhaps,  but  the  fact  is  that  there  is 
a  multitude  of  instances  where  poor  persons  with  small  holdings 
are  mulcted  in  oppressive  penalties  for  the  privilege  of  securing 
probate  evidence  of  title  to  their  property. 

These  suggestions  reacli  only  a  few  of  the  many  matters  that 
might  be  embraced  in  a  comprehensive  scheme  of  legislative  re- 
form in  probate  practice  and  precedure.  Much  more  could  be  said 
as  to  making  final  many  decisions  that  are  now  appealable  where 
substantial  rights  are  not  affected.  Mucli  also  depends  upon  judicial 
prudence  and  discretion  in  administration. 

So  far  as  possible,  the  item  of  patronage  should  be  eliminated 
from  the  Courts,  or  its  bestowal  surrounded  with  safeguards.  Ju- 
dicial appointments  of  referees,  commissioners,  appraisers,  should 
be  limited.  Some  improvement  has  been  made  of  late  years  in 
California,  and  the  Statutes,  have  forbidden  nepotism  such  as  pre- 
vails in  some  other  States  and  <>)nntries.  but  the  less  the  judiciary 
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has  to  do  with  appointments  the  better  for  the  courts.  The  Judge 
should  have,  however,  something  to  say  by  way  of  veto,  at  least, 
as  to  the  Court  attendants,  clerks,  bailiffs,  and  others  detailed  to 
the  service,  who  are  now  selected  through  partisan  agencies  without 
reference  to  his  consent  or  convenience,  and  sometimes  inade- 
quately equipped  for  the  performance  of  their  duties  and  without  due 
sense  of  subordination  to  their  judicial  superiors. 

A  final  word,  be  it  remembered  by  the  Judiciary,  that  whatever 
amendments  may  be  made,  the  Code  establishes  the  law  of  this 
State,  respecting  the  subjects  to  which  it  relates,  and  Its  provisions 
and  all  proceedings  under  it,  are  to  be  liberally  construed  with  a 
view  to  effect  its  objects  and  to  promote  instice.  This  is  the  guid- 
ing star  for  the  courts,  the  polar  principle — liberal  construction 
and  the  promotion  of  justice.    These  two  are  one. 
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THE  PAY  CHECK  SYSTEM 


"By  reason  of  the  constitutional  prohibition  your  committee 
reiiorts  that  in  i(s  opinion  it  is  not  possible  to  draft  an  act  (regu- 
latinj;  payment  of  wasjes)  «liicli  will  lie  adc^piMle  ;ui(l  will  not 
iiiterCere  witli  the  constitutional  rifjht  of  tlie  oniployor  and  em- 
ployee to  contract;  that  it  would  be  iuii)ossible  by  law  to  impose 
jjenalty." 

The  record  of  the  Coroner's  investigation  into  the  causes  which 
led  to  the  killing  of  Caroline  Brasch,  by  a  laborer  whose  mind  had 
become  affcclcd  by  tlie  injustice  and  hardship  <ic  asioned  by  the 
device  of  his  employers  to  postpone  payment  for  work  rendered  and 
wages  earned  by  him,  reveals  the  fact  that  what  may  be  termed 
"The  pay-check  system"  is  in  vogue  throughout  the  entire  State 
of  California  and  that  by  means  of  this  system  unskilled  labor  as 
a  class  is  held  up  as  it  were  by  its  employers, — persons,  firms  and 
corporations  alike — and  denied  that  prompt  payment  for  its  ser- 
vices, which  would  seem  even  upon  the  most  superficial  considera,- 
tlon  to  be  an  absolute  necessity  to  Its  very  existence. 

By  the  report  of  the  Committee  on  Amendment  of  the  Laws 
just  read,  it  would  further  appear  that  this  condition  of  a  large 
component  part  of  the  people  of  this  State — no  matter  how  deplor- 
able it  may  be,  no  matter  what  detrimental  effect  it  may  have  upon 
the  present  or  future  development  of  the  commonwealth, — cannot 
be  remedied  by  the  law. 

Thus  if  the  report  of  the  Committee  is  found  to  be  the  final 
answer  to  this  matter,  if  it  covers  the  case  completely  by  reason 
and  logic,  the  peculiar  virtue  of  our  system  of  jurisprudence,  em- 
bodied in  Section  3.">23  of  the  Civil  Code  of  this  State  that  "For  every 
wrong  there  is  a  remedy"  is  deprived  of  much  of  its  boasted  efficacy. 

Now,  when  the  report  of  the  Committee  was  shown  to  me  by 
Judge  Lindley  some  time  ago  I  was  so  impressed  with  the  apparent 
impotency  of  the  law  to  adequately  cope  with  an  admitted  wrong — 
public  in  its  nature — and  its  eifects, — that  I  was  very  glad  to  act 
upon  the  suggestion  of  the  judge  to  examine  on  my  own  initiative 
into  the  problem  here  presented  and  to  see  if  there  might  not 
be  some  way  of  relieving  the  Committee's  conclusion  in  this  matter 
of  some  of  its  message  of  helplessness.    For  surely,  ever  since  I 
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have  been  taught  to  think  upon  social  and  economic  problems,  the 
"laissez  faire"  doctrine  which  seems  to  be  underlying  the  legal 
decisions  in  this  matter,  as  found  b.v  the  t'omuiittw.  when  a])|>licd  to 
existing  conditions  of  the  classes  and  mjisses  of  the  people  in  con- 
tradistinction to  the  claims  of  the  individual,  has  always  seemed  to 
me  a  hard  and  cruel  gospel. 

And  while  I  am  by  no  means  a  paternalist,  I  have  always  been 
for  o  reasonable  compromise  in  all  matters  of  contention  between 
men  and  classes  of  men,  believing  that  the  lessons  of  all  history 
teach  that  reasonable  compromise  is  the  mother  of  honorable 
peace  in  all  human  affairs. 

This  is  by  way  of  explanation  as  to  how  this  paper  is  before 
you  this  evening.  It  is  not  intended  as  a  criticism  of  the  Com- 
mittee's report;  it  has  rather  been  prepared  with  a  view  of  point- 
ing out  certain  considerations  and  adjudications  which  it  is  hoped 
will  in  some  feeble  way  tend  to  illuminate  the  path  which  this 
Association  should  take  in  bringing  such  an  admittedly  important 
matter  to  a  rightful  conclusion. 

The  question  will  therefore  be  treated  from  the  point  of  view 
that,  conceding  the  decisions  of  the  Courts  of  this  State  on  the 
subject  thus  far  rendered  support  the  conclusions  of  the  Com- 
mittee, yet  if  it  should  reasonably  satisfactorily  appear  from  fur- 
ther investigation  th.-it  a  sound  public  policy  of  this  State  de- 
mands legislation  to  remedy  the  wrong  here  complained  of,  and 
that  adjudications  in  other  jurisdictions  upholding  such  legisla- 
tion, are  based  on  sound  logic,  then  it  will  become  the  duty  of 
this  Association  to  take  such  steps  as  may  be  necessary  to  bring 
the  matter  up  for  legislative  action,  which  will  give  the  courts 
u  chance  for  re-oxaniination,  in  dut'  course. 

At  the  outset  it  is  well  to  bear  in  mind  that  legislation  looking 
to  the  amelioration  of  the  condition  of  the  working  classes, — "labor 
legislation"  as  It  is  termed, — such  as  regulating  the  hours  of  labor, 
prescribing  the  manner  of  computing  wages,  and  providing  for  the 
time  and  mode  of  payment,  is  of  but  recent  origin  and  growth  in 
American  jurisprudence. 

It  dates  back  to  about  1880.  Since  then  the  States  of  Alabama, 
California,  Colorado,  Iowa,  Indiana,  Kansas,  Kentucky,  Maryland, 
Missouri.  New  .lerscy.  New  York,  Oklahoma.  South  Carolina.  Te  i- 
nessee,  Virginia,  Washington  and  Wyoming  have  passed  laws,  some 
of  wliicli  pri'scrihe  the  time  of  jiaynient,  others  of  which  |)r<)vi(U'  for 
tlio  time  as  well  as  the  method  of  payment  of  \va;:es  of  laborers,  sonse 
of  which  refer  to  certain  industries  only,  such  as  mining  and  man- 
ufacturing, while  others  are  more  general  in  their  application.  Some 
provide  for  their  enforcement  by  civil  action  merely,  providing  for 
the  collection  of  a  pecuniary  penalty  for  every  day  that  the  breach 
of  the  law  continues;  others  make  an  infraction  of  the  law  a  mis- 
demeanor punishable  by  fine,  or  imprisonment,  or  by  both. 

It  will  thus  be  seen  that  the  evil  sought  to  be  combatted  i.= 
widespread,  practically  infecting  every  section  of  the  Union.  A 
cursory  examination  of  some  of  these  laws,  however,  show  them 
cast  in  a  very  crude  form,  objectionable  on  constitutional  grounds 
other  than  the  main  ground,  upon  which  all  legislation  of  this 
kind  has  in  the  adverse  decisions  thus  far  been  condemned. 


For  instance,  the  Legislature  of  this  State  passed  an  act  in 
1897  (Statutes  1.S97,  p.  231)  on  this  subject  which  provided  as  fol- 
lows: 

"Skctiox  1.  Every  coiporation  doing  business  in  this  state 
shall  ))ay,  at  least  once  a  month,  each  and  every  employee  em- 
ployed by  such  corporation,  in  transacting  or  carrying  on  its 
business,  or  in  the  i)erformance  of  labor  for  it,  the  wages 
earn.'d  liy  sucli  cniploycc  <lnrin};  tlic  pi'cccilinf;  month:  iirfjridcd. 
hoivever.  that  if  at  the  time  of  payment  any  emiiloyee  shall 
be  absent,  or  not  engaged  in  his  usual  employment,  he  shall 
be  entitled  to  said  payment  at  any  time  thereafter  ui)on  de- 
mand. 

"Sec.  2.  A  violation  of  any  of  the  provisions  of  section  1 
of  this  act  shall  entitle  each  of  the  said  employees  to  a  lien 
on  all  the  |)roperty  of  said  cori)oration  for  the  amount  of  their 
wages,  whieli  lien  shall  take  preference  over  all  other  liens, 
excei)t  duly  recorded  mortgages  or  deeds  of  trust;  and  in  any 
action  to  recover  the  amount  of  such  wages,  or  to  enforce  said 
lien,  the  i)laintiff  shall  l)e  entitled  to  a  reasonable  attorney's 
fee,  to  be  fixed  by  the  court,  and  which  shall  form  part  of  the 
judgment  in  sai(i  action,  and  shall  also  be  entitled  to  an  at- 
tachment against  said  property.  An  unrecorded  deed  shall  be 
no  defense  to  such  action. 

"Skc.  That  on  the  trial  of  any  action  against  such  cor- 
poration for  a  violation  of  the  provisions  of  this  act,  such  cor- 
poration shall  not  be  allowed  to  set  up  any  defense  for  a  fail- 
ure to  pay  monthly  any  employee  eii^raucfl  in  transacting  or 
carrying  on  its  business  the  wages  earned  by  such  employee 
during  the  preceding  month,  other  than  the  fact  that  such 
wages  were  not  earned,  except  a  valid  assignment  of  such 
wages,  a  setoff  or  counterclaim  against  the  same,  or  the  ab- 
sence of  such  employee  from  his  usual  emi)loyment  at  the  time 
of  the  payment  of  the  wages  so  earned  by  him.  . 

"Sue.  4.  No  assi,gnment  of  future  wages,  payable  monthly 
under  the  provisions  of  this  act,  shall  be  made  to  the  corpora- 
tion from  which  such  wages  are  or  may  become  due,  to  any  per- 
son, on  behalf  of  such  corporation,  for  the  purpose  of  evading 
this  act,  and  all  siirli  assigimients  arc  licreliy  dccliired  void. 

"Skc.  5.  No  corpor.ation  shall  require,  and  no  employee  of 
such  corporation  shall  make,  any  agreement  to  accejit  wages 
at  lon.ger  periods  than  as  provided  in  this  act  as  a  condition 
of  employment. 

"Si:c.  6.  All  wages  earned  by  any  employee  engaged  in  the 
service  of  any  corporation  in  this  state  shall  be  paid  in  lawful 
moneys  of  the  United  States,  or  in  checks  negotiable  at  face 
value  on  demand. 

"Skc.  7.  Any  corporation  violating  any  of  the  provisions 
of  this  act,  shall  be  subject  to  a  fine  not  exceeding  one  hundred 
dollars,  or  less  than  fiftv  dollars,  for  each  violation,  the  same 
to  be  imposed  by  any  court  in  this  state  having  jurisdiction  of 
offenses  in  which  the  uenalty  does  not  exceed  a  fine  of  one 
hundred  dollars:  said  fine  to  be  oaid  by  the  judge  or  magis- 
trate before  whom  a  recovery  may  be  had  under  the  orovisions 
of  this  act.  into  the  general  fund  of  the  treasury  of  the  county 
in  which  said  conviction  may  be  had." 

The  statute  came  up  for  dissection  before  the  Supreme  Court 
in  1899  in  the  case  of 

Jfilin.Km  v.  Oondj/rar  Miniiif)  Co..  127  Cal.  4-21, 

Judge  Cooper,  Commissioner,  writing  the  opinion.  It  would  ap- 
pear that  the  statute  was  rightly  declared  unconstitutional  upon 
several  inherent  defects,  among  others  that  the  act  is  special, 
discriminating  and  arbitrary  legislation,  and  that  it  deprives  the 


defendant  of  property  without  due  process  of  law,  grounds  ap- 
parently well  taken. 

But  in  addition  to  this  the  court  also  condemned  the  act  for  the 
reason  that  it  was  an  infringement  of  the  liberty  of  contract  guar- 
anteed by  the  Declaration  of  Rights  in  our  State  Constitution  and 
the  Fourteeuth  Amendment  to  the  Constitution  of  the  United  States, 
citing  a  number  of  what  may  be  called  "labor  legislation  cases"  in 
support  of  the  holding. 

Thi.i  brings  us  to  a  consideration  of  the  main  contention  upon 
which  all  of  the  adjudicated  cases  on  the  subject  have  been,  one 
way  or  the  other,  broadly  decided. 

In  1886,  a  statute  of  Pennsylvania  requiring  payment  of  wages 
of  laborers  in  iron  mills  in  money  was  considered  by  the  Supreme 
Court  of  that  State  in  the  case  of 

Godcliarles  v.  Wigcmaii,  11."?  Pa.  St.  437. 
The  Court  said: 

"The  1st,  2nd,  3rd  and  4th  Sections  of  Act  ISSl  are  utterly  un- 
constitutional and  void  in  as  much  as  by  them  an  attempt  has 
been  made  by  the  legislature  to  do  what,  in  this  country 
can  not  be  done:  that  is,  prevent  persons  who  are  siii  juris 
from  making  their  own  contracts.  The  act  is  an  infringement 
alike  of  the  right  of  the  employer  and  the  employee,  more  than 
this,  it  is  an  insulting  attempt  to  put  the  laborer  under  a 
legislative  tutelage,  which  is  not  only  degrading  to  his  man- 
hood, but  subversive  of  his  rights  as  a  citizen  of  the  United 
States." 

This  is  the  pioneer  and  leading  case  in  so  far  as  its  influence 
upon  all  subsequent  cases  decided  in  the  same  way  is  concerned; 
and  it  has  since  been  followed  and  cited  in  almost  every  judicial 
decision  which  holds  that  any  attempt  to  legislate  on  any  phase 
of  the  subject  under  discussion  is  unconstitutional  principally 
"because  it  is  on  infringement  upon  the  liberty  of  contract,  without 
due  process  of  law. 

I  will  content  myself  therefore  with  quoting  the  language  of 
only  one  other  case. 

In  State  v.  Missouri  Tie  &  Timber  Co.,  181  Mo.  536,  80  S. 
W.  933, 

the  Supreme  Court  of  that  State  wiped  an  act  oft  the  Statute 
Book  providing  that  it  shall  not  be  lawful  for  any  person,  firm  or 
corporation  in  the  State  to  issue,  pay  out  or  circulate  for  payment 
of  wages  of  laborers  any  order,  note,  check,  memorandum,  token, 
evidence  of  indebtedness  or  other  obligation  unless  the  same  be 
negotiable  and  redeemable  at  its  face  value  In  lawful  money  of 
the  United  States,  by  the  person,  firm  or  corporation  issuing  the 
same;  also  providing  that  the  Statute  could  not  be  waived  by 
the  laborer,  and  making  a  violation  of  the  Statute  a  misdemeanor, 
in  the  following  language: 

"Liberty,  as  we  have  seen,  includes  the  right  to  contract 
as  others  may  and  to  take  that  right  away  from  a  class  of 
persons  following  lawful  pursuit,  is  simply  depriving  such  per- 
sons of  a  time  honored  right,  which  the  Constitution  undertakes 


to  secure  to  every  citizen.  Applying  the  principles  of  constitu- 
tional law  before  stated,  we  can  come  to  no  other  conclusion 
than  this:  That  the  sections  of  the  statute  are  void.  They  at- 
tempt to  .strike  down  one  of  the  fundamental  principles  of  con- 
stitutional govennnent.  If  they  can  .stand,  it  is  difficult  to  see 
an  end  to  such  legislation,  and  the  government  becomes  one  of 
special  privileges  instead  of  a  compact  'to  promote  the  general 
welfare  of  tiro  i)C()i)lo.'  We  plnce  our  conclusion  on  the  broad 
ground  that  tliese  sections  of  the  statutes  are  not  'due  process 
of  law'  within  the  meaning  of  the  constitution." 

Among  the  cases  which  follow  in  the  wake  of  the  decision  of 
Oodcharles  v.  Wigeman,  supra,  and  hold  to  the  same  doctrine,  are 
the  following: 

Millet  V.  People,  117  111.  294  (1886); 
State  V.  Goodwill,  33  W.  Va.  179  (1889), 

holding  unconstitutional  a  Statute  against  payment  of  wages  in 
mines  and  factories  in  store  orders. 

State  V.  Fire  Creek  Coal  d  Coke  Co.,  33  \V.  Va.  188  (1889), 

deciding  against  legislation  prohibiting  mine  and  factory  owners 
from  selling  merchandise  to  their  laborers  at  a  greater  profit  than 
when  selling  to  others. 

Ex  parte  Kuback,  85  Cal.  274  (1890), 

holding  adversely  to  a  municipal  ordinance  prescribing  eight  hours 
as  a  day's  work  on  public  works. 

Commonwealth  v.  Perry,  155  Mass.  117  (1891), 

declaring  a  Statute  prohibiting  the  imposition  of  fines  in  cotton 
mills  unconstitutional. 

Frorer  v.  People,  141  III.  171  (1892), 

holding  invalid  a  Statute  against  Company's  stores  and  requiring 
employees  to  be  paid  weekly. 

Ramsey  v.  People,  142  111.  380  (1892), 

requiring  mine  operators  to  compute  the  pay  of  miners  on  the  basis 
of  the  weight  of  unscreened  coal. 

In  re  House  Bill  203,  21  Col.  27  (1895), 

in  which  the  Supreme  Court  of  Colorado  advised  the  Legislature 
of  that  State  that  a  bill  providing  for  the  weighing  of  coal  -it 
the  mine  in  order  to  fix  the  compensation  of  miners  was  not  ia 
accord  with  the  State  or  with  the  Federal  Constitution. 

Braceville  Coal  Co.  v.  People,  147  111.  66  (1893), 

involving  the  same  question  as  in  the  Frorer  case. 

State  V.  Loomis,  150  Mo.  307  (1893), 

holding  a  Statute  requiring  payment  in  money  of  wages  of  em- 
ployees in  mines  and  factories  unconstitutional. 

In  re  Morgan,  26  Col.  415  (1899), 


declaring  invalid  a  Statute  regulating  hours  of  employment  ia 
underground  mines  and  smelting  and  ore  reduction  works. 

State  V.  Haun.  61  Kan.  146  (1899), 

holding  invalid  a  Statute  requiring  wages  to  be  paid  in  money. 
In  this  case  the  Court  used  the  following  typical  language: 

"Wliilp  it  ini;rlit  ho  desirable  and  pr()fital)le  to  the  employee 
of  sucli  coriKiratiou  to  receive  a  horse  or  a  cow  or  a  house  and 
lot  in  i)aynient  for  his  wages,  yet  the  Lcsislnture  proliiliits  pay- 
ment in  that  way  and  j)laces  the  laborer  uinlcr  ;;u:irdiaiisliii) 
classifying  him  in  respect  of  freedom  of  contract  with  the  idiot, 
the  limatic  or  tlie  felon  in  the  i)entitentinry." 

The  fact  that  payment  of  wages  in  store  orders  and  other  like 
equivalents  might  work  a  great  hardship  upon  the  laborer,  or 
might  be  used  by  his  employer  as  an  instrument  of  defrauding 
him  out  of  a  part  of  his  wages, — the  actual  condition  which  undoubt- 
edly caused  the  enactment, — is  not  mentioned  in  the  decision.  In 
fact,  it  may  generally  be  said,  that  any  allusion  to  matters  of  that 
kind,  the  actual  facts  and  conditions  underlying  and  giving  rise 
to  these  enactments  is  studiously  avoided  in  most  of  the  decisions 
here  cited.  Abstract  notions  and  legal  concepts,  and  suppositions 
wholly  foreign  to  the  actual  state  of  things  which  the  remedies 
proposed  sought  to  reach,  constitute  the  gist  of  most  of  these  de- 
cisions. 

And  on  a  careful  reading  of  a  majority  of  these  cases,  one 
becomes  impressed  with  the  off-hand  and  purely  academic  view 
taken  of  the  legislation  under  discussion.  The  actual  state  of  affairs, 
the  social  or  economic  condit ions  tchich  impelled  the  Icf/islatiire  to 
enact  these  laws  is  entirely  ignored,  or  lost  sight  of,  in  the  apparent 
eagerness  to  nullify  them. 

No  consideration  whatsoever  is  paid  to  the  many  instances  m 
which  the  abstract  right  of  freedom  of  contract  has  been  limited 
and  controlled  by  positive  law,  notable  examples  of  which  are  laws 
against  usurious  contracts  and  contracts  made  by  sailors. 

It  is  never  admitted  that  the  public  might  have  an  interest  in 
any  of  these  subjects  of  legislative  regulation,  ignoring  entire'y 
the  presumption  that  the  legislature,  when  enacting  these  laws, 
had  before  it  facts  and  evidence  of  sufficient  public  concern  to 
justify  it  in  the  attempt  to  remedy  a  public  evil  affecting  large 
numbers  of  citizens. 

How  erroneous  the  position  of  these  cases  in  that  re.gard  is. 
is  pointed  out  by  Professor  Roscoe  Pound,  in  his  essay  on  Liberty 
of  Contract  (Yale  Law  Journal,  May,  1909),  where  in  referring 
to  one  of  the  cases  heretofore  cited,  he  says : 

"In  liamsrii  vs.  People,  tlie  Supreme  Court  of  Illinois  ha.'I 
before  it  a  statute  requirins;  mine  opcratoi's  ti>  weiirh  coal  on 
pit  cars  before  it  was  screened,  and  to  compute  the  pay  of 
miners  on  the  l>asis  of  the  weight  of  the  unscreened  coal.  In 
liolding  the  law  unconstitutional,  the  court  (per  Bailey.  J.) 
said  : 

"'(The  statute)  attempts  to  take  from  both  eniplover  and 
employee  <>nga.ired  in  the  mining  business,  the  right  and  power 
of  fixing  l)v  contr.'ict  the  •miount  of  wages  the  enqiloyiH'  is  to 
receive  and  the  mode  in  which  wages  are  to  l)e  ascertained." 


"Tlint  is.  the  courl  rnnsidcrcd  tlu'  basis  of  romputution  of 
iniiiprs'  wiigcs  sonipHiiiiK  tiint  i-otild  only  affect  tiie  iniiipr  ami 
llip  oiicnitor.s — soiiictiiini;  in  wliicli  tlio  piiiilic  could  Inne  no 
TMisoiiii lilc  concern.  How  f.Misc  tills  assnnii)tion  was  and  how 
nmcli  nii)i'(-  s()un<l  was  tlic  .jiKifinicnt  of  tlio  I('i;islatnr(>.  expe- 
rience soon  made  manifest.  KitDiKtji  v.  I'di/ili'  was  followed 
and  relied  ni)on  three  years  later  in  re  House  Bill  20S.  21  Col. 
27.  in  which  the  SupL'eine  Court  of  Colorado  ailvised  the  iejiis- 
latnre  of  that  state  that  a  hill  provldinj;  I'oi'  tlie  welKliinK  of 
coal  at  the  mine  in  ordei-  to  tlx  the  compensr.tion  of  miners, 
was  not  in  accord  with  lite  state  noi'  the  federal  constitution. 
As  to  tlic  latter  iiroixisition.  we  know  now  that  tlie  com't  w:is  in 
error.  I'.nt  the  assinr.ption  tliat  the  puhlic  liad  no  interest  in 
the  w.i\-  in  wliicli  miners'  w  .-iiies  were  i)aid.  which  die  fated  tho 
(lecisi<in.  w,-is  speedily  refuted  hy  the  cusuins  wrncjles.  strikes, 
and  disonlers,  (lu("  to  attempts  to  secvne  l)y  force  what  could 
not  he  had  hy  law.  'Workini;  people  have  striven  to  obtain  by 
strikes  wliat  they  had  failed  to  secure  by  statute.  'I'iie  law- 
lessness which  has  disgraced  Colorado,  like  the  lawlessness 
which  has  lout;  disi;raced  Illinois,  is  traceal)le  ultimately  to  the 
denial  of  law  by  the  authorities  which  alone  can  constitute 
and  establish  it." 

We  will  now  proceed  to  an  examination  of  the  cases  holding 
that  such  enactments,  while  they  do  limit  and  circumscribe  to  some 
extent  the  liberty  of  contract,  are  not  obnoxious  to  the  pro- 
visions of  the  Fourteenth  Amendment  to  the  Constitution  of  the 
TTuited  States,  nor  to  the  i)rincipl(>s  of  the  I>eclaration  of  Kights 
embodied  in  the  State  Constitutions,  but  are  a  valid  exercise  of 
the  Police  Power  of  the  several  States. 

The  reiiort  of  the  Couuuittei>  cites  the  case  of  Frixhie  v.  V.  8., 
V.  S.  1(!0.  to  the  jioint  "that  the  T'.  S.  Supreme  Court  recognizes 
the  rule  that  srenerally  spcakinp.  every  citizen  has  a  riirbt  to  contract 
for  the  jtricc  of  1ms  labor,  services  or  i)ropert.v." 

But  while  this  is  true,  the  Court  further  along  in  the  opinion 
also  uses  the  following  language: 

"While  it  may  be  contended  that,  generally  speaking,  amons 
the  alienable  rights  of  the  citiztMi  is  that  to  contract,  yet 
much  liberty  is  not  absolutely  universal. 

"It  is  within  the  tnidoubted  jHiwer  of  the  goverinnent,  to 
restrain  sonu>  individuals  from  all  contracts,  as  well  as  all 
individuals  from  some  contracts.  It  may  deny  to  all  the  right 
to  contract  for  th(>  i)urchase.  or  s;ilo  of  lottery  tickets:  to  the 
minor  tlic  right  to  assume  au.v  obligations  except  tor  the  neces- 
saries of  life:  to  the  common  carrier  the  power  to  make 
any  contr.'ict  reli(>ving  himself  from  n(>gligcnce,  aiiil  iii'Ucd  mail 
restrain  all  engaped  in  any  employment  from  any  contract  in  the 
course  of  thai  employment  irhich  is  ayainst  ptiblic  policy." 

In  this  case  a  f(>d(>ral  statute  providing  that  no  agent  iiro- 
curing  a  pension  should  charge  and  receive  more  than  SIO.OO  for 
any  one  claim  and  making  the  Infraction  of  the  statute  a  mis- 
demeanor punishable  by  fine  not  exceeding  $500.00,  or  imi)rison- 
ment  not  exceeding  two  years,  or  both,  was  declared  to  be  consti- 
tutional.   This  case  was  decided  in  1895. 

I  shall  now  take  up  the  next  cases  in  chronological  ordei-. 

In  1890  the  Supreme  Court  of  Indiana  in  the  case  of  Hancock  y. 
Yaden.  121  Ind.  360,  23  N.  E.  2.53,  was  Called  upon  to  pass  upon  an 
act  of  the  legislature  of  that  State  providing  that  the  wages  of 
miners  shall  be  paid  every  two  weeks  in  lawful  money  of  the 
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United  States,  and  declaring  unlawful  any  contract  waiving  the 
provisions  of  such  statute. 

Aside  from  the  fact  that  the  statute  was  attacked  as  special 
legislation,  the  main  contention  before  the  Court  was  that  it 
abridged  the  liberty  of  contract  guaranteed  to  every  citizen  by  the 
State  and  Federal  constitutions. 

In  passing  on  that  point  the  Court  says: 

"Our  judgment  is  that  the  provisions  of  tlip  statute  forbid- 
ding the  execution  of  contracts  waiving  the  right  to  payment  in 
niouc.v  is  one  that  tlie  le.aislature  had  power  to  tnact."  It  is  a 
fundamental  principle  that  every  mtniber  of  so<  lety  .surrenders 
something  of  his  absolute  and  natural  rights  In  all  orMnized 
states.  Without  some  yielding  of  absolute  rights,  civil  goveri:- 
meut  would  be  impossible.  'But  every  man.'  says  Blackstoue. 
■when  he  enters  into  society,  gives  up  a  i)ait  of  Iiis  natural 
liljerty.'  'I'roperty  and  law.'  as  Bentham  says,  "are  born  and 
must  die  together.'  The  right  to  dispose'  of  prnixTty  or 
labor  is  a  riglit  not  wholly  surrendered  hy  a  citizen,  nor  yet 
entirely  beyond  control  by  the  legislature  of  the  stale.  'i"he  right 
to  contract  is  an  incident  of  this  jus  ilixitojirnrli.  hut  the  riijht 
to  contract  is  not.  and  nev(  r  has  been,  in  any  country  where, 
as  in  ours,  the  common  law  prevails  and  constiiutcs  tlie  source 
of  all  civil  law  entirely  beyond  legislative  control.'' 

The  opinion  then  goes  on  and  enumerates  a  variety  of  instances 
in  which  the  absolute  freedom  of  contract,  which  is  the  foundation 
rock  on  which  the  cases  heretofore  referred  to,  rest,  has  been  cur- 
tailed by  legislative  enactment.    The  statute  was  upheld. 

At  this  point  it  is  interesting  to  note  that  the  act  of  the  legis- 
'ature  of  our  State  held  unconstitutional  by  tlie  Supreme  Court  nt 
this  state  in  Johnson  v.  Goodyear  Mining  Co.,  was  squarely  upheld 
by  Judge  Morrow  in 

Skinner  v.  Oarnett  Gold  Min.  Co.,  96  Fed.  735, 

before  the  decision  in  the  former  case. 

On  the  main  point  as  said  before,  on  which  all  these  statutes  are 
attacked,  to-wit,  infringement  of  liberty  of  contract,  the  Court 
says: 

"Defendant  fiu'thor  contends  that  the  net  is  unconstitutional 
upon  the  ground  that  it  deprives  tiie  employee  and  the  cor- 
poration of  the  liberty  and  property  of  making  contracts  without 
due  process  of  law.  In  the  course  of  its  argument  in  this 
respect  the  defendant  attacks  various  sections  of  the  act  of 
18!)7  other  than  Section  1  and  2  of  tiiat  statute.  The  plaintifiC, 
however,  bases  liis  action  upon  these  2  sections  and  the  remain- 
ing sections  may  therefort  tie  left  out  of  consideration  in  this 
case.  As  far  as  these  sections  are  concerned  there  does  not 
appear  to  be  good  ground  for  tlie  eoiitention  of  the  defendant. 
.  .  .  It  does  jiot  appear  in  what  respects  the  ilefendant  is 
deprived  of  any  liberty  in  n.aki'ig  contracts  by  reason  of  these 
enactments.  They  simply  constitute  an  effort  to  secure  the 
regular  payment  to  th(!  f-mployee  of  a  corporation  by  such  cor- 
poration, of  the  wages  that  he  is  entitled  to  by  virtue  of  the 
work  performed." 

Judge  Cooper  in  passing  on  this  case  in  Johnson  v.  Goodyear 
Min.  Co.,  dismisses  It  however  with  the  statement  "that  the  reasoning 
therein  does  not  convince  us  of  its  correctness,  nor  in  our  opinio'i 
do  the  authorities  therein  cited  support  it." 
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In  1895  the  legislature  of  Massachusetts  asked  the  opinion  of 
the  Supreme  Court  of  that  State  on  the  constitutionality  of  a  law 
providing  for  the  weekly  payment  of  wages  by  corporations, 
partnerships  and  persons  engaged  in  manufacturing  business. 

The  opinion  was  unanimous  that  the  law  as  proposed  was  con- 
stitutional. 

The  Court  say: 

''It  is  iiinnifc.'it.  howover,  from  ilie  examples  we  have  given, 
that  the  regulation  ol'  coi'lracts  by  statute  not  uniDuiitiiiK  to  a 
determination  of  rates  or  prices  has  not  been  oonfiued  to  pub- 
lie  employments  or  to  business  wbirh  may  be  said  to  he  affected 
with  n  distinct  i)ublic  interest.  1'lie  leijislation  on  this  stdiject 
relates  to  tiie  Kreat  variety  of  contracts  and  has  been  passed, 
some  of  it  to  i)romote  the  public  health  or  the  public  morals 
or  the  pulilic  cinivenicnce.  some  of  it  for  the  i)rotection  of 
individuals  a^'iiinst  fr;nid  and  xomc  of  if  for  the  protcctiun  of 
classes  of  individuals  against  unfair  or  unconscionable  deal- 
ings." 

Opinion  of  the  Justices,  163  Mass.  589. 

In  1892  in  the  case  of 

Slate  V.  Peel  Coal  Co.,  3G  W.  Va.  802,  15  S.  E.  1000, 

an  act  prohibiting  any  corporation,  ct)mpany,  firm,  or  person  en- 
gaged in  any  trade  or  business  from  paying  their  employees  in 
any  medium  except  lawful  money;  also  an  act  foviding  that  coal 
mined  in  the  state  should  be  weighed  before  being  screened  and 
that  the  miner  should  be  paid  accordingly  and  making  violations 
of  these  statutes  misdemeanors  was  held  to  be  constitutional. 
The  interesting  part  of  the  decision  is  as  follows: 

"We  do  not  base  this  decision  so  much  upon  tlie  ground  that 
the  business  is  affected  by  the  public  use,  but  upun  the  higher 
ground  tliat  the  public  tramiuility.  and  the  good  and  safety  of 
society,  demand,  where  the  number  of  employers  is  such  that 
specific  contracts  with  each  laborer  would  be  impracticable,  if 
not  impossible,  that  in  general  contracts  justice  shall  prevail 
as  between  operator  and  miner:  and  in  the  company's  dealings 
with  the  multitude  of  laborers  with  which  the  state  has  by 
special  legislation  enabled  the  owners  and  operators  to  sur- 
round themselves,  that  all  oiiportnnities  for  fi-and  shall  be  re- 
moved. 'I'he  state  is  frequently  called  upon  to  suppress  strikes ; 
to  discontinue  labor  conspiracies,  to  denounce  boycotting  as  in- 
jurious to  trade  and  conuuerce :  and  it  cannot  be  possible  that 
the  same  police  power  may  not  be  invoked  to  protect  the 
laborer  from  being  nuide  the  victim  of  the  compulsory  power 
of  that  artificial  combiuaticn  of  capital  w'hich  special  legisla- 
tion has  originated  and  rendered  possible. 

'•It  is  a  fact  worthy  of  consideration,  and  cue  of  such  his- 
torical notoriety  that  the  court  may  recognize  it  .ludicially,  that 
every  disturbance  of  the  i)cace  of  any  magnitude  in  this  state 
since  the  civil  war  has  been  evolved  from  the  disturbed  rela- 
tions between  iiowerful  corporations  and  their  servants  anl 
employees.  It  cannot  be  possible  that  the  state  has  no  police 
power  adequate  to  the  protection  of  society-  against  recurrence  of 
such  disturbances  which  threaten  to  shake  civil  order  to  its 
very  foundations.  Collisions  between  capitalist  and  working- 
man  endanger  the  safety  of  the  state,  stay  the  wheels  of  com- 
merce, discourage  manufacturing  enterprise,  destroy  public  con- 
fidence and  at  times  throw  an  :dle  population  upon  the  bosom 
of  the  community.  Surely  the  hands  of  the  legislature  cannot 
be  so  restricted  as  to  prohibit  the  passage  of  laws  directly  in- 
tended to  prevent  and  forestall  such  collisions." 
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In  1897  the  Supreme  Court  of  Arkansas  in  the  case  of 

St.  Louis  Iron  M.  d  Southern  Ry.  Co.  v.  Paul,  64  Ark.  83, 
40  S.  W.  705, 

in  upholding  m  statute  providing  that  corporations  and  persons 
operating  railroads  pay  the  wages  of  their  employees  upon  the  day 
of  their  discharge  without  abatement  or  deduction,  say: 

"If  the  legislature  in  its  wisdom,  seeing  that  their  (the  rail- 
roads) employees  are  and  will  be  persons  dependent  on  their 
Jahor  for  a  livelihood  and  unable  to  work  on  a  credit  should  find 
that  better  servants  and  service  could  be  secured  by  the  prompt 
payment  of  their  wages  on  the  termination  of  their  employment, 
and  that  the  purpose  of  their  creation  would  thereby  be  more 
neiirly  accomplished,  it  might  require  them  to  pay  for  the  labor 
of  their  employees  when  the  same  is  fully  performed,  at  the 
end  of  the  employment,  ami  might  require  them  to  do  so  for  the 
j.urpose  of  i)rev<'nting  that  discoiilent  piodnccil  by  the  non- 
i)aynient  of  wages  upon  discbar,;e  which  may  lead  to  'strikes' 
and  consequent  injury  to  the  interest  of  the  public." 

The  language  was  afterwards  quoted  with  approval  by  Chief 
Justice  Fuller  when  the  case  came  up  before  the  United  States 
Supreme  Court  for  review,  and  the  case  was  affirmed. 

St.  Louis  Iron  M.  d  S.  liy.  Co.  v.  Paul.  173  U.  S.  404. 

It  Is  but  just  to  say  here,  however,  that  the  decision  of  the 
Arkansas  court  proceeds  upon  the  view  that  as  railroads  are  quasi- 
public  corporations,  the  act  is  a  proper  legislative  enactment  which 
would  not  be  so  when  applied  to  individuals  or  other  corporations. 

In  the  same  year,  the  Supreme  Court  of  the  United  States,  In 
the  case  of 

HoUlen  v.  Hardy.  169  U.  S.  366, 

passed  upon  the  constitutionality  of  a  statute  of  the  State  of  Utah 
prescribing  hours  of  labor  in  underground  mines  and  smelters  and 
making  a  violation  thereof  a  criminal  offense. 

The  case  is,  therefore,  not  exactly  in  point,  but  as  the  subject 
matter  of  the  act  was  attacked  upon  the  same  ground  of  the 
immutability  and  sacredness  of  the  liberty  of  contract  and  the 
deprivation  of  that  liberty  without  due  process  or  law  as  embodied 
jn  the  I'Vuirteoiitli  Anieiulmcnt  and  as  in  disitosiiig  of  that  conten- 
tion in  favor  of  the  act,  the  Court,  through  Mr.  Justice  Brown, 
made  some  i)ertinent  observations  on  the  law  as  a  progressive 
scloDCp  i)articul;irly  as  a]>plic(1  to  this  class  of  cases,  I  take  the  liberty 
of  quoting  a  few  lines  of  the  decision: 

Justice  Brown,  after  citing  a  number  of  instances  of  changes  in 
the  law  in  modern  times,  continues: 

■'These  (t\w  changes)  are  mentioned  onlv  for  the  purpose 
of  cMlling  attention  to  the  proliability  that  otlier  changes  of 
no  less  im]>()rtance  may  be  made  in  the  future,  and  that  while 
the  cardinal  principles  of  justice  arc  immutalile.  the  methods 
liy  which  justice  is  administered  are  subje<-t  lo  constant  tltic- 
tuation  .uid  that  the  ("onstitution  of  the  United  States,  wliici 
is  necessarily  and  to  a  large  entent  inflexible  and  exceedingly 
diflicult  of  amendment,  siiould  not  be  so  construed  as  to  «le- 
Iirive.  the  states  of  the  power  to  so  amend  their  laws  as  to 
make  them  conform  to  the  wishes  of  the  citizens  as  they  may 
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deem  best  loi'  tlie  public  welfare  without  l>rinp;ini?  tLi-ui  into 
conflict  with  the  supreme  law  of  tlie  laiul. 

"Of  course  it  is  imfiosKihlc  to  forecast  the  character  or  ex- 
tc\it  of  these,  chunyes  hut  in  view  of  the  fact  that  from  the  dan 
Magna  Charta  iry.s  siuneit  to  the,  present  nmnicnt.  anietuliwnts 
to  the  structure  of  the  Uiir  have  l)ccn  niailc  iritli  nreessarn 
frequency,  or  it  is  iinpossilile  to  suppose  that  tliep  ivill  not 
continue,  anil  the  lair  be  forcitl  to  uilupt  itself  to  new  condi- 
tions of  soeictii  anil  purt iciilarlii  to  the  netv  relations  bcticccn, 
cmplnyers  and  eniploi/ees  as  thep  arise." 

And  lest  we  forget,  and  illuminative  of  the  same  iden.  it  may  be 
well  at  this  point,  to  call  to  mind  the  language  in  Beardsley  v. 
Hartford,  50  Connecticut  542,  cited  by  .Justice  Shaw  in  Katz  v. 
Walkinshaw,  141  Cal.  123. 

"It  i.s  a  well  settled  rule  that  the  law  varies  with  the  vary- 
iiifr  r(>as(iiis  on  which  it  is  loruidcd,  'I'liis  is  (>.\prcssi'd  by  tli(! 
maxim  Cessante  ratione  ccvsat  ipsa  lex.  This  means  that  no 
law  can  survive  tlie  reasc  ns  on  wiiicli  it  is  founded.  It  uchm's 
no  statute  to  cbanse  it;  it  al)roi:ates  itself.  If  tli(>  rea.sous 
oi'  wbicli  a  law  rests  are  o\erl»>rue  by  opposiui;  reasons  which 
ill  the  jiroiiress  of  .society  ;;aia  ••oiiUdlliiitr  for<c.  tiic  old  l;nv. 
tlioui;li  slil!  irood  as  an  al/.-'Iriict  principle,  and  flood  In  it^ 
applical inn  (o  sonic  circunislaiucs.  must  cease  to  apply,  or  to 
be  a  controlling  principle  to  tlic  new  circumstances." 

After  the  general  language  quoted  from  Holden  v.  Hardy,  supra, 
.Justice  Brown  then  says,  in  discussing  the  merits  of  the  act: 

"The  losislaturc  has  also  r(-co;.'iiizcd  the  tact,  wliicli  the 
experience  of  legislatures  in  many  states  has  coi  roboi  atcd,  that 
the  iiroprietors  of  tlicsc  establisluiKMits  and  tlicir  ojierators 
do  not  stand  upon  an  equality,  and  that  their  interests  are,  to 
a  certain  extent  conflictinf;.  The  former  iiatur.illy  desiiv  to 
obtain  as  much  labor  as  possible  from  their  employees,  while 
the  latter  are  often  induced  by  tiie  f(>ar  of  discli.iisre  to  con- 
form to  rcirnlations  wliii  li  tlieir  .ludsmeiit  fairly  exercised 
would  pnaiouiice  to  lie  detrimental  to  their  health  and  streiipth. 
/n  oilier  irorils,  1h'-  propnitms  lini  ilmin  the  riihx  iniil  the 
Inliorers  are  prael ically  constrained  to  oUi  ii  tlicni.  In  such  case 
self-interest  is  often  an  un.<<afc  iiuide  and  the  li  iiislaturi  may 
promptly  interpose  its  authority." 

The  next  case  pertinent  to  this  inquiry  is 

Harbison  v.  Knoxville  Iron  Co..  103  Tenn.  421,  53  S.  W.  955, 

passing  upon  a  statute  of  Tennessee  providing  for  redemption  of 
'oupons,  scrip,  ounch-outs,  store  order.s.  etc.,  in  lawful  money  of  tlvj 
United  States  by  every  person,  firm  or  corporation  on  the  regular 
pay  day.  or  within  thirty  days  from  the  issuance  of  :;ucli  evidence  of 
indebtedness. 

This  case  was  decided  by  the  State  Court  in  favor  of  the  act  'U 
ISO!)  and  by  the  Supreme  Court  of  the  riiited  States  in  1001. 

Harbison  v.  KnorrilU  Iron  Co..         V.  S.  1.3. 

Mr.  Justice  Shiras,  who  delivered  the  opinion,  cites  with  approval 
Holden  v.  Hardy  as  being  alike  in  jirinciple  and  decisive  of  the  ques- 
tion of  the  constitutionality  of  the  act. 

In  analyzing  the  act.  tlie  reason  for  its  eiiactmeiit  and  its  effect, 
the  Supreme  Court  of  Tennessee  say: 
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"Fuitliornioie.  the  passage  of  the  act  was  a  legitimate  exer- 
cise of  police  power  and  upon  that  grouucl  also  the  legislation 
is  well  maintained.  The  first  right  of  a  state,  as  of  a  man,  is 
self-protection  and  with  the  state  that  right  involves  the  uni- 
versally acknowledged  power  and  duty  to  enact  and  enforce 
all  such  laws,  not  in  plain  conflict  with  some  provision  of  the 
federal  or  state  constitution,  as  ni:iy  be  deemed  nwessarv  or 
expedient  for  the  safety,  health,  morals,  comfort  and  welfare  of 
its  people.  .  .  .  It  is  readily  seen  from  the  analysis  already 
given  that  the  limitation  placed  upon  the  right  to  contract  by 
this  act  that  it  is  not  arbitrary  and  oppressive,  but  entirely  just 
and  reasonable.  While  in  some  sense  qualifying  certain  contracts 
of  the  employer,  it  in  no  sense  works  a  great  hardship  upon  him. 
It  only  requires  that  in  certain  events  he  shall  pay  the  wage  of 
bis  employee  in  money,  rather  than  something  less  desirable. 
The  Legislature,  as  it  thought,  found  the  employee  at  a  dis- 
advantage in  this  respect,  and  by  the  enactment  ' undertook  to 
place  hiiu  and  the  employer  more  nearly  upon  an  equality. 

"Besides  the  amelioration  of  the  employee's  condition  in 
the  way  mentioned,  the  act  was  intended  and  is  well  calculated 
to  promote  the  i)ublic  peace  and  good  order,  and  to  lessen  the 
growing  tendency  to  strife,  violence  and  even  bloodshed  in 
<frtain  departments  of  imi)ortaut  trade  and  brsiness." 

The  next  case  in  chronological  order  is 

Intrninlional  Trrt  Bool;  Co.  v.  WeisKcum  r.  Tlfi  Ind.  .'149,  (►j 
X.  K.  o2.j. 


The  statute  of  Indiana  under  fire  in  this  case  provided  for  regular 
;:.ay  days  and  payment  of  wages  in  lawful  money  of  the  I'nited  Statss 
by  every  person,  company,  corporation  or  association  employing  any 
person  to  labor  and  i>rohibits  any  assignment  of  future  wages. 

It  was  attacked  upon  the  ground  of  infringement  of  the  liberty 
of  contract,  the  attack  being  particularly  directed  against  the  as- 
signment of  future  wages. 

The  Court  in  upholding  the  act  and  overruling  the  objection  on 
the  ground  stated,  said  in  part : 

"A  large  proporti(m  of  the  persons  effected  by  these  stat- 
utes of  lal>or  are  dependent  upon  their  daily  or  weekly  wages 
for  the  niiilntenance  of  themselves  and  tlieir  families.  I)elay  of 
jiayni'Mit  or  loss  of  wages  results  In  deprivation  of  the  neces- 
saries of  lite,  suffering.  Inability  to  meet  just  obligations  to 
otliers.  and  In  many  cases,  may  make  the  wagivearner  a  charge 
upon  the  public.  The  situation  of  these  persons  renders  them 
Itecuiiarly  liable  to  imposition  and  injnstice  at  the  hands  of 
employers,  unscrupulous  tradesmen  and  others  who  are  willinir 
to  take  advantage  of  their  condition.  Where  future  wages  may 
be  assigned,  the  temptation  to  anticipate  the  payment,  and  to 
.sacrifice  them  for  an  inadequate  consideration  is  <iften  very 
great.  Such  assignments  would,  in  many  cases,  leave  the  laborer 
or  wage-earner  without  present  or  future  means  of  support. 
Ity  removing  the  strongest  incentive  to  faithful  service — the 
expectation  of  pecuniary  reward  In  the  near  future — the  elTect 
would  be  alike  Injurious  to  tlie  laborer  and  Ills  employer.  It 
is  clear  that  the  object  of  the  act  of  lH!)!i,  supra,  was  to  pro- 
tect the  iin(/c-c(inicrs  from  oppression,  e.rtortion  or  fraud  on 
the  part  of  others,  and  from  the  comequences  of  their  own 
weakness  or  folly." 

The  next  case  along  this  line  is 

Shortall  v.  Piitjct  Soinid  Hriilgc  &  Dreflfthii}  Co.,  88  Pac.  213- 
214;  122  Am.  St.  Rep.  899. 


in  whitli  a  slatuff  of  the  State  of  Washington  providing  for  payment 
of  \vagos  in  lawful  money  and  wlilcli  was  amenrled  requiring  payment 
of  wages  wlicnevor  the  lalior  ceased,  was  uplicld.  Tliis  faso  was  de- 
cided in  1007.  Tlio  statute  was  attaclied  on  tlie  same  ground  of 
mfringeniont  of  liberty  of  contract  and  tliat  as  it  wxi  not  supported 
liy  any  principle  of  public  i)olicy,  it  was  invalid. 
In  dispos'Ug  of  this  contention  the  Court  says: 

"The  second  contention  is  that  Hie  act  in  question  is  un- 
sui)ported  by  any  i)rinciple  of  public  i)i)licy.  But  we  think  the 
in-acticc  pursued  by  certain  employers  of  lal)or  of  paying  tlie 
wages  of  their  employees  in  orders  upon  stores  redeemable  In 
commodilics  oilier  than  lawful  money  of  the  United  States, 
and  of  postiioiiiiig  tlio  day  of  paymi-nt  until  long  after  the 
wages  were  earned,  was  a  real  evil,  operating  lo  the  detriment 
of  the  wage  earner,  aiul  con.stfpiently  to  the  deliiment  of  the 
state.  As  such  the  practices  were  sub.iect  to  correction  bv  the 
legislature  and  its  act  in  that  regard  was  well  withiii  the 
rules  of  sound  luiblic  policy. 

"Acts  of  this  natiin;  have  been  passed  by  the  niaioritv  of 
the  states  of  the  rnioii.  and  are  supjiortcd  hv  the  great  wei^'ht 
of  de 'isioiis  of  the  State  Courts  and  bv  the '  Sui)renie  Court  of 
(he  I'nited  States."     (Citing  cases.) 

The  latest  case  directly  on  the  subject  under  discussion  is 
McJauii  v.  .t/7,f/;;.<(f/.s',  OS  S.  AV.  7:!0, 

passing  upon  a  statute  prohibiting  the  screening  of  coal  in  mines 
before  it  is  weighed  to  determine  the  wages  the  miner  is  entitled  to, 
and  providing  for  suitable  penalties  for  a  violation  of  the  act. 

The  statute  was  ujiheld  against  the  attack  that  it  was  obnoxious 
to  the  provisions  of  tiie  Constitution  of  Arkansas  and  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States,  securing  to  all 
persons  iMpiality  before  tiie  iaw,  tlie  Court  stating  among  other  things 
that  it  was  a  valid  exercise  of  the  police  power  to  protect  the  miner 
from  fraud  and  ojipression. 

'I'lie  case  was  appealed  to  the  Supreme  Court  of  the  United  State-^. 
and  afhriiied  .January  4.  1000. 

It  was  there  attacked  upon  the  same  grounds  as  in  the  State  Court, 
tiartu  nlar  stres.5  being  laid  on  the  ri,ght  to  make  contracts.  On  that 
point  th(>  Court,  speaking  tliron.gh  Justice  Day,  say: 

"That  the  coiistitiit ion  of  the  United  States  in  tiie  Fourteenth 
.Vmcndiiient  ther<-of.  protects  the  riglit  to  make  contracts  for 
tlie  rite  of  labor,  and  the  right  to  cairy  on.  trade  or  l)usiness. 
ay:ainst  hostile  state  legislation  has  been  alHrnied  in  decisicms 
of  tills  Court  and  we  li;iV(>  no  disjiosition  to  question  those 
cases  in  which  the  right  has  been  upheld  and  maintained. 

AUgeyer  v.  Louisiana,  165  U.  S.  578; 
Adair  v.  U.  S..  208  U.  S.  161. 

"Hut.  in  many  cases  in  this  court,  the  risht  of  freedom  of 
contract  has  been  held  not  to  be  unlimited  in  its  nature,  and 
when  the  rislit  to  contract  or  c.-irrv  on  business  conflicts  with 
the  law  declaring  the  public  policy  of  the  state,  enacted  lo'- 
the  iiiiblic  he.-Utli.  safety  or  well",. re.  the  same  may  be  valid 
iiotwitlistanding  Ihey  liave  the  effect  to  control  or  limit  the 
friH>(l<)in  of  eontrjict." 

"We  are  unable  to  say,  in  the  light  of  the  conditions  shown 
in  the  public  inquiry  referred  to  (Industrial  Commission)  and 
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in  the  necessity  for  sucti  laws,  evinced  in  ttie  enactments  of  tlie 
Legislatures  of  various  States,  that  this  law  hud  no  reasonable 
relation  to  the  protection  of  a  large  class  of  laborers  in  the 
receipt  of  their  just  dues  and  in  the  promotion  of  the  harmonious 
relations  between  capital  and  labor  engaged  in  a  great  industry 
in  the  State." 

In  this  connection  attention  might  also  lie  properly  called  to  the 
Matter  of  Martin  for  Writ  of  Habeas  Corpux, 

recently  decided  by  our  own  Supreme  Court,  upholding  a  conviction 
under  the  statute  of  March  10,  i;K»9.  regulating  the  hours  of  employ- 
ment in  underground  mines  and  smelters,  found  in  Vol.  ;W  of  Cali- 
fornia Decisions,  in  which  Judge  Angellotti  practically  bases  hl«  opin- 
ion on  the  decision  of  the  United  States  Supreme  Court,  in  Holilin  v. 
Hardy,  supra. 

The  foregoing  cases,  in  my  judgment,  justify  the  following  propo- 
sitions : 

1.  That  it  is  a  question  for  the  Legislature  of  the  State  to  deter- 
mine whether  under  a  given  state  of  facts,  a  given  industrial  i-onditlon, 
or  a  certain  general  business  ]iractiJ-e.  is  siilHcientl.v  detiimental  to  the 
welfaie  of  the  people  of  the  State  or  a  pariicular  chiss  of  the  peoi)le 
to  justify  an  enactment  for  the  i)urpose  of  remedying  such  evil  or 
detriment  and,  among  other  things,  may  provide  for  the  time  and 
method  of  payment  of  wages. 

2.  Such  a  law.  when  pa.ssed.  is  an  expression  of  the  public  policy 
of  the  State  regarding  the  subject  matter  of  the  law. 

'.i.  If  reasonable  in  its  operation  and  <  lassificntion  il  will  not  b? 
obnoxious  to  tlie  prohibition  against  special  legislation,  and  altlio\igh 
it  may  limit  the  freedom  of  contra<-t  lietwccn  niiin  and  man  to  a 
certain  extent,  will  not  be  held  obnoxious  to  the  Declaration  of  Rights 
or  tile  FourtecJith  Amendment. 

4.  The  Legishiture  lias  the  ^'ight  to  nial;e  such  l:iw  enforceable 
by  reasonable  civil  remedies  or  by  suital)le  <'riniinal  penalties  and  .1 
penalty  will  not  lie  obnoxious  to  the  duo  process  dau.^ ;  of  the  Four- 
teenth .\uiendn!cnt. 

5.  That  in  view  of  the  whole  trend  of  these  later  decisions  going 
decidedly  against  the  current  of  judicial  interpretation  of  such  laws 
started  by  Godcharles  v.  Wigeman,  the  facts  as  disclosed  by  the 
Brasch  case,  together  with  a  suitable  law  on  the  subject  enforceable 
by  a  penalty  should  be  placed  before  the  next  Legislature  for  en- 
actment. 

G.  That  for  that  puriiose  the  w  hole  matter  should  i>e  referred  bi»c!« 
<o  the  Connnittee  on  Amendment  of  Laws  for  further  cinsideration. 

7.  That  the  matter  can  be  settled  once  and  for  all  by  an  amend- 
ment to  (he  Constitution  of  this  Stiite.  midyotiyini:  in  the  organic  law 
of  the  State  a  jirovision  similar  to  .section  244  of  the  CoustitiUion  of 
Kentucky,  which  provides: 

"All  wage-earners  in  this  state.  emplo.ve<l  in  factories,  mines, 
worksliojis  or  by  corporations,  shall  be  jtaid  for  their  Ial)or  in 
lawful  money." 

to  which  might  properly  be  added,  "and  at  regular,  stated  periods.'' 
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EXPLAITATIOX. 


The  sections,  uuless  otherwise'  designated,  refer  to  tbc 
Code  of  Civil  Procedure;  when  reference  is  made  to  the 
other  codes  the  letters  C.  C.  will  indicate  Civil  Code,  and 
P.  C,  Political  Code;  J.  T.,  Justice  Treatise,  by  C.  W. 
Langdon;  N.  S.,  New  Section  to  C.  C.  P.  Those  sections 
in  brackets  refer  to  the  Civil  Practice  Act  by  C.  H.  Parker. 
As  the  Criminal  Practice  Act  is  in  one  volume  the  amend- 
ments relating  thereto  are  not  given. 


TERMS  OF  COUNTY  AND  PROBATE  COURTS. 


Alameda  

Alpine  

A  111  f  1(1  or  

Bnttf!  

Calaveras  

CohiHii  

Contra  Costa  

Del  Nurtt!  

El  Dorado  

FrcsDo  

Humboldt  

Inyo  

Kern   

Klamath  

Lake  

LasKeii  

Los  Augeles  

Marin  

Mariposa  

Mendocino  

Merced  

Modoc  

Mono  

Mouterey  

Napa  

Nevada*  

Placer  

Phunafl  

Sacritniouto  

Sau  Benito  

Sau  Bernardino  . . 

San  Diego  

San  Francisco  

Sau  Joaquin  

Sau  Luis  Obispo.. 

Sau  I\Iateo  

Suuta  Barbara  

Siinta  riara   

Santa  Cruz  

Shasta  


County  Coubts. 


ifit  Monday  Jan..  Apr.,  July;  3rd  Monday  Sept. . 

Ist  Mimday  February,  June,  October  

Ist  Monday  February,  May,  Angufit.  November. 
1st  Monday  -Ian.,  Mar.,  May,  July,  Sept.  Nov.  . . 
1st  Mouday  March.  June.  September,  December, 
1st  Monday  Jan.,  Apr.;  :Jd  Mouday  July,  Oct... 

Ist  Monday  March,  Augutst,  November  

1st  Mniidny  Aj.ril,  July,  October  

^d  Mondiiy  ^Iitrch.  June,  September, December, 
1st  Mou<ljiy  Jan.,  March,  May,  -hily,  Sept.,  Nov, 
1st  Monday  Jan.,  March,  May,  July,  Sept.,  Nov 
Ist  M<»nday  Jan.,  Marcli,  May,  -Inly,  Sept.,  Nov, 
Ist  Monday  Jan.,  March,  May,  July,  Sept.,  Nov 

Ist  Monday  April,  July.  October  

Ist  Monday  Jauuiiry,  April,  July.  October  

1st  Monday  February,  May,  August,  November. 
1st  Monday  Jan.,  Mar.,  May,  July,  Sept ,  Nov 
3d  Monday  March,  June,  September,  December 
1st  Monday  Jan. ,  March,  May,  July,  Sept  ,  Nov. 
1st  Monday  March,  June,  September,  December 
1st  Monday  Jan..  March.  May,  July,  Sept.  Nov. . 

Ist  Monday  February,  June.  October  

let  Monday  January,  May.  September  

let  Monday  March,  May,  July,  Sept.,  November. 
1st  Mouday  Jlar.,  Sept.,  Dec:  3d  Monday  June. 
1st  Monday  Febiuary,  May.  August,  November. 
1st  Monday  Jan..  March.  May.  .luly,  Sept..  Nov. 

Ist  Monday  March,  June,  September.  Dec  

1st  Monday  January,  April,  July,  Octobi-r  

1st  Monday  Feb.  .May;  Md  Mon.  Aug.;  IstM.  Nov. 
1st  Monday  Jan.,  March,  May,  July,  Sept.,  Nov. 
Ist  Monday  Jan.,  March,  May,  July,  Sept.,  Nov. 
Ist  Monday  Jan.,  March,  May.  July.  Sept.,  Nov. 
Ist  Monday  Jan  ,  March,  May,  July,  Sept.,  Nov 
1st  Mouday  TVIar.,  June;  3d  M.  Aug.:  1st  M.  Dec. 

'2d  Monday  March,  June,  September,  Dec  

1st  Mouday  IMarch,  Juue,  September,  Dec  

•k\  Monday  February,  May,  August,  November.. 
1st  Monday  Jan.,  March,  May,  July,  Sept.,  Nov.. 
1st  Mouday  January,  May,  September  


3d  Monday  April,  Juno,  Sept.;  2d  Mon.  Dec  

Ist  Monday  Jan.,  March.  May,  July,*  Sept.  Nov 

3d  Mouday  April.  August.  December  

1st  Mouday  January,  April,  July,  October..  

1st  Mtmday  Jan.,  March,  May.  July.  Sept.,  Nov, 

1st  Mtmday  January,  April,  July.  October  

1st  Mouday  Jan  ,  March,  May.  .Inly,  Sept.,  Nov. 
1st  Mouday  Jan.,  March,  May,  July.  Sept.,  Nov. 

1st  Monday  March,  June,  September,  Dec  

1st  Mouday  January,  May,  September  

Ist  Monday  Febnmrj-,  July,  October  

1st  Monday  January,  April.  July,  October  

Ist  Monday  Jan..  April,  July;  2d  Mouday  Oct. . , 


Probate  Cotmrs. 


Same  as  County  Court. 
Same  aw  (,'ounly  Court. 
Same  as  County  Court. 
Sanie  as  County  Court. 
Same  as  County  Court. 
Same  as  County  Court. 
Sauie  as  County  Court. 
Same  as  County  Court, 
id  Jan.,  Apr.,  Jul.,  Oct. 
Same  as  Ci>unty  Court. 
Same  as  County  Court. 
Same  as  County  Cojirt. 
Same  as  County  Court. 
Same  as  County  Court. 
Same  as  County  Court. 
Samr  as  County  Court. 
Same  os  County  Court. 
Same  as  County  Court. 
Same  as  C<iui)ty  Coiirt, 
Same  as  County  Court. 
Same  as  Coimty  Court. 

Wl.cu  netivsitT  re.)nirc8. 

Same  as  County  Court. 
1st  Mon.  of  each  mo. 
Same  .ns  County  Court. 
Ist  Mon.  of  each  mo. 
Same  a.^  County  Court. 
Same  as  (  ounty  Court. 
Same  as  County  Court. 
1st  Mon.  of  each  mo. 
4th  Mon.  of  each  mo. 
Same  as  County  Court. 
1st  Mon.  of  each  mo. 
Same  as  County  Court, 
Same  as  Couutj-  Court. 
Same  as  County  Court. 
Same  as  County  Court. 
1st  Mon.  of  each  mo. 
Same  as  County  Court. 
Ist  Mon.,  Feb.,  Apr., 

Ju..  Aug..  Oct.,  Dec. 
1st  Mon.  of  each  mo. 
:ame  as  County  Court. 
Same  as  Coimty  Court. 
1st  Mon.  of  each  mo. 
Same  as  County  Court. 
1st  Mon.  of  each  mo. 
Same  as  County  Court. 
Same  as  County  Co^^rt. 
Same  as  County  Court. 
-1th  Mon.  of  each  mo. 

When  neccs-^ity  requires. 

Same  as  County  Court. 
Ist  Mon.  of  each  mo. 


♦Sessions  may  be  held  at  Tructee,  at  the  discretion  of  the  Judge.  tAt  Lake  City,  second 
Monday  of  July. 

Terms  of  San  Francisco  Municipal  Court— First  Monday  Januarj-,  March,  May.  July, 
September  and  November. 
Amendments  1813-74. 


ELEOTIOA^  OF  JUSTICES  OF  THE  PEACE. 


(See  pages  17  and  18,  J.  T.) 

Justices'  Court,  where  Held. 

Section  112.  Every  Justice  of  the  Peace  must  hold  a 
Justice's  Court  iu  the  town  or  city  in  which  he  is  elected. 

Justices,  for  what  time  elected. 
Sec.  113.    Justices  of  the  Peace  are  elected  by  the  elec- 
tors of  their  respective  townships  or  cities,  at  the  judicial 
elections  aud  hold  their  offices  for  two  years  from  the  first 
day  of  January  next  following  their  election. 

Note.  1.  The  Judicial  election  takes  place  once  in  two  years  from  1873 
on  the  third  Wednesday  in  October.    P.  C.    Sec.  1042. 

2.  Vacancies  in  office  filled  by  Board  of  Supervisors.  P.  C,  411.5.  6'ee 
Sec.  m,  post. 

3.  Oaths  of  Office.    P.  C,  908.    Gen.  Laws,  4738. 

4.  Bond  of  Offices  must  be  given,  approved,  filed  aud  recorded.  P.  C 
Sees.  950,  951,  952  and  9.33. 

5.  The  m  ).le  of  election  and  qualification  of  officers  is  substantially  the 
same  as  before  codes.    See  Trealise,  pages  11-22. 


JURISDICTION  OF  JUSTICES'  COURTS. 


IN  CIVIL  CASES* 

Section  114.  The  civil  jurisdiction  of  tliese  Courts 
witbiu  their  respective  townships  or  cities  exteuds: 

1.  To  an  action  arising  on  contract,  for  the  recovery  of 
money  only,  if  the  sum  claimed,  exclusive  of  interest,  does 
not  amount  to  three  hundred  dollars ; 

2.  To  an^action  for  damages  for  injury  to  the  person,  or 
for  taking  or  detaining  personal  property,  or  for  injuring 
personal  property,  or  for  an  injury  to  real  propert}',  where 
no  issue  is  raised  by  the  answer  involving  the  ])laintiff's 
title,  or  possession  of  the  same,  if  the  damages  claimed  do 
not  amount  to  three  hundred  dollars; 

3.  To  an  action  for  a  fine,  penalty,  or  forfeiture,  not 
amounting  to  three  hundred  dollars,  given  by  statute  or  the 
ordinance  of  an  incorporated  city  or  town  ; 

4.  To  an  action  upon  a  bond  or  undertaking  conditioned 
for  the  payment  of  money,  not  amounting  to  three  hundred 
dollars,  though  the  penalty  exceed  that  sura;  the  judg- 
ment to  be  given  for  the  sum  actually  due.  When  the  pay- 
ments are  to  be  made  by  installments,  an  action  may  be 
brought  for  each  installment  as  it  becomes  due; 

5.  To  an  action  to  recover  the  possession  of  personal 
property,  when  the  value  of  such  property  does  not  amount 
to  three  hundred  dollars; 

6.  To  take  and  enter  judgment  on  the  confession  of  a 
defendant,  when  the  amount  confessed,  exclusive  of  inter- 
est, does  not  amount  to  three  hundred  dollars. 

(Amended,  1873-7-i.) 

*  See  p.  22,  Treatise. 
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Note. — 1.  Jorisdiction  to  appeah  fbom  Kecoeds. — The  record  of  the 
proceedings  of  a  Justice's  Court  must  affirmativelj'  show  jurisdiction. 
{Jollei/  V.  Foltz,  34  Cal.,  p.  321;  King  v.  R'mdlM,  33  Cal.,  p.  318;  Uoicley  t. 
Howard.  23  Cal.,  p.  401;  Loire  v.  Alexander,  15  Cal.,  p.  29G.) 

2.  Legality  of  Tax. — Where  the  legality  of  a  tax  is  put  in  issue  the 
Justice  is  ousted  of  jurisdiction.    (People  v.  Mier,  24  Cal.,  p.  fil. ) 

3.  Final  Jddgmknts  op  Justice  cannot  be  Eevxewed  by  him.  —  A  Justice 
has  no  power  to  vacate  a  judgment  of  dismissal  and  reinstate  the  case. 
(O'Connor  v.  Blake,  29  Cal.,  p.  312.) 

4.  Amkndment  of  CoMPLArNT,  so  AS  TO  SHOW  JuiilBDiCTioN . — A  Justice 
has  the  right  to  allow  a  complaint  to  be  amended  in  all  respects,  so  that  the 
case  may  be  determined  on  its  substantial  merits;  and  this  whether  the  de- 
fect be  in  the  statement,  jurisdiction,  or  other  facts.  (Linharl  v.  Buiff,  11 
Cal.,  p.  280;  Wratienv.  Wifeon,  22  Cal.,  p.  465.)  When  a  complaint  in  a 
Justice's  Court  avers  a  good  cause  of  action,  and  in  addition  thereto  avers 
and  asks  relief  for  matters  not  within  the  jurisdiction  of  the  Court,  the  ac- 
tion should  not  on  that  account  be  dismissed,  but  the  Court  should  direct 
the  complaint  to  be  amended,  or  should  disregard  the  objectionable  matter. 
(Howard  v.  Vakntme,  20  Cal.,  p.  282;  Van  Ellen  v.  Jilson,  6  Cal.,  p.  19;  <?. 
V.  M.  Co.  V.  Slack-house,  6  Cal.,  p.  413;    Wratlen  v.  Wilson,  22  Cal.,  p.  465.; 

5.  Gbantino  Appeals,  Stat  of  Execution,  etc. — Justices  can  exercise 
jurisdiction  to  grant  appeals,  and  thereupon  stay  execution,  etc.  ( Coulter  v. 
Stark.  7  Cal.,  p.  244.) 

6.  Deskkting  Seamen. — Under  the  Acts  of  Congress  (1790),  Justices  of 
the  Peace  have  jurisdiction  to  try  and  commit  deserting  seamen,  and  no 
other  court  has  this  power.    (Ex  Parle  Crandall,  2  Cal.,  p.  144. ) 

7.  Money  Demands— Amount  in  Contkoverst. — The  judgment  may 
exceed  the  amount  in  controversy.  (Bradley  v.  Kenl,  22  Cal.,  p.  169;  but 
see  lieed  v.  Bernal,  40  Cal.,  p.  G29.)  Formerly,  under  the  Constitution, 
the  jurisdiction  of  the  Justice's  Court  was  limited  as  to  money  demands 
to  an  "amount  not  exceeding  two  hundred  dollars."  (Feilltll  v.  Engler, 
8  Cal.,  p.  76;  Zander  v.  Coe,  5  Cal.,  p.  230;  Ford  v.  Smith,  5  Cal.,  p. 
331;  Black  v.  Derrick,  5  Cal.,  p.  279;  Hart  v.  Morn,  6  Cal:,  p.  161; 
Freeman  v.  Powers,  7  Cal.,  p.  104;  SniaU  v.  Gicinn,  6  Cal.,  p.  447; 
Malson  v.  Vaughn,  23  Cal.,  p.  61.)  But  since  1863  the  jurisdiction  has 
been  established  at  any  sum  not  amounting  to  three  hundred  dollars.  (Ca- 
riaga  V.  Bryden,  2d  Cal.,  p.  307;  Maxfuld  v.  Johnson,  30  Cal.,  p.  545;  see 
Beed  y.  Bernal,  iO  Cal.,  x>.  620.)  Justices' Courts  would  have  no  jurisdic- 
tion where  a  defendant  sets  up  a  counter  claim  for  a  sum  exceeding  three 
hundred  dollars.    (Maxfield  v.  Johnsov,  30  Cal.,  p.  545.) 

8.  Trespass  on  Eeal  Pboperty.— A  Justices'  Court  has  jurisdiction  of 
an  action  of  trespass  on  real  property,  the  damages  claimed  being  less  than 
three  hundred  dollars.  (Pollock  v.  Cuminings,  38  CaL  p.  683.)  But  the 
right  of  possession  must  not  be  put  in  issue.  (Cornell  v.  Bishop,  39  Cal.  p. 
319.) 

9.  Damages  for  Injury  to,  ob  Detention  of.  Mining  Claims. — It  was 
held  that  Justices'  Courts  could  not  take  jurisdiction  of  suits  to  recover 
damages  for  injury  to  a  mining  claim,  or  for  its  detention.  (  Van  Ellen  v. 
Jilson,  G  Cal.  p.  19.) 

10.  Damage  fob  Diversion  of  Water — Water  Eights. — A  Justice  of 


justices'  courts. 
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the  Peace  bac  no  power  conferred  upon  hitu  to  try  a  cause  where  there  is 
an  alleged  injury  arising  out  of  a  diversion  of  water  from  the  natural  or 
artificial  channel  in  which  it  is  conducted.    {Hill  v.  Xewtnnn,  5  Cal.  p.  1 15.) 

11.  Action  for  Penalty  poh  Chahoino  exckssive  Faee  bt  Kailhoad 
Company. — (See  Heed  v.  Omnibus  Railroad  Co.,  33  Cal.  p.  212.) 

12.  Judgment  on  Confession  of  Defendant.— (/-Vife/t  v.  Eiujler,  8  Cal. 
p.  76.) 

Jurisdiction  Limited- 
Sec.  115.    The  jurisdiction  conferred  by  the  last  section 
shall  not  extend,  however: 

1.  To  a  civil  action  in  which  the  title  or  possession  of 
real  property  is  put  in  issue; 

2.  Nor  to  an  action  or  proceeding  against  ships,  vessels, 
or  boats,  when  the  suit  or  proceeding  is  for  the  recovery  of 
seamen's  wages  for  a  voyage,  performed  in  Avhole  or  in  part 
without  the  waters  of  this  State. 

(In  effect  February  28th,  1874.) 

Note.— stats.  ISflS,  p.  340;  p.  31,  Treatise. 

Casks  Involving  Title  or  Possession  of  Beal  Pboperty.— In  Holman 
V.  Taylor,  31  Cal.  p.  338,  the  title  of  the  respective  parties  to  certain  parcels 
of  real  estate  was  in  issue,  and  in  ascertaining  the  meaning  of  the  clause  of 
the  Constitution,  "  all  cases  at  law  which  involve  the  title  or  possessionof  real 
propei'ty, "  the  subject  of  possession  was  considered,  but  only  by  way  of 
argument,  and  for  the  purpose  of  illustration;  and  in  the  discussion  the 
language  of  the  Court  was  not  in  all  respects  sufficiently  guarded  and  de- 
finite. To  constitute  a  case  which  involves  the  possession  of  real  property, 
it  is  not  enough  that  the  possession  is  a  fact  in  controversy,  or  incidentally 
in  question,  or  that  the/ar<  of  possession  is  in  issue;  but  the  riyht  of  posses- 
sion must  be  involved  in  the  action.  The  paraphrase  of  the  clause  of  the 
Constitution,  given  in  Ilobnan  v.  Taylor,  would  be  more  accurate,  and  would 
more  fully  express  the  meaning  of  that  clause,  if  given  in  this  language: 
"  Cases  at  law  in  which  the  title  or  right  of  possession  of  real  property  is  a 
material  fact  in  the  case,  upon  which  the  plaintiif  relies  for  a  recovery,  or 
the  defendant  for  a  defense."  The  allegation  of  the  right  of  possession  is 
quite  different  from  that  of  possession  in  fact,  which  may  constitute  merely 
the  basis  of  some  right  or  claim  constituting  the  cause  of  action,  or  the  de- 
fense to  the  action.  lu  an  action  for  use  and  occupation,  the  possession  of 
the  defendant  maybe  alleged  on  the  one  side,  and  denied  on  the  other,  with- 
out presenting  an  issue  as  to  the  right  of  possession.  And  so,  in  an  action 
of  trespass  upun  real  property,  the  plaintiff  may  recover  upon  alleging  and 
showing,  in  addition  to  the  injury  complained  of,  his  possession  of  the 
premises,  and  his  rii/lit  to  the  possession  is  not  involved,  tmless  the  defen- 
dant tenders  an  issue  upon  that  fact,  and  in  such  case,  as  was  said  in  Hol- 
man v.  Taylor,  the  right  of  recovery  depends  both  upon  possession  in  fact 
and  the  right  of  possession.  It  was  not  the  intention  to  withdraw  from 
Justices  of  the  Peace  and  other  inferior  Courts,  and  confer  upon  the  Dist)'ict 
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Courts,  jurisdiction  of  cases  of  the  cbnracter  of  those  mentioned,  in  which 
the  right  of  possession  is  not  involved;  but  it  was  intended  to  give  to  the 
latter  Courts  jurisdfction  of  caars  involving  the  rit/ht  of  possession  of  real 
property.  (Pollock  v.  C'ummiiifis,  38  Cal.  p.  6b5.  See,  also,  Cornell  v. 
Bisho}),  3!)  Cal.  p.  319;  CuUmy.  Lamiridge,  17  Cal.  p.  CO.) 

Jurisdiction,  Extent  of. 

Sec.  116.  The  civil  jurisdiction  of  Justices'  Courts, 
within  an  incorporated  city,  extends  to  the  limits  of  such 
city,  or  township  in  which  the  city  is  situated.  Mesne  and 
final  process  of  Justices'  Courts  may  be  issued  to  au}'  part 
of  the  county  in  which  the}'  are  held. 

NoTK. — Stats.  1863,  p.  340.  The  foregoing  are  substantially  the  same  as 
those  provisions  found  from  pp.  22  to  3G,  J.  T.,  chap.  ii. 

CEIMINAL  JUIUSDICTION. 

Sec.  117.  These  courts  also  have  jurisdiction  of  the 
following  public  oflfenses  committed  within  the  respective 
townships  or  cities  in  which  such  courts  are  established: 

1.  Petit  larceny; 

2.  Assault  and  battery,  or  either,  not  charged  to  have 
been  committed  upon  a  public  oflScer  in  the  discharge  of 
his  duties,  or  to  have  been  committed  with  such  intent  as 
to  render  the  offense  a  felony; 

3.  Breaches  of  the  peace,  riots,  afl'rays,  committing  a 
willful  injury  to  property,  and  all  misdemeanors  punishable 
by  fine  not  exceeding  five  hundred  dollars,  or  imprisonment 
not  exceeding  six  months,  or  by  both  such  fine  and  im- 
prisonment. 

Note. — Stats.  1870,  p.  579.  An  Act  of  the  Legislature,  conferring  cj-imi- 
nal  jurisdiction  on  Justices'  Courts,  is  Constiluticnal.  {I'U'j'U  v.  Fmrkr, 
9  Cal.,  p.  85.) 

Place  of  Holding  Court. 
Sec  118.  These  Courts  may  be  held  at  any  place  selected 
by  the  Justice  holding  the  same,  in  the  township  or  city 
for  which  he  is  elected,  and  they  are  always  open  for  the 
transaction  of  business. 

Stats.  18C3,  p.  341. 
SAN  FKANCISCO  EXCEPTED. 

Sec  119.  (N.  S.)  Nothing  in  this  Code  shall  be  con- 
strited  to  affect  the  provisions  of  an  act  entitled  "An  act 


justices'  courts. 
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to  organize  and  regulate  the  Justices'  Court  in  tlie  city  and 
county  of  San  Fiancisco,"  approved  March  twenty-sixth, 
eighteew  liundred  and  sixty-six,  or  of  any  act  amending  or 
supplementing  said  act;  but  the  said  act  and  all  acts 
amendatory  thereof,  or  supplementary  thereto,  are  con- 
tinued in  force. 

Of  Police  Courts. 

[Section  121.    Organization,  etc.,  provided  for  in  Political  Code.] 

Sec.  121.  Police  Courts  are  established  in  incorporated 
cities  and  towns,  and  their  organization,  juri.sdictiou,  and 
powers  provided  for  in  the  Political  Code,  Part  lY. 

"SoTE.— People,  V.  rrovines,  34  Cal,  p.  520.  The  Police  Court  of  San  Fran- 
cisco is  not  of  inferior  jiniKdictioii  iu  the  sense,  that  upon  ii]<tp  collateral 
inquiry  iiothiui;  is  to  be  intended  in  support  of  its  judgment.  {Eximite  Mur- 
ray, 43  Cal.  455.) 

Publicity  of  Court  Proceedings. 

Sec.  124:.  The  sittings  of  every  Court  of  Justice  are 
public,  except  as  provided  in  the  next  section. 

Note. — The  next  section  above  referred  to  has  reference  to  divorcts. 

Powers  and  Duties  of  Courts. 
Sec.  128.    Every  Court  has  power: 

1.  To  preserve  and  enforce  order  iu  its  immediate 
presence ; 

2.  To  enforce  order  in  the  proceedings  before  it,  or 
before  a  person  or  persons  empowered  to  conduct  a  judicial 
investigation  under  its  aiithority; 

3.  To  provide  for  the  orderly  conduct  of  proceedings 
before  it  oi-  its  officers; 

4.  To  compel  obedience  to  its  judgments,  orders,  and 
process,  and  to  the  orders  of  a  Judge  out  of  Court  in  an 
action  or  proceeding  pending  therein; 

5.  To  control,  in  furtherance  of  justice,  the  conduct  of 
its  ministerial  officers,  and  of  all  other  persons  in  any  man- 
ner connected  with  a  judicial  proceeding  before  it,  iu  every 
matter  appertaining  thereto; 

6.  To  compel  the  attendance  of  persons  to  testify  in  an 
action  or  proceeding  pending  therein,  in  the  cases  and 
manner  provided  in  this  Code; 
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7.  To  administer  oaths  in  an  action  or  proceeding  pend- 
ing therein,  and  in  all  other  cases  where  it  may  be  neces- 
sary in  the  exercise  of  its  powers  and  duties. 

8.  To  amend  and  control  its  process  and  orders,  so  as  to 
make  them  conformable  to  law  and  justice. 

Note. — Subds.  1,  2,  -1,  aud  the  first  clause  of  Subd.  5,  snbstaiitinlly  em- 
braces the  provisions  of  Sec.  65,  of  the  Act  of  1863  (Stats.  1^63,  p.  312); 
the  other  subdivisions  are  taken  from  the  New  York  Code,  because  they 
concisely  embody  various  statutory  provisions  scattered  through  onr  laws, 
or  well  settled  common  law  principles,  applicable  to  the  powers  of  judicial 
tribunals.  This  amiugumeut  presents  them  in  a  form  convenient  to  the 
profession,  and  in  their  logical  order. 

Judicial  Days. 

Sec.  133.  The  Courts  of  Justice  may  be  held,  and  judi- 
cial business  may  be  transacted,  on  any  day  except  as  pro- 
vided in  the  next  section. 

Stats.  1863,  p.  312. 

Non-Judicial  Days- 

Sec.  134.  No  Court  can  be  opened,  nor  can  any  judicial 
business  be  transacted,  on  Sunday,  on  the  first  day  of  Jan- 
uary, on  the  fourth  of  July,  on  Christmas  or  Thanksgiving 
days,  or  on  a  day  on  which  the  general  or  the  judicial  elec- 
tion is  held,  except  for  the  following  purposes : 

1.  To  give,  upon  their  request,  instructions  to  a  jury 
when  deliberating  on  their  verdict; 

2.  To  receive  a  verdict  or  discharge  a  jury; 

3.  For  the  exercise  of  the  powers  of  a  magistrate  in  a 
criminal  action,  or  in  a  proceeding  of  a  criminal  nature. 

Adjournments. 

Sec.  135.  If  any  of  the  days  mentioned  in  the  last  sec- 
tion happen  to  be  the  day  appointed  for  the  holding  of  a 
Court,  or  to  which  it  is  adjourned,  it  is  deemed  appointed 
for  or  adjourned  to  the  next  day. 

Statute  of  Limitations- 
Sec.  336.    Within  five  years: 

1.  An  action  upon  a  judgment  or  decree  of  any  Court 
of  the  United  States,  or  of  any  State  within  the  United 
States. 
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2.    An  action  for  mesne  profits  of  real  property. 
(Amended  1873-74.) 

Note.— stats.  1S50.  p.  343. 

1.  DoMKSTio  Judgments. — The  statute  runs  as  well  against  judgments  ren- 
dered in  this  State  as  against  foreign  judgments.  (J/a«onv.  Cronise,  20 
Cal.  p.  218.) 

2.  FoREioN  Judgment. — A  foreign  judgment  is  not  "a  contract,  obligation, 
or  liability  founded  upon  an  instrument  in  writing,"  within  the  meaning  of 
Sec.  337,  post.     {Patlenv.  Ray,  4  Cal.  p.  287.) 

3.  A  Judgment  Payable  in  Instalments.— The  statute  begins  to  run  on 
a  judgment  payable  in  instalments  from  the  period  fixed  for  the  payment  of 
each  instalment,  as  it  becomes  due.  {De  Uprey  v.  De  Uprey,  20  Cal.  p, 
352.-) 

4.  Judgment  against  Intestate,  obtained  durinohis  life,— By  common 
law,  when  the  limitation  began  to  run,  a  subsequent  disiibilitj",  as  death  of 
the  party  bound,  etc.,  did  not  stop  it.  But  this  doctrine  does  not  apply, 
where  a  judgment  is  obtained  against  an  intestate  in  his  life  time,  and  no  ex- 
ecution levied.  In  such  case,  the  judgment  creditor  being  prevented  by  law 
from  suing  after  the  death  of  the  debtor,  the  Statute  of  Limitations  ceases 
to  run  until  presentation  of  the  claim  to  the  administrator.  (Quii-y  v.  llaU. 
19  Cal.,  p.  98.) 

6.  TivE  Year  Limit  on  Foreign  Judgment. — Uavender  v.  Guild,  4  Cal., 
p.  250, ) Statute  begins  to  run  only  from  the  time  of  final  entrj-  of  judg- 
ment.   {Parke  \.  TfiHiaHis,  7  Cal.,  p.  247.) 

Sec.  337.    Within  four  years: 

Au  action  upon  any  contract,  obligation  or  liability, 
founded  upon  an  instrument  in  writing  executed  in  this 
State.    (Amended  1873-74.) 

Promis.sory  Note.— a  promissory  note  made  paj  able  one  day  after  the 
happening  of  a  particular  event,  is  not  due  until  one  day  after  such  event 
happens,  and  a  suit  on  it  is  not  barred  by  the  statute,  if  commenced  on  the 
day  after  such  event  happens.  {Hathaway  v.  Patterson,  45  Cal.,  294.  See 
Chapman  v.  Morrell,  20  Cal.  131,  22  Cal.  556,  10  Cal.  126,  14  Cal.  134,  17  Cal. 
173,  23  Cal.  223,  29  Cal.  503,  34  Cal.  149.) 

Sec.  338.    Within  three  years : 

1.  An  action  upon  a  liability  created  by  statute,  other 
than  a  penalty  or  forfeiture; 

2.  An  action  for  trespass  upon  real  property; 

3.  An  action  for  taking,  detaining,  or  injuring  any 
goods  or  chattels,  including  actions  for  the  specific  recovery 
of  personal  property ; 

4.  An  action  for  relief  on  the  ground  of  fraud  or  mis- 
take. The  cause  of  action  in  such  case  not  to  be  deemed 
to  have  accrued  until  the  discovery,  by  the  aggrieved  party, 
of  the  facts  constituting  the  fraud  or  mistake. 
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Note.— Stats.  1850,  p.  343. 

1.  LiABiiiTr  cKEATED  BT  STATUTE. — The  claim  of  a  District  Attorney, 
for  his  coiumission  on  debts  recovered  for  the  county,  comes  within  subdi- 
vision 1  of  this  section.    {Iligby  v.  Caluveras  County,  18  Cal.  p.  176.) 

2.  Fbaudclknt  Concealment.  —  The  Statute  of  Limitations  is  not  in- 
tended to  protect  a  person  who,  by  fraudulent  concealment,  has  delayed  the 
assertion  of  a  right.    (See  Kane  v.  Cook,  8  Cal.  p.  419.) 

3.  Alligation-  of  Discovebt. — The  fact  of  the  discowry  of  the  fraud 
must  be  alleg'-d  to  have  been  made  within  three  years.  (Subklle  v.  Tinney, 
9  Cal.  p.  423. ) 

4.  CoNsTurcTivE  AS  WELL  AS  ACTUAL  FBAT7D.---Thi3  section  is  applicable 
to  constructive  as  well  as  actual  fraud,  and  au  action  grounded  upon  either 
may  be  comineuced  within  three  years  after  discovery.  (Boyd  v.  Blanlonan, 
29  Cal.  p.  20.) 

Sec.  339.    Within  two  years : 

1.  Au  action  upon  a  contract,  obligation,  or  liability, 
not  founded  upon  an  instnimeut  of  writing,  or  founded 
upon  an  instrument  of  writing  executed  out  of  tLe  State; 

2.  All  action  against  a  sberifiF,  coroner,  or  constable, 
upon  a  liability  incurred  by  the  doing  of  an  act  in  bis  of- 
ficial capacity,  and  in  virtue  of  Lis  office,  or  by  the  omis- 
sion of  an  official  duty,  including  the  non-jiayment  of  money 
collected  upon  an  execution.  But  this  subdivision  does  not 
apply  to  an  action  for  an  escape; 

3.  Au  action  to  recover  damages  for  the  death  of  one 
caused  by  the  wrongful  act  or  neglect  of  another. 

(1873-74.) 

CoNTBAcrs. — In  action  for  advances  on  joint  venture,  the  statute  would 
not  commence  running  till  offer  to  account  or  demand  made  /or  repayment. 
{nai\.  Jlasldn,  42  Cal.  159.) 

Sec.  340.    Within  one  year : 

1.  Au  action  upon  a  statute  for  a  penalty  or  forfeiture, 
where  the  action  is  given  to  an  individual,  or  to  an  indi- 
vidual and  the  State,  except  where  the  statute  imposing  it 
prescribes  a  difl'erent  limitation ; 

2.  An  action  upon  a  statute  for  a  forfeiture  or  penalty  to 
the  peo])le  of  this  State; 

3.  An  action  for  libel,  slander,  assault,  battery,  false 
imprisonment,  or  seduction; 

4.  An  action  against  a  sheriff  or  other  officer  for  the 
escape  of  a  prisoner,  arrested  or  imprisoned  on  civil  pro- 
cess; 
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5.    An  action  against  a  municipal  corporation  for  dam- 
ages for  injuries  to  property  caused  by  a  mob  or  riot. 
Sec.  341.    Within  six  months: 
An  action  against  an  officer,  or  officer  de  facto  : 

1.  To  recover  any  goods,  wares,  mcrcliaudise,  or  other 
property,  seized  by  any  sucli  officer  in  his  official  capacity 
as  tax  collector,  or  to  recover  the  price  or  value  of  any 
goods,  wares,  merchandise,  or  other  personal  property  so 
seized,  or  for  damages  for  the  seizure,  detention,  sale  of,  or 
injury  to  any  goods,  wares,  merchandise,  or  other  personal 
property  seized,  or  for  damages  done  to  any  person  or 
property  in  making  any  such  seizure; 

2.  To  recover  stock  sold  for  a  delinquent  assessment,  as 
provided  in  section  317  of  the  Civil  Code. 

Note.— 1.  Action  against  county  on  a  rejected  claim  within  six  months 
after  rejection.    (Sec.  342.) 

2.  Other  cases  not  mentioned  within  four  years  after  cause  of  action  ac- 
crues.   (Sec.  343;  Dodne  v.  Clark,  17  Cal.  586.) 

3.  See  J.  T.  p.  545,  tt  seq. 

Mutual  Accounts. 
344.  In  an  action  brought  to  recover  a  balance  due  upon 
a  mutual,  open,  and  current  account,  where  there  have 
been  reciprocal  demands  between  the  parties,  the  cause  of 
action  is  deemed  to  have  accrued  from  the  time  of  the  last 
item  proved  in  the  account  on  either  side. 

Note.— stats.  1850,  p.  343. 

1.  MuTOAL  .Accounts.— Where  there  have  been  reciprocal  demands  be- 
tween the  parlies  upon  a  mutual,  open,  and  current  account,  the  Statute  of 
Limitations  commences  running  at  the  time  of  the  last  item  of  the  account 
proved  on  either  side,    (^'orton  v.  Larco,  30  Cal.,  p.  120.) 

2.  Mutual  Accounts.— Mutual  accounts  ai-e  made  up  of  matters  of  set-oflf, 
where  there  is  an  existing  debt  on  the  one  side  which  constitutes  a  credit  on 
the  other,  or  where  there  is  an  express  or  Implied  understanding  that  mutual 
debts  shall  be  satisfied  or  set  off  pro  tanto  between  the  parties.  i;ld.) 

3.  "When  PRoptBTY  Received  and  Cebdited  makes  Account  Mutual.— 
The  defendants,  being  indebted  to  the  plaintiffs  on  account,  delivered  to 
them  an  article  of  personal  property,  for  which  the  latter  gave  the  former 
credit  at  a  specified  valuation.  Jletd:  That  thereby  the  accoamt  between  the 
parties  became  a  mutual,  open,  and  current  account,  consisting  of  reciprocal 
demands  between  them .    (Id. ) 

4.  Striking  op  a  B.^lance  on  Accounts.— Where  there  are  demands  on 
each  side,  the  striking  of  a  balance  converts  the  set-off  into  a  payment,  and 
from  that  time  the  Statute  of  Limitations  commences  running.    (Id .) 
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5.  SIcrruAi-  Accomrrs. — Until  a  balance  is  struck,  a  mutual  account  is 
open  and  current.  (Id.) 

6.  A  Payment  doks  not  Make  ak  Account  Mutual. — A  payment,  whether 
it  be  made  in  money  or  of  an  article  of  person.il  property  of  a  stipulated  value, 
made  on  an  account  and  intended  as  a  payment,  and  not  as  a  set-ofif  pro 
tanio,  does  not  make  an  account  mutual.  (Id.) 

7.  Payment  on  an  Account. —Where  money  is  delivered  by  one  party  to 
the  other,  and  credited  on  account  by  him  who  received  it,  it  will  be  treated 
as  intended  as  a  payment,  unless  it  is  shown  to  have  been  delivered  as  a 
loan;  but  not  so  with  personal  property,  even  though  a  value  be  affixed 
thereto.  (.Vor(o7i  v.  iarco,  30  Cal.,  p.  127;  see,  also,  Wealheruoax  y.  Consum- 
nes  V.  M.  Co.,  17  Cal.,  p.  344.) 

8.  Where  a  demand  is  necessary  to  be  made  before  suit,  such  demand 
should  be  made  within  a  reasonable  time.  (Codman  v.  Itogers,  10  Pick.,  p. 
113;  to  the  same  effect,  22  Ohio  and  42  Vt.  Eeports,  under  Stat,  of  Limita- 
tions.) 

Sec.  348.  (N.  S.)  To  actions  brought  to  recover  money 
or  other  property  deposited  with  any  bank,  banker,  trust 
company,  or  savings  and  loan  society,  there  is  no  limitation. 
(1873-  74.) 

New  Promise  must  be  in  "Writing. 

Sec.  360.  No  acknowledgment  or  promise  is  .sufficient  ev- 
idence of  a  new  or  continuing  contract,  by  which  to  take  the 
case  out  of  the  operation  of  this  title,  unless  the  same  is 
contained  in  some  writing,  signed  by  the  party  to  be  charg- 
ed thereby. 

Note.— Stats.  1850,  p.  343. 

1.  New  Fbomise  to  be  in  Wbiting. — At  an  early  period  after  the  pas- 
sage of  the  English  Statute  of  Limitations  (21  James  I,  Chap.  16),  an  im- 
pression prevailed  that  the  statute  was  not  to  be  favored;  and  accordingly  a 
very  slight  acknowledgment,  proved  by  as  slight  testimony,  was  permitted 
to  overcome  the  statute.  (Parsons'  Mercantile  Law,  page  233;  40  Barb.,  S. 
C,  p.  568.)  But  the  modern  cases  upon  this  subject  have  established  the 
rule  that  to  take  a  case  out  of  the  operation  of  the  statutes,  there  must  have 
been  either  an  express  promise  to  pay,  or  an  admission  of  the  debt,  in  terms 
so  distinct  as  that  a  promise  might  reasonably  be  inferred  therefrom.  If, 
however,  the  admission  was  accompanied  by  qualifying  words,  then  it  would 
not  amount  to  a  promise.  (Chitty  on  Con.,  pp.  712-714.)  The  object  of  our 
statute  was  to  change  a  rule  of  evidence,  and  now  to  require  \oriiten  where 
vtrhal  testimony  was  formerly  sufficient.  The  matter  to  be  proved  is  the 
acknowledgment  or  promise,  and  the  only  competent  evidence  is  a  writing 
signed  by  the  party  to  be  charged.  But  whether  the  acknowledgment  or 
promise  when  proved,  be  sufficient  to  take  the  case  out  of  the  operation  of  the 
Act,  is  left  to  depend  upon  reason  and  authority,  as  it  did  before.  (Eng.  C 
I.  Eep.  p.  82;  Fairbanks  v.  Dawson,  9  Cal.  p.lfl.  See  also,  Barron  v. 
Mennedy,  17  Cal.,  p.  574,  commenting  oa  Fairbanks  \.  Dawson,  9  Cal.,  p. 
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89;  and  as  to  effect  of  part  payments  and  proof  of  acqnowledgment  of 
debt,  see  these  cases  commented  on  and  Fairbanks  v.  Dawson,  supra,  af- 
firmed in  I'ena  v.  Vance,  p.  142.  See  further,  Heinlin  v.  Castro,  22  Cal., 
p.  100;  Porter  v.  Elam,  25  Cal.,  p.  2!)1.) 

2.  Natuke  ,of  new  Pbomisk. — The  new  promise  may  be  either  express 
or  implied.  An  express  promise  can  only  be  established  by  producing  the 
promise  itself,  in  the  form  prescribed  by  this  section;  while  nn  implied 
promise  can  only  be  established  by  the  production  in  like  form  of  the  ack- 
nowledgment prescribed  in  this  section.  {McCormick  y .  Brown  36  Cal.  p. 
180.) 

3.  Natuke  and  scope  of  Acknowlkdoment. — An  acknowledgment,  with- 
in the  statute,  to  support  nn  implied  promise,  must  be  n  direct,  distinct,  un- 
qualified, and  unconditional  admission  of  the  debt  which  the  party  is  liable 
and  willing  to  pay.  Such  acknowledgment  cannot  be  deduced  from  an  ofifer 
orjiromise  to  pay  apart  of  the  debt,  or  the  whole  debt  in  a  particular  man- 
nes,  or  at  a  specified  time,  or  upon  specified  conditions.  ( McCormick  v. 
Brown,  3G  Onl.,  p.  180.) 

4.  Tkrms  of  kxpbkss  Promise.— An  express  promise,  to  be  available  to 
the  creditor,  must  be  either  direct,  certain,  and  unconditionally  a  specified 
part  of  the  debt,  or  a  like  offer,  upon  specified  conditions  as  to  either  time 
or  manner,  or  both,  to  pay  the  whole  or  some  part  of  the  debt,  or  a  direct 
conditional  promise  to  pay  the  whole  or  a  specified  part  of  the  debt;  but  in 
case  of  such  ofi"er  or  conditional  promise,  the  creditor  can  only  recover  by 
showing  an  acceptance  by  him  of  the  ofi'er  as  made,  or  a  performance  on  bis 
part  of  the  prescribed  conditions  of  the  promise.  ( J/cConiiicfc  v.  Brown, 
36  Cal.,  p.  180.) 

5.  New  Promise  Generally.  (See  Farrell  v.  Patmer,  3C  Cal.,  p.  187; 
also  Chabot  v.  Tucfcer,  39  Cal.,  p.  434,  and  authorities  there  cited.) 

Husband  and  Wife. 

WHEN  A  MARRIED  WOMAN  IS  A  PARTY,  HER  HUSBAND  MUST  BE 

JOINED. 

Sec.  370.  (7.)  When  a  married  woman  is  a  party,  her 
husband  must  be  joined  with  her,  except: 

1.  When  the  action  concerns  her  separate  property,  or 
her  right  or  claim  to  the  homestead  property,  she  may  sue 
alone. 

2.  When  the  action  is  between  herself  and  her  husband, 
she  may  sue  or  be  sued  alone. 

3.  W  hen  she  is  living  separate  and  apart  from  her  hus- 
band, by  reason  of  his  desertion  of  her,  or  by  agreement 
in  writing  entered  into  between  them,  she  may  sue  or  be 
sued  alone.  (1873-4.) 

(Subd.  1.)  Husband  need  not  be  joined  with  wife  in  action  for  recovery 
of  her  separate  property.    ( Eapp  v.  Griffith,  44  Cal.  412.; 
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1.  The  vrHo  can  appem-  in  and  defend  an  action  separately  from  her 
husband.  To  enable  her  to  do  so  she  must  possess,  as  defendant,  all  the 
rights  ot  a  feme  sole,  and  I'e  able  to  make  as  binding  admissions  in  writing  in 
the  action  as  other  parlies.    {Alderson  v.  Jiell,  9  Cal.  p.  315.) 

2.  The  wife  may  defend  for  her  own  right  as  well,  when  sued  jointly  with 
her  husband,  as  if  the  trial  were  separate  ;  her  defense,  if  a  separate  one, 
could  come  in  in  either  case.    (See  Dvprez  v.  Ihipru,  5  Cal.  p.  388.) 

3.  For  further  commentaries  on  this  interesting  subject,  see  Justice 
Treatise,  pp.  U9-162. 

Actions,  where  Commenced. 

Sec.  832.  (g  535.)  Actions  iu  Justices'  Courts  must  be 
commenced,  and,  subject  to  the  rifrbt  to  change  the  place 
of  trial,  as  in  this  chapter  provided,  must  be  tried: 

1.  If  there  be  no  Justices'  Courts  for  the  township  or 
city  in  which  the  defendant  resides;  in  any  city  or  township 
of  the  county  in  which  he  resides; 

2.  When  two  or  more  persons  are  jointly,  or  jointly  and 
severally,  bound  in  any  debt  or  contract,  or  otherwise 
jointly  liable  in  the  same  action,  and  reside  in  diflferent 
townships  or  different  cities  of  the  same  county,  or  in  dif- 
ferent counties;  in  the  township  or  city  in  which  any  of  the 
persons  liable  may  reside.    (Amendments  1873^.) 

See  J.T.  p.  721,  e<  stq. 

Place  of  Trial,  when  Changed. 

Spc.  833.  (g  582.)  The  Court  may,  at  any  time  before 
the  trial,  on  motion,  change  the  place  of  trial  in  the  follow- 
ing cases : 

1.  When  it  appears  to  the  satisfaction  of  the  Justice 
before  whom  the  action  is  pending,  by  affidavit  of  either 
party,  that  such  Justice  is  a  material  witness  for  either 
party; 

2.  When  either  party  makes  and  files  an  affidavit  that 
he  believes  that  he  cannot  have  a  fair  and  impartial  tiual 
before  such  Justice,  by  reason  of  the  interest,  prejudice,  or 
bias  of  the  Justice; 

3.  When  a  Jury  has  been  demanded,  and  either  party 
makes  and  files  an  affidavit  that  he  cannot  have  a  fair  and 
impartial  trial,  on  account  of  the  bias  or  prejudice  of  the 
citizens  of  the  township,  or  city,  against  him ; 

4.  Wheh,  from  any  cause,  the  Justice  is  disqualified 
from  acting; 
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5.    Wlieu  the  Justice  is  sick  or  unable  to  act. 

Note. — 1.  If  the  Justice  is  interested  in  the  result  of  the  action,  the  place 
of  trial  should  be  changed.  {Larue  v.  Gaskins,  5  Cal.  p.  507.)  If  the  place 
of  trial  has  been  changed  from  one  Justice's  Court  to  another,  it  may  again 
be  changed  if  it  appear  that  good  cause  for  such  change  exists.  {Hw/ley  v. 
Hubbard,  22  Cal.  p.  34.) 

2.    See  J.  T.,  p.  723. 

Place  of  Trial  Changed  only  Once. 

Sec.  834.  The  place  of  trial  cannot  be  changed,  on 
motion  of  the  same  party,  more  than  once,  upon  any  or  all 
the  grounds  specified  in  the  first,  second  and  third  subdi- 
visions of  the  preceding  section. 

Place  of  Trial,  to  what  Court  Transferred. 

Sec.  835.  When  the  Court  orders  the  place  of  trial  to  be 
changed,  the  action  must  be  transferred  for  trial  to  a  Court 
the  parties  may  agree  upon ;  and  if  they  do  not  so  agree, 
then  to  another  Justice's  Court  in  the  same  county. 

Proceedings  after  Case  Transferred. 

Sec.  836.  After  an  order  has  been  made  transferring  the 
action  for  trial  to  another  Court,  the  following  proceedings 
must  be  had : 

1.  The  Justice  ordering  the  transfer  must  immediately 
transmit  to  the  Justice  of  the  Court  to  which  it  is  trans- 
erred,  on  payment  by  the  party  applying  of  all  the  costs  that 
have  accrued,  all  the  papers  in  the  action,  together  with  a 
certified  transcript  from  his  docket  of  the  proceedings 
therein  ; 

2.  Upon  the  receipt  by  him  of  such  papers,  the  Justice 
of  the  Court  to  which  the  case  is  transferred  must  issue  a 
notice,  stating  when  and  where  the  trial  will  take  place, 
which  notice  must  be  served  upon  the  parties  at  least  one 
day  before  the  time  fixed  for  trial. 

Effect  of  Order  Transferring  Case- 

Sec.  837.  From  the  time  the  order  changing  the  place 
of  trial  is  made,  the  Court  to  which  the  action  is  thereby 
transferred  has  the  same  jurisdiction  over  it  as  though  it 
had  been  commenced  in  such  Court. 
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Transfer  Cases  to  District  Court. 

Sec.  838.  (§  581.)  The  parties  to  an  action  in  a  Jus- 
tice's Court  cannot  give  evidence  upon  any  question  wbicli 
involves  tlie  title  or  possession  of  real  property,  or  the 
legality  of  any  tax,  impost,  assessment,  toll,  or  municipal 
fine,  nor  can  any  issue  presenting  such  question  be  tried  by 
such  Court ;  and  if  it  appear,  from  the  answer  of  the  de- 
fendant, verified  by  his  oatli,  that  the  determination  of  the 
action  will  necessarily  involve  the  question  of  title  or  pos- 
session to  real  property,  or  the  legality  of  any  tax,  impost, 
assessment,  toll,  or  municipal  fine,  the  Justice  must  sus- 
pend all  further  proceedings  in  the  action  and  certify  the 
pleadings,  and,  if  ahy  of  the  pleadings  are  oral,  a  tran- 
script of  the  same,  from  his  docket  to  the  clerk  of  the  Dis- 
trict Court  of  the  county;  and  from  the  time  of  tiling  such 
pleadings  or  transcript  with  the  clerk,  the  District  Court 
has,  over  the  action,  the  same  jurisdiction  as  if  it  had  been 
commenced  therein. 

Note.— See  authorities  cited  under  sections  114  and  115  ante. 

Actions,  How  Commenced. 

Sec.  839.  538.)  An  action  in  a  Justice's  Court  is 
commenced  by  filing  a  complaint  and  i.ssuing  a  summons 
thereon,  or  by  the  voluntary  appearance  and  pleading  of  the 
parties. 

See  J.  T.,  p.  553. 

Summons,  when  to  Issue. 

Sec.  840.  (§  538.)  The  Court  must  indorse  on  the  com- 
plaint the  date  upon  which  it  was  filed,  and  at  any  time 
Avithin  one  year  thereafter  the  plaiutift'  may  have  summons 
issued. 

See  J.  T.,  p.  651. 

Summons,  how  or  when  Wruved- 

Sec.  841.  At  any  time  after  the  complaint  is  filed  the 
defendant  may,  in  writing,  or  by  appearing  and  pleading, 
■waive  the  issuing  of  summons. 
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Appearance  in  Person  or  by  Attorney. 

Sec.  842.  (g  534.)  Parties  in  Justices'  Coiirts  may 
appear  and  act  in  person  or  by  attorney;  and  aiij'  person, 
except  the  Constable  by  whom  the  summons  or  jury  jn-o- 
cess  was  served,  may  act  as  attorney. 

See  J.  T.,  p.  231,  et  seq. 

Infant,  How  to  Appear. 

Sec.  843.  Q  539.)  When  an  infant  is  a  party,  he  must 
appear  cither  by  his  general  guardian,  if  lie  have  one,  or  by 
a  guardian  appointed  by  the  Justice  as  follows: 

1.  If  the  iufant  be  plaintiff,  the  appointment  must  be 
made  before  the  summons  is  issued,  upon  the  application 
of  the  infant,  if  he  be  of  the  age  of  fourteen  years;  if  under 
that  age,  upon  the'application  of  a  relative  or  friend ; 

2.  If  the  infant  be  defendant,  the  guardian  must  be 
appointed  at  the  time  the  summons  is  returned,  or  before 
the  answer.  It  is  the  right  of  the  infant  to  nominate  his 
own  guardian,  if  the  iufant  be  over  fourteen  years  of 
age;  otherwise  the  Justice  must  make  the  appointment. 
(Amendment  of  1873-74. ) 

Summons,  how  Issued,  and  what  to  Contain. 

Sec.  844.  (§  540.)  The  summons  must  be  directed  to 
the  defendant  and  signed  by  the  Justice,  and  must  contain : 

1.  The  title  of  the  Court,  name  of  the  county  and  city, 
or  township,  in  which  the  action  is  commenced,  and  the 
names  of  the  parties  thereto ; 

2.  A  sufficient  statement  of  the  cause  of  action,  in  gen- 
eral terms,  to  apprise  the  defendant  of  the  natui-e  of  the 
claim  against  him; 

3.  A  direction  that  the  defendant  appear  and  answer 
before  the  Justice,  at  his  oflfice,  at  a  time  specified  in  the 
summons; 

4.  In  an  action  arising  on  a  contract,  for  the  recovery 
of  money  or  damages  only,  a  notice  that  unless  the  defend- 
ant so  appears  and  answers  the  plaiutitf  will  take  judgment 
for  the  sum  claimed  b}'  him  (stating  it) ; 

6.    In  other  actions,  a  notice  that  unless  defendant  so 
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appears  and  answers  the  plaintiff  will  apply  to  the  Court  for 
the  relief  demanded. 

If  the  plaintiff  has  appeared  by  attorney,  the  name  of  the 
attorney  must  be  endorsed  on  the  summons. 

See  J.  T.,  p.  851.    Bancrofts  Form,  703-4. 

Time  for  Appearance  of  Defendant. 

Sec.  845.  (§541.)  The  time  specified  in  the  summons 
for  the  appearance  of  the  defendant  must  be  as  follows : 

1.  If  an  order  of  arrest  is  endorsed  upon  the  summons 
forthwith; 

2.  If  the  defendant  is  not  a  resident  of  the  county  in 
which  the  action  is  brought,  not  less  than  twenty  nor  more 
than  thirty  days  from  its  date; 

3.  In  all  other  cases,  not  less  than  three  nor  more  than 
twelve  days  from  its  date.    (In  effect  May  27,  1874.) 

Alias  Summons. 

Sec.  846.  If  the  summons  is  retui-ned  without  being 
servetl  upon  any  or  all  of  the  defendants,  the  Justice,  upon 
the  demand  of  the  plaintiff,  may  issue  an  alias  summons  in 
the  same  form  as  the  original,  except  that  he  may  fix  the 
time  for  the  appearance  of  the  defendant  at  a  period  not  to 
exceed  ninety  days  from  its  date. 

Note.  The  main  object  of  this  section  is  to  enable  service  to  be  made  by 
publication,  in  the  mode  and  manner  provided  for  in  Title  V,  Part  II,  of  this 
Code. 

Sec.  847.  The  Justice  may,  within  a  year  from  the  date 
of  the  filing  of  the  complaint,  issue  as  many  alias  summons 
as  may  be  demanded  by  the  plaintiff. 

Summons,  Service  of,  Limited. 
Sec.  848.  The  summons  cannot  be  served  out  of  the 
county  of  the  Justice  before  whom  the  action  is  brought, 
except  where  the  action  is  brought  upon  a  joint  contract  or 
obligation  of  two  or  more  persons  who  reside  in  diffei-ent 
counties,  and  the  summons  has  been  served  upou  (he  defend- 
ant, resident  of  the  county,  in  which  case  the  summons 
maybe  served  upon  the  other  defendants  out  of  the  county; 
and,  except  also,  when  an  action  is  brought  against  a  party 


justices'  courts. 


25 


who  has  conti'acted  in  tvriting  to  perform  an  obligation  at  a 
particular  place,  and  resides  in  a  different  county,  in  which 
case  summons  may  be  served  in  the  county  where  he  re- 
sides. When  the  defendant  resides  in  the  county,  the  sum- 
mons cannot  be  served  within  two  days  of  the  time  fixed 
for  the  appearance  of  the  defendant;  when  he  resides  out 
of  the  county,  and  the  summons  is  served  out  of  the  coun- 
ty, the  summons  cannot  be  served  within  twenty  days  of 
such  time.    (Amended  1873-74:.) 

Summons  by  whom  Sarved. 

Sec.  849.  (§542.)  The  summons  may  be  served  by  a 
sheriff  or  constable  of  any  of  the  counties  of  this  State; 
provided,  that  when  a  summons,  issued  by  a  Justice  of  the 
Peace,  is  to  be  served  out  of  the  county  in  which  it  was  is- 
sued, the  summons  shall  have  attached  to  it  a  certificate 
under  seal  by  the  County  Clerk  of  such  count}-,  to  the  ef- 
fect that  the  person  issuing  the  same  was  an  acting  Justice 
of  the  Peace  at  the  date  of  the  summons,  or  the  summons 
may  be  served  by  any  male  resident,  over  the  age  of 
twenty-one  years,  not  a  party  to  the  suit,  within  the 
county  where  the  action  is  brought,  and  must  be  served 
and  returned,  as  provided  in  Title  V.,  Part  II.  of  this 
Code,  or  it  may  be  served  by  publication;  and  §^413 
and  412,  so  far  as  they  relate  to  the  publication  of  summons, 
are  made  applicable  to  Justices'  Courts;  the  word  "Jus- 
tice" being  substituted  for  the  word  "Judge,"  whenever 
the  latter  word  occurs.    (In  eflect  May  27th,  1874.) 

NoTE.^ — If  summons  is  to  be  served  personally  out  of  county,  care  must 
be  taken  to  get  proper  certificate  of  County  Clerk,  or  the  service  will  be  void, 
as  nothing  is  presumed  in  favor  of  Justices'  Courts. 

2.  It  is  the  practice  in  San  Fi-ancisco  to  serve  copy  of  complaint,  which 
must  be  in  writing  in  all  cases.  (Sec.  851)  with  the  copy  of  summons. 

3.  See  section  410,  C.  C.  P. 

Hour  for  Appearance. 

Sec.  850.  The  parties  are  entitled  to  one  hour  in  which 
to  apjiear  after  the  time  fixed  in  the  summons,  but  are  not 
bound  to  remain  longer  than  that  time,  unless  both  parties 
have  appeared,  and  the  Justice  being  present  is  engaged  in 
the  trial  of  another  cause. 
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Pleadings,  Form  of. 

Sec.  8.51.  570,  571,  572.)  Pleadings  in  Justices' 
Courts : 

1.  Are  not  required  to  be  in  any  particular  form,  but 
must  be  such  as  to  enable  a  person  of  common  understand- 
ing to  know  what  is  intended; 

2.  May,  except  the  complaint,  be  oral  or  in  writing; 

3.  Must  not  be  verified,  unless  otherwise  provided  in 
this  title; 

4.  It  in  writing,  must  be  filed  with  the  Justice; 

5.  If  oral,  an  entry  of  their  substance  must  be  made  in 
the  docket. 

Note.— See  p.  632  J.  T.  For  cases  -where  pleading  must  be  verified,  see 
sec.  838.  It  is  not  the  policy  of  the  law  to  confine  parties  to  any  nice  strict- 
ness in  pleading  before  Justices  of  the  Peace;  thus,  if  u  party  does  not  de- 
mur to  some  matter  of  form,  but  instead  thereof  goes  to  trial,  it  mast  be 
considered  as  cured  by  the  verdict.  (Cri>n,bie  y.  Car/hW,  4  Cal.,  p.  120.) 
Pleadiug  in  Justices'  Courts  must  be  construed  with  great  liberality;  and  if 
the  facts  stated  are  snfiBcient  to  show  the  nature  of  the  claim  or  defense  re- 
lied upon,  nothing  further  is  required.  To  authorize  the  reversal  of  a  judg- 
ment the  defects  complained  of  should  be  such  as  were  calculated  to  mislead 
the  adverse  party.  (Stuart  v .  Lander,  IG  Cal.  p.  374;  Lienin;/  v.  Gould,  13 
Cal.,  p.  599.  See  also  O'Callarihan  v.  Booth,  G  Cal.,  p.  6G;  nflBrmed  in  Harf 
V.  Moon,  6  Cal.,  p.  162.)  If  the  complaint  stntes  a  good  cause  of  action, 
but  in  addition  thereto  contains  averments  and  i)r  iys  for  relief  as  to  matters 
not  within  the  jurisdiction  of  the  Justice,  the  action  should  not  be  dismissed 
for  that  reason,  but  the  Court  should  order  an  amendment  and  disregard 
the  objectionable  matter.  {Il'mard  v.  Valentine,  20  Cal.,  p.  280.)  The  plead- 
ings, except  the  complaint,  may  be  oral  or  in  writing.    See  Sec.  853,  post. 

Pleadings,  what  they  are. 

Sec.  852.  (§  570.)  The  pleadings  are: 

1.  The  complaint  by  the  plaintiff; 

2.  The  demurrer  to  the  complaint; 

3.  The  answer  by  the  defendant; 

4.  The  demurrer  to  the  answer. 

Complaint,  what  to  state. 
Sec.  853.      573.)  The  complaint  in  Justices'  Courts  is 
a  concise  statement,  in  writing,  of  the  facts  constituting  the 
plaintifTs  cause  of  action;  or  a  copy  of  the  account,  note, 
bill,  bond,  or  instrument  upon  which  the  action  is  based. 
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NoTR.— -In  action  for  payment  of  a  note  the  complaint  may  consist  simply 
of  the  note,  with  the  proper  indorsement  thereon,  filed  with  the  Justice. 
(Hamilton  v.  McVonaU,  18  Cal.  p.  128.)    See  Sec.  851  ante. 

Demurrer  to  Complaint. 

Sec.  854.  (g  578.)  The  defendant  may,  at  any  time  be- 
fore answering,  demur  to  tlie  complaint. 

Answer,  what  to  Contain. 
Sec.  855.  574.)  The  an.swer  may  contain  a  denial  of 
any  or  all  of  the  material  facts  stated  in  the  complaint, 
which  the  defendant  believes  to  be  untrue,  and  also  a  state- 
ment, in  a  plain  and  direct  manner,  of  any  other  facts  con- 
stituting a  defense  or  counter  claim,  upon  Avhich  an  action 
might  be  brought  by  the  defendant  against  the  plaintiff  in 
a  Justice's  Court. 

Note.— An  answer  is  snfficieut  which  denies  generally  the  allegations  of 
the  complaint.  (Sullivan  v.  Carey,  17  Cal.  p.  80.)  Even  the  answer  to  a 
verified  complaint,  in  an  action  in  a  Justice's  Court,  need  not  controvert 
specifically  the  material  allegations  of  such  complaint.  It  is  sufficient  if  the 
answer  deny  the  material  allegations,  either  generally  or  specifically.  (3/in- 
ium  V.  Burr,  20  Cal.  p,  49.)  The  appearance  of  a  defendant,  for  the  purpose 
of  making  a  motion  to  dismiss  the  case  on  account  of  a  defective  summons, 
does  not  waive  his  rights.  Had  he  answered  without  any  objection,  then 
he  could  not  have  complained.  (Deideshein>er  v.  liroien,  8  Cal.  p.  .339.)  But 
his  rights  are  not  waived  by  the  filing  of  an  answer  after  he  has  moved  to 
dismiss,  and  the  motion  has  been  overruled.  {Gray  v.  Ilaires,  8  Cal.  p. 
569.)  A  counter  claim,  which  exceeds  three  hundred  dollars,  cannot  be  set 
up  ill  answer.  (..1/a.r/ie/rf  v.  t/()/i».so)^  30  Cal.  p.  545;  Malson  v.  Vauyhn,  23 
Cal.  p.  61.)  The  objection  to  the  jurisdiction  of  the  Justice,  on  the  ground 
of  the  excess  in  value  of  the  subject  of  the  controversy,  was  held  to  be 
properly  made  by  the  answer,  and  that  objection  should  be  first  determined 
before  the  Justice  proceeds  to  hear  the  merits  of  the  case.  (Small  v.  Gwinne, 
6  Cal  p.  449.) 

See  J.  T.,  p.  G38,  et  scq. 

Counter  Claim,  Failure  to  Plead. 
Sec.  856.    If  the  defendant  omit  to  set  up  a  counter 
claim  in  the  cases  mentioned  in  the  last  section,  neither  he 
nor  his  assignee  can  afterwards  maintain  an  action  against 
the  plaintiff  therefor. 

New  Matter  in  Answer  may  be  Demurred  to. 
Sec.  857.    When  the  answer  contains  new  matter  in 
avoidance,  or  constituting  a  defense  or  a  counter  claim,  the 
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plaintiff  may,  at  any  time  before  the  trial,  demur  to  the 
same  for  insufficiency,  stating  therein  the  grounds  of  such 
demurrer.    See  Sec.  852  ante. 

See  J.  T.,  p.  G38. 

Proceedings  on  Demurrer. 

Sec.  853.  (g  578.)  The  proceedings  on  demurrer  are  as 
follows : 

1.  If  the  demurrer  to  the  complaint  is  sustained,  the 
plaintiff  may,  within  such  time,  not  exceeding  two  days,  as 
the  Court  allows,  amend  his  complaint ; 

2.  If  the  demurrer  to  a  complaint  is  overruled,  the  de- 
fendant may  answer  forthwith  ; 

3.  If  the  demurrer  to  an  answer  is  sustained,  the  de- 
fendant may  amend  his  answer  within  such  time,  not 
exceeding  two  days,  as  the  Court  may  allow  ; 

4.  If  the  demurrer  to  an  answer  is  overruled,  the  action 
must  proceed  as  if  no  demurrer  had  been  interposed. 

See  J.  T.,  p.  639. 

Amendment  of  Pleading— Relief  of  Judgm't  by  Default. 

Sec.  859.  580.)  Either  jiarty  may,  at  any  time  before 
the  conclusion  of  the  trial,  amend  any  pleading;  but  if  the 
amendment  is  made  after  the  issue,  and  it  appears  to  ths 
satisfaction  of  the  Court,  by  oath,  that  an  adjournment  is 
necessary  to  the  adverse  jiarty  in  consequence  of  such 
amendment,  an  adjournment  must  be  granted.  The  Court 
may  also,  in  its  discretion,  when  an  adjournment  will,  by  the 
amendment,  be  rendered  necessar}-,  require,  as  a  condition 
to  the  allowance  of  such  amendment,  made  after  issue  joined, 
the  payment  of  costs  to  the  adverse  party,  to  be  fixed  by  the 
Court,  not  exceeding  twenty  doUars.  The  Court  may  also, 
on  such  terms  as  may  be  just,  and  on  payment  of  costs, 
relieve  a  party  from  a  judgment  by  default  taken  against  him 
by  his  mistake,  inadvertance,  surprise,  or  excusable  neglect ; 
but  the  application  for  such  relief  must  be  made  within  ten 
days  after  the  entry  of  the  judgment,  and  upon  an  affidavit 
showing  good  cause  therefor. 

Not*;. — This  section  was  amended  so  as  to  read  as  published  in  the  text, 
by  Act  of  April  1st,  1872.    Amendments  should  be  readily  allowed,  and  the 
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greatest  liberality  in  this  respect  should  be  extended  to  pleadings  in  Justices' 
Courts.  (Butler  v.  King,  10  Gal.,  p.  343.)  And  this  whether  the  defect  be 
the  statement  of  jurisdictional  or  any  other  fact.  Amendments  in  t.ll 
respects  should  be  allowed,  so  that  the  case  may  be  determined  on  its 
merits.    (Linhart  v.  Buif,  11  Cal.,  p.  280.) 

See  J.  T.,  p.  215  et  seq. 

Answer  or  Demurrer  to  Amended  Pleading. 

Sec.  860.  When  a  pleading  is  amended,  the  adverse 
party  may  answer  or  demur  to  it  witliin  such  time,  not  ex- 
ceeding two  days,  as  tlie  Court  may  allow. 

PKOVISIONAL  EEMEDIES. 

1.  Aekkst  and  Bail. 

2.  Attachment. 

3.  Claim  and  Delivery  of  Personal  Pbopertt. 

Defendant,  when  and  how  Arrested. 

Sec.  861(^544.^  An  order  to  arrest  the  defendant  maybe 
indorsed  on  a  summons  issued  by  the  Justice,  and  the  de- 
fendant may  be  arrested  thereon  by  the  Sheriflf  or  Constable, 
at  the  time  of  serving  the  summons,  and  brought  before  the 
Justice,  and  there  detained  until  duly  discharged,  in  the 
following  cases: 

1.  In  an  action  for  the  recovery  of  money  or  damages 
on  a  cause  of  action  arising  upon  contract,  express  or  im- 
plied, when  the  defendant  is  about  to  depart  from  the  State 
with  intent  to  defraud  his  creditors  ; 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or 
property  embezzled  or  fraudulently  misapplied,  or  converted 
to  his  own  use  by  one  who  received  it  in  a  fiduciary 
capacity ; 

3.  When  the  defendant  has  been  guilty  of  a  fraud  in 
contracting  the  debt  or  incurring  the  obligation  for  which 
the  action  is  brought; 

4.  When  the  defendant  has  removed,  concealed,  or  dis- 
posed of  his  property,  or  is  about  to  do  so,  with  intent  to 
defraud  his  creditors. 

But  no  female  can  be  arrested  in  any  action. 

See  J.  T.,  p.  235,  <7hich  is  substantially  same. 
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Affidavit  and  Undertaking. 

Sec.  862.  (§  545.)  Before  an  order  for  an  arrest  can  be 
made,  the  party  applying  must  prove  to  the  satisfaction  of 
the  Justice  by  the  affidavit  of  himself,  or  some  other  person, 
the  facts  upon  which  the  application  is  founded.  The 
plaintiff  must  also  execute  and  deliver  to  the  Justice  a  M-rit- 
ten  undertaking  in  the  sum  of  three  hundred  dollars,  with 
sufficient  sureties,  to  the  effect  that  the  plaintiff  will  pay  all 
costs  that  may  be  adjudged  to  the  defendant,  and  all  dam- 
ages which  he  may  sustain  by  reason  of  the  arrest,  if  the 
same  be  wrongful,  or  without  sufficient  cause,  not  exceed- 
ing the  sum  specified  in  the  undertaking.  (Amended 
1873-74.) 

See  Bancroft's  Forms,  Nos.  G67-672. 

Defendant  must  have  Immediate  Hearing. 

Sec.  863.  (§  546.)  The  defendant  immediately  upon 
being  arrested,  must  be  taken  to  the  office  of  the  Justice 
who  made  the  order,  and  if  he  is  absent  or  unable  to  try 
the  action,  or  if  it  appears  to  him  by  the  affidavit  of  the 
defendant  that  he  is  a  material  witness  in  the  action,  the 
officer  must  immediately  take  the  defendant  before  another 
Justice  of  the  township  or  city,  if  there  is  another,  and  if 
not,  then  before  the  Juctice  of  an  adjoining  township,  who 
must  take  jurisdiction  of  the  action,  and  proceed  thereon,  as 
if  the  summons  had  been  issued  and  the  order  of  arrest 
made  by  him. 

Notice  must  be  given  to  Plaintiff  of  the  Arrest. 

Sec.  864.  (§  547.)  Tlie  officer  making  the  arrest  must 
immediately  give  notice  thereof  to  the  plaintiff,  or  his  attor- 
ney or  agent,  and  indorse  on  the  summons,  and  subscribe 
a  certificate,  stating  the  time  of  serving  the  same,  the  time 
of  the  arrest,  and  of  his  giving  notice  to  the  plaintiff. 

Ofiicer  must  keep  Defendant. 

Sec.  865.  (g  548.)  The  officer  making  the  arrest  must 
keep  the  defendant  in  custody  until  he  is  discharged  by 
order  of  the  Justice. 


justices'  coukts. 


31 


Attachment— When  the  Writ  must  Issue. 

Sec.  866.  (§  552.)  A  writ  to  attach  the  property  of  the 
defendant  must  be  is.sued  by  the  Justice  at  the  time  of,  or 
after  issuing  summons  and  before  answer,  on  receiving  an 
affidavit  by  or  on  behalf  of  the  pLaintiff,  showing  the  same 
facts  as  are  required  to  be  shown  by  the  affidavit  specified 
in  Section  538  of  this  Code. 

See  pp.  200,  2G1,  and  2G2,  J.  T.;  Bancroft's  Forms,  No.  673. 

Undertaking  on  Attachment  Required. 

Sec.  867.  (§  553.)  Before  issuing  the  writ,  the  Justice 
must  require  a  written  undertaking  on  the  part  of  the 
plaintitf,  with  two  or  more  sufficient  sureties  in  a  sum 
not  less  than  fifty  nor  more  than  three  hundred  dollars,  to 
the  effect  that  if  the  defendant  recover  judgment  the  plaint- 
iff will  pay  all  costs  that  may  be  awarded  to  the  defendant, 
and  all  damages  which  he  may  sustain  by  reason  of  the 
attachment  not  excepting  the  sum  specified  in  the  under- 
taking. 

NoTK.— See  Sec.  1057,  post;  Bancroft's  Forms,  No.  673-680.  The  provision 
that  the  Justice  must  require  two  or  more  sureties,  in  a  sum  not  less  than 
fifty  nor  more  than  three  hundred  dolhirs,  is  new.  If  a  Justice  order  the 
issuance  of  an  attachment,  and  takes  uoud  in  an  action  for  a  sum  in  excess 
of  his  jurisdiction,  the  jjroceedings  are  void,  and  no  suit  can  be  maintained 
upon  the  bond.  {Benedict  v.  Bray,  2  Cal.,  p.  254.)  Under  Sec.  553  of  the 
old  Practice  Act,  which  did  not  fix  the  amount  of  the  bond  nor  contain  the 
words  "not  exceeding  the  sum  specified  in  the  undertaking,"  it  was  held 
that  the  undertaking  was  required  to  be  to  the  effect  that  the  plaiutift'  would 
pay  costs  and  all  damages,  etc.,  without  any  limitation  whatever  as  to 
amount ;  and  if  the  undertaking  had  been  conditioned  to  pay  all  damages 
not  exceeding  a  certain  sum  it  would  have  been  therefore  unauthorized  and 
void,  as  not  comforraing  to  the  statute.  {Ilisler  v.  Carr,  d-kdil.,  p.  640.)  The 
addition  of  the  words  "not  exceeding  the  sum  specified  in  the  undertaking  " 
of  course  modify  this  decision.  An  attachment  is  unauthorized  and  void 
unless  issued  in  substantial  conformity  with  the  provisions  of  the  statute. 
{HUiler  V.  Carr,  34  Cal.  p,  646;  Hoffman  v.  Bi-inkey-hoff',  1  Den.  p.  184;  Davis 
V.  Marsliall,  U  Barb.,  p.  96.) 

Writ  of  Attachment,  to  Whom  Directed. 

Sec.  868.  (§  554.)  The  writ  may  be  directed  to  the 
Sheriff  or  any  Constable  of  the  county,  or  the  Sheriff  of  any 
other  county,  and  must  require  him  to  attacli  and  safely 
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keep  all  the  property  of  the  defendant  within  his  county, 
not  exempt  from  execution,  or  so  much  thereof  as  may  be 
sufficient  to  satisfy  the  plaintiff's  demand,  the  amount  of 
which  must  be  stated  in  conformity  with  the  complaint, 
unless  the  defendant  give  him  security,  by  the  undertaking 
of  two  sufficient  sureties,  in  an  amount  sufficient  to  satisfy 
such  demand  besides  costs;  in  which  case,  to  take  such 
undertaking. 

Note. — See  Sections  of  C.  C.  P.  applicable  to  Justice's  Conrt;  Bancroft's 
Forms,  Nos.  677-678. 

Sec.  8G9.  (§  555.)  The  sections  of  this  Code  from  Sec- 
tion 541  to  Section  559,  both  inclusive,  are  applicable  to 
attachments  issued  in  Justices'  Courts,  the  word  "Consta- 
ble" being  substituted  for  the  word  "Sheriff,"  whenever 
the  writ  is  dii-ected  to  a  Constable,  and  the  word  "Justice' 
being  substituted  for  the  word  "Judge." 

NoTE.^ — See  notes  to  Sec.  541-559,  an/e,  inclusive;  Justices'  Treatise  for 
full  particulars  from  page  260  to  294,  which  is  substantially  the  same  as  the 
Code  of  Civil  Procedure. 

Claim  and.  Delivery  of  Personal  Property. 

Sec.  870.  In  an  action  to  recover  possession  of  personal 
property,  the  plaintiff  may,  at  the  time  of  issuing  summons 
or  at  any  time  thereafter  before  answer,  claim  the  delivery 
of  such  property  to  him;  and  the  sections  of  this  Code 
from  section  510  to  section  521,  both  inclusive,  are  ap- 
plicable to  such  claim  when  made  in  Justices'  Courts,  the 
powers  therein  given,  and  duties  imposed  on  sheriffs  being 
extended  to  constables,  and  the  woixl  "Justice,"  substi- 
tuted for  "Judge." 

N0TE.--I.  See  notes  to  sections  510-521,  ante,  inclusive. 
2.    See  Chapter  XXXVII,  Justices  Treatise,  p.  3G8,  for  full  directions  on 
replevin  and  forms  used,  which  are  still  applicable;  Bancroft's  Forms,  No.  684. 

Affidavit. 

Sec.  510.  (§  100.)  Where  a  delivery  is  claimed,  an  af- 
fidavit must  be  made  by  the  plaintiff,  or  by  some  one  in 
his  behalf,  showing: 

1.  That  the  plaintiff  is  the  owner  of  the  property  claimed 
(particularly  describing  it),  or  is  entitled  to  the  possession 
thereof; 
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2.  That  the  property  is  wrongfully  detained  by  the  de- 
fendant; 

3.  The  alleged  cause  of  the  detention  thereof,  accord- 
ing to  his  best  knowledge,  information,  and  belief; 

4.  That  it  has  not  been  taken  for  a  tax,  assessment,  or 
fine,  pursuant  to  a  statute;  or  seized,  under  an  execution  or 
an  attachment  against  the  property  of  the  plaintiff;  or,  if 
so  seized,  that  it  is  by  statute  exempt  from  such  seizure ; 

5.  The  actual  value  of  the  property. 

Note. — 1.  Ownkkship. — If  the  plaintiff  claims  as  owner,  his  aflidavit  need 
not  set  up  facts  proving  such  ownership;  his  nffirlavit  "  that  he  is  the 
owner  "  is,  in  this  respect  sufficient.  {  Burns  v.  Tlobbins,  1  Code  R.  p.  62: 
Vandenhiinih  v.  Van  Valkenhurfi,  8  Barb.  p.  217.)  But,  if  the  propertj-  is 
claimed  as  exempt  from  execution,  the  facts  constituting  the  exemption  must 
appear  in  the  aflidavit.  {Spalding  v.  Spahluig,  3  How.  p.  297;  1  Code  R.  p. 
64;  see,  also,  liohtrls  v.  ^yiliiard,  1  Code  R.  p.  100.)  If  the  property  is 
claimed  by  virtue  of  a  upecAal  property  therein,  the  affidavits  must  show  the 
facts  in  respect  to  such  special  property,  to  the  end  that  the  Court  may  see 
upon  what  facts  a  special  property  and  right  of  possession  is  made  out. 
{Depew  V.  Lml,  2  Abb.  p.  131.) 

2.  Additional  Affid.vvits.-  -The  Court  may  allow  additional  affidavits  tt> 
be  read,  or  the  plaintiff  may  file  a  supplemental  affidavit  to  supply  a  defect. 
(Depno  V.  Lml,  2  Abb.  p.  131.) 

3.  Amendments. — Where  the  affidavit  is  objected  to  for  insufficiency, 
the  Court  will  permit  an  amendment  of  course,  (!>j)aldiiirj  v.Sjxddinij  3  How. 
p.  207;  1  Code  R.  p.  6i.) 

4.  Opposing  Affidavits. — In  O'Jieily  v.  Good,  18  Abb.  p.  ICG;  42  Barb, 
p.  521,  it  was  held  that  the  affidavit  of  the  defendant  and  (^f  a  collector,  that 
the  goods  were  taken  for  a  tax,  was  sufficient  to  set  aside  proceedings  under 
this  section.    (See,  also,  Stoclcicell  v.  l'if(c/(,  15  Abb.  p.  412.) 

5.  Waivee.— A  general  appearance  in  the  action  waives  all  irregularities 
in  the  affidavit.  (  H'iscojiiin  ^f.  &  F.  Ins.  Co.  Bank  v.  Hobbs,  22  How.  p. 
494;  Hyde  v.  Paterson,  1  Abb.  p.  218.) 

Instruction  to  Sheriff  to  Take  Property,  etc. 
Sec.  511.   (§  101.)  The  plaintiff  or  his  attorney  may, 
thereupon,  by  an  indorsement  in  writing  upon  the  affidavit, 
require  the   sheriff  of  the  county,  where  the  property 
claimed  may  be,  to  take  the  same  from  the  defendant. 

lihodes  V.  Patterson,  3  Cal.  p,  4G9;  Smith  v.  Orser,  43  Barb.  p.  187;  Barry 
T.  FiDha;  8  Abb.  (N.  S.)  p.  369. 

Security  by  Plaintiff— Process  how  served- 
Sec.  512.  (g  102.)  Upon  a  receipt  of  the  affidavit  and 
notice,  with  a  written  undertaking,  executed  by  two  or  more 
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suflScient  sureties,  approved  by  the  sheriff,  to  the  effect 
that  they  are  bound  to  the  defendant  in  double  the  vakie  of 
the  property,  as  stated  in  the  affidavit  for  the  prosecution 
of  the  action,  for  the  return  of  the  property  to  the  defen- 
dants, if  return  thereof  be  adjudged,  and  for  the  payment 
to  him  of  such  sum  as  may,  from  any  cause,  be  recovered 
against  the  pLxiutiff,  the  sheriff  must  forthwith  take  the 
property  described  in  the  affidavit,  if  it  be  in  the  posses- 
sion of  the  defendant  or  his  agent,  and  retain  it  in  his  cus- 
tody. He  must,  without  delay,  sei-ve  on  the  defendant  a 
copy  of  the  affidavit,  notice,  and  undertaking,  by  delivering 
the  same  to  him  personally,  if  he  can  be  found,  or  to  his 
agent  from  whose  possession  the  projjerty  is  taken;  or,  if 
neither  can  be  found,  by  leaving  them  at  the  usual  place  of 
abode  of  either,  with  some  person  of  suitable  age  and  dis- 
cretion, or,  if  neither  have  any  known  place  of  abode,  by 
putting  them  in  the  nearest  post  office,  directed  to  the  de- 
fendant. 

Note. — 1.  Substantial  Compliance. — A  substantial  compliance  with  the 
provisions  of  this  section  is  sufficient.  Wlngate  v.  Brooks,  3  Cal.,  p.  112.) 
The  undertaking  is  not  vitiated  by  a  misrecital  in  the  undertaking  of  the 
date  on  which  the  affidavit  was  filed.    (Hyde  v.  Patterson,  1  Abb.  p.  248.) 

2.  Geneeallt. — The  fact  that  defendant  brought  his  action  before  an  in- 
competent tribunal  is  no  defense  to  an  action  upon  the  undertaking,  and  the 
plea  that  the  title  of  property  so  replevied  is  in  him,  is  bad.  (McDermott 
V.  Isbell,  i  Cal.,  p.  113.  See  Chambers  v.  Waters,  7  Cal.,  p.  390.)  A  recov- 
ery cannot  be  had  on  a  bond  purporting  to  be  a  joint  bond  of  the  principal 
and  sureties,  but  signed  by  the  latter  only ;  but  it  is  otherwise  as  to  under- 
takings under  our  system.  They  are  original  and  independent  contracts  on 
the  part  of  the  sureties,  and  the  signature  of  the  principal  is  not  required. 
(Sacramento  v.  Dunlap,  14  Cal.,  p.  421.)  When  the  plaintiff  gives  the  stat- 
utory undertaking,  and  takes  possession  of  the  property,  and  is  afterwards 
nonsuited  and  judgment  entered  against  him  for  the  return  of  the  property 
and  for  costs,  his  sureties  are  liable  for  damages  sustained  by  defendant  by 
reason  of  a  failure  to  return  the  goods,  but  not  for  damages  for  the  original 
taking  and  detention,  the  value  of  the  goods  not  having  been  found  by  the 
jury.    (Ginaea  v.  Atwood,  8  Cul.,  p.  446.) 

3.  New  Undebtakino. — If  the  undertaking  is  defective,  the  Court  wiU 
allow  a  new  one  to  be  given  nunc  pro  tunc.  (Newland  v.  ^^'illetls,  1  Barb., 
p.  20.) 

4.  Action  on  Undertaking. — The  undertaking  must  be  iu  the  Statutary 
Form,  or  the  liabilities  of  the  sureties  will  be  limited,  or  not  liable  at  all. 
(Mitchum  v.  Stanton,  Oct  Term,  1874,  No.  3888.) 

See  authorities  on  pages  379  to  3s8  J.  T. 
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Exception  to  Sureties. 

Sec.  513.  (gl03.)  The  defendant  may,  witliin  two  days 
after  the  service  of  a  copy  of  the  affidavit  and  undertaking, 
give  notice  to  the  Sheriff  that  he  excepts  to  the  sufficiency 
of  the  sureties.  If  he  fails  to  do  so,  lie  is  deemed  to  have 
waived  all  objections  to  them.  When  the  defendant  excepts^ 
the  sureties  must  justify  on  notice  in  like  manner  as  upon 
bail  on  arrest;  and  the  Sheriff  is  responsible  for  the  suffici- 
ency of  the  sureties  until  the  objection  to  them  is  either 
waived  or  until  they  justify.  If  the  defendant  except  to 
the  sureties,  he  cannot  reclaim  the  property  as  provided 
in  the  next  section. 

Note. — Mere  formal  defects  iu  an  undertaking  may  be  cured  upon  an  ex- 
ception thereto.    (_De  Reguie  v.  Lewis,  3  llob.,  p.  708.) 

"When  Defendant  Entitled  to  Property. 

Sec.  614  (gl04.)  At  any  time  before  the  delivery  of  the 
property  to  the  plaintiff,  the  defendant  may,  if  he  do  not 
except  to  the  sureties  of  the  plaintiff,  require  the  return 
thereof,  upon  giving  to  the  Sheriff  a  written  undertaking, 
executed  by  two  or  more  sufficient  sureties,  to  the  effect 
that  they  are  bound  iu  double  the  value  of  the  property,  as 
stated  in  the  affidavit  of  the  plaintiff,  for  the  delivery 
thereof  to  the  plaintiff,  if  such  delivery  be  adjudged,  and 
for  the  payment  to  him  of  such  sum  as  may,  for  any  cause, 
be  recovered  against  the  defendant.  If  a  return  of  the 
property  be  not  so  required  within  five  days  after  the  taking 
and  service  of  notice  to  the  defendant,  it  must  be  delivered 
to  the  plaintiff,  except  as  provided  iu  Section  519. 

See  J.  T.,  p.  379  to  382. 

Defendant's  Sureties  to  Justify  on  Notice. 

Sec.  515  (§105.)  The  defendant's  sureties,  upon  notice  to 
the  plaintiff  of  not  less  than  two  or  more  than  five  days, 
must  justify  before  a  Judge  or  County  Clerk,  in  the  same 
manner  as  upon  bail  on  arrest ;  and  upon  such  justification 
the  Sheriff  must  deliver  the  property  to  the  defendant. 
The  Sheriff  is  responsible  for  the  defendant's  sureties  until 
they  justify,  or  until  the  justification  is  completed  or  waived. 
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and  may  retain  the  property  until  that  time.  If  they,  or 
others  in  their  place,  fail  to  justify  at  the  time  and  place 
appointed,  he  must  deliver  the  property  to  the  plaintiff. 

Note. — Manner  of  justification.  {Gruhum  v.  Wells,  18  How.,  p.  376.) 
Liability  of  ofiBcer.  (McKemie  v.  Smiih,  27  How.,  p.  20;  Gallaratl  v.  Orsei; 
27N.  Y.,  p.  324.) 

Qualilication  of  Sureties- 

Sec.  516.  106.)  The  qualification  of  sureties  must  be 
such  as  are  prescribed  by  this  Code,  in  respect  to  bail  upon 
an  order  of  arrest. 

Property  Concealed,  how  Taken. 

Sec.  517.  (g  107.)  If  the  property,  or  any  part  thereof, 
be  concealed  in  a  building  or  inclosure,  the  Sheriff  must 
publicly  demand  its  delivery.  If  it  be  not  delivered,  he 
must  cause  the  building  or  inclosure  to  be  broken  open, 
and  take  the  property  into  his  possession;  and,  if  necessaiy, 
he  may  call  to  his  aid  the  power  of  his  county. 

Property,  how  Kept. 

Sec.  518.  (§  108.)  When  the  Sheriff  has  taken  property, 
as  in  this  chapter  provided,  he  must  keep  it  in  a  secure 
place,  and  deliver  it  to  the  party  entitled  thereto,  upon  re- 
ceiving his  fees  for  taking  and  his  necessary  expenses  for 
keeping  the  same. 

jjoxE. — The  Sheriff  must  use  more  than  ordinary  diligence  in  the  care  of 
property.  {Moore  v.  mskrvell,  21  N.  Y..  p.  103,  id.,  27  N.  Y.,  p.  239;  9  Bobw.> 
p.  558;  Edwards  on  Bailments,  p.  59.) 

Claim  of  Property  by  Third  Person. 

Sec.  519.  109.)  If  the  property  taken  be  claimed  by 
any  other  person  than  the  defendant  or  his  agent,  and  such 
person  make  affidavit  of  his  title  thereto,  or  right  to  the 
possession  thereof,  stating  the  grounds  of  such  title  or 
right,  and  serve  the  same  upon  the  Sheriff,  the  Sheriff  is 
not  bound  to  keep  the  property  or  deliver  it  to  the  plaintiff, 
unless  the  plaintiff,  on  demand  of  him  or  his  agent,  indem- 
nify the  Sheriff  against  such  claim,  by  an  undertaking  by 
two  sufficient  sureties;  and  no  claim  to  such  property  by 
any  other  .person  than  the  defendant  or  his  agent  is  valid 
against  the  Sheriff  unless  so  made. 
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Note.— This  section  only  applies  when  the  property  has  been  taken  by 
the  offic^er  in  the  discharge  of  his  duty.  {Kinn  v.  Orser,  4  Duer,  p.  43.)  If 
the  ofBcer  takes  the  property  from  the  defendant  or  his  agent,  the  process  is 
a  complete  justification,  and  no  action  lies  against  him.  (Shtpman  v.  Clark, 
4  Denio,  p.  44t';  Foster  v.  Pellibone,  20  Barb.  p..  350;  State  v.  JeimiiKjs,  14 
Ohio  St.,  p.  73;  Williard  v.  Kiwbalt,  10  Allen,  p.  211.)  But  if  he  takes  the 
property  of  a  person,  not  a  defendant  in  the  writ,  from  the  true  owner,  an 
action  lies.  {King  v.  Orser,  4  Duor,  p.  431;  Siimpxon  v.  lieynolds,  14  Barb., 
p.  50G.)  If  the  officer's  proceedinf^s  are  regular,  the  mode  pi-escribed  by  this 
section  is  the  only  mode  of  making  a  valid  claim  by  a  third  person.  (Edger 
ton  V.  Ross,  G  Abb.,  p.  189.)  If  in  an  undertaking  to  indemnify  a  Sheriff 
for  replevying  property  claimed  by  a  person  other  tlian  defendant  in  the 
writ,  the  obligors  undertake  to  indemnify  him  from  any  damage  he  may  sus- 
tain by  reason  of  any  costs,  suits,  judgments,  and  executions  that  may  come 
or  bo  brought  against  him,  the  Sheriff  cannot  maintain  an  action  on  the 
bond  because  a  judgment  has  been  recovered  against  him,  unless  he  first  pay 
the  judgment.    {Lotl  v.  Mitchell,  32  Cal.,  p.  23.) 

Notice  and  Affidavit,  when  and  where  Filed- 

Sec.  520.  (g  110.)  The  Sheriff  must  file  the  notice, 
undertaking,  and  affidavit,  with  his  proceedings  thereon, 
with  the  Clerk  of  the  Court  in  which  the  action  is  pending, 
within  twenty  days  after  taking  the  property  mentioned 
therein. 

Sec.  521,  C.  C.  P.    Repealed  1873-74. 

Judgment  by  Default  in  Justices'  Courts. 

Sec.  871.  (g  54:1.)  When  the  defendant  fails  to  appear 
and  answerer  demur,  at  the  time  specified  in  the  summons, 
or  within  one  hour  thereafter,  then,  upon  proof  of  service 
of  the  summons,  the  following  proceedings  must  be  bad: 

1.  If  the  action  is  based  upon  a  contract,  and  is  for  the 
recovery  of  money  or  damages  only,  the  Court  must  ren- 
der judgment  in  favor  of  plaintiff  for  the  sum  specified  in 
the  summons; 

2.  In  all  other  actions  the  Court  must  hear  the  evidence 
offered  by  the  plaintiff,  and  must  render  judgment  in  his 
favor  for  such  a  sum  (not  exceeding  the  amouiit  stated  in 
the  summons)  as  appears  by  such  evidence  to  be  just. 

See  note  to  sec.  890,  post;  O'Connor  v.  Blake,  29  Cal.,  316. 

Judgment  against  Defendant  on  Demurrer. 
Sec.  872.    In  the  following  cases  the  same  proceedings 
must  be  had,  and  judgment  must  be  rendered  in  like  man- 
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ner,  as  if  the  defendant  had  failed  to  appear  and  answer  or 
demur: 

1.  If  the  demurrer  to  the  complaint  is  overruled,  and 
the  defendant  fails  to  answer  it  as  amended,  within  the 
time  allowed  by  the  Court; 

2.  If  the  demurrer  to  the  complaint  is  overruled,  and 
the  defendant  fails  to  answer  at  once; 

3.  If  the  demurrer  to  the  answer  is  sustained,  and 
the  defendant  fails  to  amend  the  answer  within  the  time 
allowed  by  the  Court. 

See  sees.  851-860  inclusive,  ante,  and  notes. 

Time  to  Commence  Trial.— Adjournment. 

Sec.  873.  Unless  postponed  as  provided  in  this  chap- 
ter, or  unless  transferred  to  another  Court,  the  trial  of  the 
action  must  commence  at  the  expiration  of  one  hour  from 
the  time  specified  in  the  summons  for  the  appearance  of 
defendant,  and  the  trial  must  be  continued,  without  adjourn- 
ment for  more  than  twenty-four  hours  at  any  one  time,  un- 
til all  the  issues  therein  are  disposed  of. 

See  sees.  833,  859,  and  876,  ante. 

When  Court  may  Postpone. 

Sec.  874.  582.)  The  Court  may,  of  its  own  motion, 
postpone  the  trial : 

1.  For  not  exceeding  one  day,  if,  at  the  time  fixed  by 
law,  or  by  an  order  of  the  Court  for  the  trial,  the  Court  is 
engaged  in  the  trial  of  another  action; 

2.  For  not  exceeding  two  days,  if,  by  an  amendment  of 
the  pleadings,  or  the  allowance  of  time  to  make  such 
amendment  or  to  plead,  a  postponement  is  rendered  ne- 
cessary. 

3.  For  not  exceeding  three  days,  if  the  trial  is  upon 
issues  of  fact,  and  a  jury  has  been  demanded. 

See  seo8.  833,  869  and  876,  ante;  see  J.  T.,  p.  209,  et  seq. 

Postponement  by  Consent. 
Sec.  875.  (§  583.)  The  Court  may  by  consent  of  the- 
parties,  given  in  writing  or  in  open  Court,  postpone  the 
trial  to  a  time  agreed  upon  by  the  parties. 

See  sections  833,  859  and  876,  ante. ' 
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Postponement  on  Application  therefor. 

Sec.  876.  (J^  584.)  The  trial  may  be  pcstponed  upon  the 
application  of  either  party,  for  a  period  not  exceeding  four 
months : 

1.  The  party  making  the  application  must  prove,  by  his 
own  oath  or  otherwise,  that  he  cannot,  for  want  of  material 
testimony,  which  ho  expects  to  procure,  safel}'^  proceed  to 
trial,  and  mu.st  show  in  what  respect  the  testimony  expected 
is  material,  and  that  he  has  used  due  diligence  to  procure 
it,  and  has  been  unable  to  do  so; 

2.  If  the  application  is  on  the  part  of  the  plaintiff,  and 
the  defendant  is  under  arrest,  a  postponement  for  ]uore 
than  three  hours  discharges  the  defendant  from  custody, 
but  the  action  may  proceed  notwithstanding,  and  the  de- 
fendant is  subject  to  arrest  on  execution,  in  the  same  man- 
ner as  if  he  had  not  been  discharged; 

3.  If  the  application  is  on  the  part  of  a  defendant  under 
arrest,  before  it  can  be  granted  he  must  execute  an  under- 
taking, with  two  or  more  sufficient  sureties,  to  be  approved 
by,  and  in  a  sum  to  be  fixed  by,  the  Justice,  to  the  effect 
that  he  will  render  himself  amenable  to  the  process  of  the 
Court  during  the  ]iendeucy  of  the  action,  and  to  such  as 
may  be  issued  to  enforce  the  judgment  therein;  or  that  the 
sureties  will  pay  to  the  plaintiff  the  amount  of  any  judgment 
which  he  may  recover  in  the  action,  not  exceeding  the 
amount  specified  in  the  iindertaking.  On  filing  the  under- 
taking specified  in  this  subdivision,  the  Justice  must  order 
the  defendant  to  be  discharged  from  custody; 

4.  The  partj^  making  the  application  must,  if  required 
by  the  adverse  party,  consent  that  the  testimony  of  any 
witness  of  such  adverse  party,  who  is  in  attendance,  may 
be  then  taken  by  deposition  before  the  Justice,  and  that 
the  testimony  so  taken  may  be  read  on  the  trial,  with  the 
same  effect,  and  subject  to  the  same  objections,  as  if  the 
witness  was  prodiiced;  but  the  Court  may  require  the  party 
making  the  application  to  state,  upon  affidavit,  the  evidence 
which  he  expects  to  obtain;  and  if  the  adverse  party  there- 
upon admits  that  such  evidence  would  be  given,  and  that  it 
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be  considered  as  actually  given  on  the  trial,  or  offered  and 
overruled  as  improper,  the  trial  must  not  be  postponed. 

See  sections  833  and  859,  ante. 

Adjournment  not  to  exceed  ten  days. 

Sec.  877.  585.)  No  adjoarnment  must,  unless  by  con- 
sent, be  granted  for  a  period  longer  than  ten  days,  upon 
the  application  of  either  party,  except  upon  condition  that 
such  party  file  an  undertaking,  in  an  amount  fixed  b^'  the 
Justice,  with  two  sureties,  to  be  approved  by  the  Justice, 
to  the  effect  that  they  will  pay  to  the  opposite  party  the 
amount  of  any  judgment  Avhich  may  be  recovered  against 
the  party  applying,  not  exceeding  the  sum  specified  in  the 
undertaking. 

See  J.  T.,  p.  209. 

Trials  in  Justices'  Court. 
Sec.  878.    Issues  arise  upon  the  pleadings  when  a  fact 
or  conclusion  of  law  is  maintained  by  the  one  party,  and  is 
controverted  by  the  other.    They  are  of  two  kinds : 

1.  Of  law;  and, 

2.  Of  fact. 

Issue  of  Law,  how  raised. 
Sec.  879.      578.)  An  issue  of  law  arises  upon  a  demurrer 
to  the  complaint  or  answer,  or  to  some  part  thereof. 

Issue  of  Fact,  how  raised. 
Sec.  880.    An  issue  of  fact  arises : 

1.  Upon  a  material  allegation  in  the  complaint  contro- 
verted by  the  answer;  and, 

2.  Upon  new  matter  in  the  answer,  except  an  issue  of 
law  is  joined  thereon. 

Issue  of  Law,  how  tried. 
Sec.  881.    An  issue  of  law  must  be  tried  by  the  Court. 

Issue  of  Fact,  how  tried- 
Sec.  882.    An  issue  of  fact  must  be  tried  by  a  jur}',  un- 
less a  jury  is  waived,,  in  which  case  it  must  be  tried  by  the 
Court. 
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Jury,  how  waived. 

Sec.  883.    A  jury  may  be  waived: 

1.  By  consent  of  parties,  entered  in  the  docket; 

2.  By  a  failure  of  either  party  to  demand  a  jury  before 
the  commencement  of  the  trial  of  an  issue  of  fact; 

3.  By  the  failure  of  either  party  to  appear  at  the  time 
fixed  for  the  trial  of  an  issue  of  fact. 

See  J.  T.,  p.  723,  el  seq. 

Trial  may  proceed  when. 

Sec.  884.  (g  58G.)  If  either  party  fails  to  appear  at  the 
time  fixed  for  trial,  the  trial  may  proceed  at  the  request  of 
the  adverse  party. 

See  note  to  section  871,  ante. 

Challenge  to  Jurors- 

Sec.  885.  (§  590.)  The  challenges  are  either  peremptory 
or  for  cause.  Each  party  is  entitled  to  three  peremptory 
challenges.  Either  party  may  challenge  for  cause  on  any 
grounds  set  forth  in  section  602.  Challenges  for  cause 
must  be  tried  by  the  Justice. 

Note. — The  manner  of  summoning  and  impaneling  juries  in  Justices' 
Courts  is  provided  for  in  sections  230,  231,  232,  251,  of  this  Code. 

See  J.  T.,  p.  729. 

Written  Instrument,  how  Pleaded. 

Sec.  886.  576.)  When  the  cause  of  action  or  counter 
claim  arises  upon  an  account  or  instrument  for  the  payment 
of  money  only,  the  Court,  at  any  time  before  the  trial,  may, 
by  an  order  under  his  hand,  require  the  original  to  be  ex- 
hibited to  the  inspection  of,  and  a  copy  to  be  furnished  to, 
the  adverse  party,  at  such  time  as  may  be  fixed  in  the  order; 
or,  if  such  order  is  not  obeyed,  the  account  or  instrument 
cannot  be  given  iu  evidence. 

Copy  of  Written  Instrument<  filed,  effect  of. 

Sec.  887.  (§  577.)  If  the  plaintiff  annex  to  his  complaint, 
or  file  with  the  Justice  at  the  time  of  issuing  the  summons, 
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the  original  or  a  copy  of  the  promissory  note,  bill  of  ex- 
change, or  other  written  obligation  for  the  payment  of 
money,  upon  which  the  action  is  brought,  the  defendant  is 
deemed  to  admit  the  genuineness  of  the  signatures  of  the 
makers,  indorsers,  or  assignors  thereof,  imless  he  specifically 
deny  the  same  m  his  answer,  and  verify  the  answer  by  his 
oath. 

JUDGMEI^TS. 

Judgment  by  Confession. 

Sec.  889.  (g  536.)  Judgments  upon  confession  may  be 
entered  up  in  any  Justice's  Court  specified  in  the  confession. 

Note. — It  was  held  that  a  judgment  upon  confession  cannot  be  entered 
up  foi'  three  hundred  dollars  or  more,  as  Justices  have  no  jurisdiction  where 
the  amount  iu  coutroversy  exceeds  that  amount,  and  consent  of  parties  can- 
not confer  jurisdiction.  (FnlMl  y.  Knrjlcr,  8  Cal.,  p.  77.)  The  jurisdiction  oi 
the  Justice's  Court  is  determined  by  the  amount  in  controversy,  and  not 
by  the  amount  of  the  judgment.  In  addition  to  the  amount  in  contro- 
versy, costs  and  interest  may  be  included  in  the  judgment,  and  it  seems 
that  the  judgment  will  not  for  that  reason  be  void,  and  in  such  cases  may  ex- 
ceed the  sum  of  three  hundred  dollars.  (See  JSrarf/ey  v.  Jen(,  22  Cal.,  p.  171; 
and  particularly  Reed  v.  Bernal,  40  Cal.,  p.  C28;  and  Willy.  Sinh-wHz.  39  Cal. 
p.  570.)  In  Heed  v.  Bernal,  40  Cal.,  p.  6.'J3,  where  a  jiidgment  was  rendered' 
by  a  Justice  of  the  Peace  for  the  principal  and  interest  due  on  a  note,  and 
also  a  further  sum  of  fifty  per  cent,  on  the  amount  of  such  principal  and 
interest,  iu  pursuance  of  a  stipulation  contained  in  a  note  authorizing  the 
allowance  of  the  fifty  per  cent,  additional,  which  latter  sum,  when  added  to 
the  princii^al  and  interest,  exceeded  in  amount  the  sum  of  three  hundred 
dollars,  and  such  judgment  was  held  void,  as  exceeding  the  jurisdiction  of 
the  Justice,  the  fifty  per  cent,  additional  was  not  in  the  nature  of  interest, 
and  hence  could  not  be  added  to  the  judgment.  (  Reed  v.  Bernal,  40  Cal.,  p. 
633.)  See,  Sec.  114,  Note  No.  7,  where  the  phrase  "  amount  in  contro- 
versy "  is  defined,  and  the  amounts  for  which  judgments  may  be  entered  by 
Justices'  and  County  Courts  is  discussed. 

See  J.  T.,  chapter  LX.  p.  515. 

Judgment  of  Dismissal. 

Sec.  890.  (g  591.)  Judgment  that  the  action  be  dis- 
missed, without  prejudice  to  a  new  action,  may  be  entered 
with  costs,  in  the  following  cases: 

1.  "When  the  plaintiff  voluntarily  dismisses  the  action 
before  it  is  finally  submitted; 

2.  When  he  fails  to  appear  at  the  time  specified  in  the 
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summons,  or  at  the  time  to  -vvliich  thie  action  has  been  post- 
poned, or  within  one  hour  thereafter; 

3.  When,  after  a  demurrer  to  the  complaint  has  been 
sustained,  the  plaintifl'  fails  to  amend  it  within  the  time 
allowed  by  the  Court; 

4.  When  it  is  objected  at  the  trial,  and  appears  by  the 
evidence,  that  the  action  is  brouj^ht  in  the  wrong  county,  or 
township,  or  city;  but  if  the  objection  is  taken  and  over- 
ruled, it  is  cause  only  of  reversal  on  apj^eal,  and  does  not 
otherwise  invalidate  the  judgment;  if  not  taken  at  the  trial, 
it  is  waived. 

Note — .A  Justice  of  the  Peace  cannot  vacate  a  juilgment  and  reinstate  the 
cause  after  a  judgment  of  dismissal.  When  once  properly  dismissed  the 
case  is  out  of  Court  and  the  proceedings  ended,  and  the  Justice  has  no  fur- 
ther control  over  it  (Speycr  v,  Shed,  9  John.,  p.  140;  lluni  v.  Weelcurau,  10 
Wend.,  p.  104.)  In  case  of  the  dismissal  of  a  suit  for  the  non-appearance 
of  the  plaintiff,  the  judgment  for  the  defendant  ipao  facto  operates  as  a  dis- 
solution of  the  attachment.    {O'Connor  v.  Blake,  29  Cal.,  p,  31G.) 

Trial  by  Jury. 

Sec.  891.    (§594.)    When  a  trial  by  jury  has  been  had, 
judgment  must  be  entered  by  the  Justice  at  once,  in  con- 
formity with  the  verdict. 

Note. — The  Justice  upon  receiving  the  verdict  is  required  by  statute  to 
immediately  render  judgment  accordingly.  {Lynch  \.  Kdly,  41  Cal.,  p. 233) 

Trial  by  Court. 

Sec.  892.  (g593.)  When  the  trial  is  by  the  Court,  judg- 
ment must  be  entered  at  the  close  of  the  trial. 

See  Lynch  v.  Kdty,  41  Cal.,  p.233;  J.  T.  p.  518. 

Judgment  when  Defendant  is  on  Arrest. 

Sec.  893.  (§597.)  The  judgment  in  Justices'  Courts 
must  be  entered  substantially  in  the  form  reqitired  by  this 
Code.  When  the  judgment  is  rendered  in  a  case  where  the 
defendant  is  subject  to  arrest  and  imprisonment  thereon, 
the  fact  that  the  defendant  is  so  subject  must  be  stated  in 
the  judgment.    (Amendments  1873-74.) 


See  J.  T.  p.  520. 
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Excess  may  be  Remitted. 

Sec.  894.  (§595.)  When  the  amount  found  due  to  either 
party  exceeds  the  sum  for  which  the  Justice  is  autliorized 
to  enter  judgment,  such  party  may  remit  the  excess,  and 
judgment  may  be  rendered  for  the  residue. 

Offer  to  Compromise  before  Trial. 

Sec.  895.  (§596.)  If  the  defendant,  at  any  time  before 
the  trial,  offer  in  writing  to  allow  judgment  to  be  taken 
against  him  for  a  specified  sum,  the  plaintiff  may  immedi- 
ately have  judgment  therefor,  with  the  costs  then  accrued; 
but  if  he  do  not  accept  such  offer  before  the  trial,  and  fail 
to  recover  in  the  action  a  sum  equal  to  the  offer,  he  cannot 
recover  costs;  but  costs  must  be  adjudged  against  him,  and 
if  he  recover,  be  deducted  from  his  recovery.  The  offer 
and  failure  to  accept  it  cannot  be  given  in  evidence,  nor  af- 
fect the  recovery  otherwise  than  as  to  costs. 

See  J.  T.  p.  520. 

Costs  included  in  Judgment.  < 
Sec.  896.    (§598.)    The  Justice  must  tax  and  include  in 
the  judgment  the  costs  allowed  by  law  to  the  prevailing 
party. 

Abstract  of  Judgment,  Term  of- 

Sec.  897.  The  Justice,  on  the  demand  of  a  party  in 
whose  favor  judgment  is  rendered,  must  give  him  an  ab- 
stract of  the  judgment  in  the  following  form  (filling  blanks 
according  to  the  facts) : 

State  of  Califobnia,    County,   ,  plaintiff,  vs. 

 ,  defendant.    In  Justice's  Court,  before   ,  Justice 

of  the  Peace,    township  (or  city),    187-,  Judg- 
ment entered  for  plaintiff  (or  defendant)  for  $  ,  on  the 

 day  of   .    I  certify  that  the  foregoing  is  a  correct 

abstract  of  a  judgment  rendered  in  said  action  in  my  Court, 

or  (as  the  case  may  be),  in  the  Court  of  ,  J ustice  of  the 

Peace,  as  appears  by  his  docket,  now  in  my  possession,  as 
his  successor  in  office. 

 ,  Justice  of  the  Peace. 

See  sec.  900,  post. 
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Abstract  may  be  Filed  and  Docketed  in  oflSce  of  County- 
Clerk. 

Sec.  898.  (g  599.)  The  abstract  may  be  filed  and  docketed 
in  the  office  of  tlie  County  Clerk  of  the  couuty  in  which  the 
judgment  was  rendered,  and  must  bo  docketed  in  the  judg- 
ment docket  of  the  County  Court.  The  time  of  the  receipt 
of  the  abstract  by  the  Clerk,  must  be  noted  by  him  tkereon, 
and  entered  in  the  docket. 

See  sec.  900,  post. 

Effect  of  Docketing. 
Sec.  899.  (g  599.)  From  the  time  of  docketing  in  the 
County  Clerk's  office,  execution  may  be  issued  thereon  by 
the  Couuty  Clerk  to  the  Sheriff  of  any  couuty  in  the  State, 
other  than  the  county  in  which  the  judgment  Avas  rendered, 
in  the  same  manner  and  with  like  effect  as  if  issued  on  judg- 
ments of  the  County  Courts. 

Note.— See  next  section.  No  filing  of  such  transcript  with  the  Kecorder 
is  necessary,  except  to  procure  execution  agiiinst  property  situated  in  a  dif- 
ferent county.  With  reference  to  property  in  the  same  county,  the  provi- 
sions for  the  enforcement  of  an  execution  upon  a  judgment  in  a  Justice's 
Court,  are  the  same  as  those  relating  to  District  Courts.  Execution  may  is- 
sue as  to  the  real  estate  of  the  judgment  debtor  in  the  county  where  the 
judgment  was  rendered,  whether  the  abstract  of  judgment  is  filed  in  the 
oflBce  of  the  Eecorder  or  not.    (Campbell  v.  Wickware,  19  Cal.  p.  143.) 

Judgment  no  Lien  in  Justices  Court,  unless  Docketed. 

Sec.  900.  A  judgment  rendered  in  a  Justice's  Court  cre- 
ates no  lien  upon  any  lands  of  the  defendant,  unless  such 
an  abstract  is  filed  and  recorded  in  the  office  of  the  Eecorder 
of  the  couuty  in  which  the  lands  are  situated.  When  so 
filed  and  recorded,  such  a  judgment  is  alien  upon  the  lands 
of  the  judgment  debtor  situated  in  that  county. 

Note. — In  order  that  the  judgment  of  a  Justice's  Court  may  constitute  a 
lien  upon  real  estate,  the  abstract  of  the  judgment  as  prescribed  iu  Sections 
897,  S'.t8,  899  and  890.  must  be  filed  in  the  County  Recorder's  office.  The 
filing  and  recording  of  copies  of  the  Justice's  docket  entries  does  not  consti- 
tute the  judgment  a  lien  on  the  real  estate.  The  judgment  becomes  a  lien 
only  after  the  filing  of  the  abstract  of  judgment,  as  specified  in  the  sections 
referred  to.  (Baglty  v.  Ward,  27  Cal.  p.  370;  see,  also,  Ptople  v.  Doe,  31 
Cal.  p.  220;  see  note  to  Sec.  899,  ante.) 

Sec.  901.      600.)    Execution  for  the  enforcement  of  a 
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judgment  of  a  Justice's  Court  may  be  issued  by  the  Justice 
■who  entered  the  judgment,  or  his  successor  in  office,  on  the 
application  of  the  party  entitled  tliereto,  at  any  time  within 
five  years  from  the  entry  of  judgment. 

Note. — Execution  for  the  enforcement  of  a  judgment  in  Justice's  Court 
cannot  issue  after  five  years  from  the  entry  of  judgment.  The  loss  of  the 
docket  of  the  Justice  will  not  prevent  the  running  of  the  time.  {White  ti. 
Clark,  8  Cal.  p.  512.)  The  filing  and  docketing  of  an  abstract  of  a  judgment 
rendered  by  a  Justice  in  the  office  of  the  Clerk  of  the  county,  will  not  em- 
power the  Clerk  of  the  Court  in  which  it  is  filed  and  docketed  to  issue  an 
execution  upon  it  after  five  years  from  the  date  when  judgment  was  rendered. 
{Kerns  v.  Cfraves,  26  Cal.  p.  15G.) 

See  J.  T.  p.  457,  el  seq. 

Note  2,  For  full  particulars  as  to  the  manner  of  levying  executions,  etc., 
see  pages  of  Treatise,  from  457  to  476  iuclusire. 

Execution.  Contents  of- 

Sec.  902.  (g  601.)  The  execution  must  bo  directed  to 
the  Sheriff  or  to  a  Constable  of  the  county,  and  must  be  sub- 
scribed by  the  Justice,  and  bear  date  the  day  of  its  delivery 
to  the  officer.  It  must  intelligibly  refer  to  the  judgment, 
by  stating  the  names  of  the  parties,  and  the  name  of  the 
Justice  before  whom,  and  of  the  county  and  the  township 
or  city  where,  and  the  time  Avhen,  it  was  rendered;  the 
amount  of  judgment,  if  it  be  for  money;  and,  if  less  than 
the  whole  is  due,  the  true  amount  due  thereon.  It  must 
contain,  in  like  cases,  similar  directions  to  the  Sheriff  or 
Constable,  as  are  required  by  the  provisions  of  Title  IX, 
Part  II,  of  this  Code,  in  an  execution  to  the  Sheriff". 

Note. — A  Constable  can  serve  an  execution  out  of  his  township.  In  this 
respect  there  is  a  diflference  between  service  of  summons  and  service  of  exe- 
cution.   (Lafontaine  v.  Oreene,  17  Cal.,  p.  296.) 

Renewal  of  Execution. 

Sec.  903.  An  execution  may,  at  the  request  of  the  judg- 
ment creditor,  be  renewed  before  the  expiration  of  the  time 
fixed  for  its  return,  by  the  word  "renewed"  written  thereon, 
with  the  date  thereof,  and  subscribed  by  the  Justice.  Such 
renewal  has  the  effect  of  an  original  issue,  and  may  be  re- 
peated as  often  as  necessary.  If  an  execution  is  returned 
unsatisfied,  another  may  be  afterward  issued. 
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Duty  of  Officer  to  Execute  Writ. 

Sec.  904.  (g  602.)  The  Sheriff  or  Constable  to  whom 
the  execution  is  directed  must  execute  the  same  in  tlie  same 
manner  as  the  Sheriff  is  required  by  the  provisions  of  Title 
IX,  Part  II,  of  this  Code,  to  proceed  upon  executions 
directed  to  him  ;  and  the  Constable,  when  the  execution  is 
directed  to  him,  is  vested  for  that  purpose  with  all  the 
powers  of  the  Sheriff. 

See  Sees.  681-721,  ante,  inclusive,  and  notes  thereto  ;  Chapter  XLVIII, 
from  page  457  to  480. 

Sec.  905.  The  sections  of  this  Code,  from  714  to  721, 
both  inclusive,  are  applicable  to  Justices'  Courts,  the  word 
"Constable"  being  substituted,  to  that  end,  for  the  word 
"Sheriff,"  and  the  word  "Justice"  for  the  word  "Judge." 

PEOCEEDINGS  SUPPLEMENTARY  TO 
EXECUTION. 

Debtor  Required  to  Answer. 

Sec.  714.  (§  238.)  When  an  execution  against  property 
of  the  judgment  debtor,  or  of  any  one  of  several  debtors  in 
the  same  judgment,  issued  to  the  Sheriff  of  the  county 
where  he  resides,  or,  if  he  do  not  reside  in  this  State,  to 
the  Sheriff  of  the  county  where  the  judgment  roll  is  filed,  is 
returned  unsatisfied,  in  whole  or  in  part,  the  judgment 
creditor,  at  any  time  after  such  return  is  made,  is  entitled 
to  an  order  from  the  Judge  of  the  Court,  or  a  County  Judge, 
requiring  such  judgment  debtor  to  appear  and  answer  con- 
cerning his  property,  before  such  Judge,  or  a  referee  ap- 
pointed by  him,  at  a  time  and  place  specified  in  the  order ; 
but  no  judgment  debtor  must  be  required  to  attend  before 
a  judge  or  referee  out  of  the  county  in  which  he  resides. 

Note. — McCuUoiujh  v.  Clark,  Sup.  Ct.  Cal.,  April  Term,  1S71  ;  Estate  of 
Nerac,  35  Cal.,  p.  3U8;  Adams  v.  Jlackelt,  7  Cal..  p.  187;  .Ualliaicay  v.  Brady, 
20  Cal,,  p.  589.  For  general  matters  relating  to  proceedings  supplementary 
to  execution,  see  Hathaway  v.  Brady,  26  Cal.,  p.  586. 

Proceedings  Requiring  Attendance. 
Sec.  715.    (§  239.)    After  the  issuing  of  an  execution 
against  property,  and  upon  proof  by  afiidavit  of  a  party  or 
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otherwise,  to  the  satisfaction  of  the  Court,  or  of  a  Judge 
thereof,  or  County  Judge,  that  any  judgment  debtor  has 
property  which  he  unjustly  refuses  to  apply  toward  the 
satisfaction  of  the  judgment,  such  Court  or  Judge  may,  by 
an  order,  require  the  judgment  debtor  to  appear  at  a  speci- 
fied time  and  place  before  such  Judge,  or  a  referee  ap- 
pointed by  him,  to  answer  concerning  the  same  ;  and  such 
proceedings  may  thereupon  be  had  for  the  application  of 
the  property  of  the  judgment  debtor  toward  the  satisfaction 
of  the  judgment  as  are  provided  upon  the  return  of  an  exe- 
cution. Instead  of  the  order  requiring  the  attendance  of 
the  judgment  debtor,  the  Judge  may,  upon  affidavit  of  the 
judgment  creditor,  his  agent  or  attorney,  if  it  appear  to 
him  that  there  is  danger  of  the  debtor  absconding,  order 
the  Sheriff  to  arrest  the  debtor  and  bring  him  before  such 
Judge.  Upon  being  brought  before  the  Judge  he  may  be 
ordered  to  enter  into  an  undertaking,  with  sufficient  surety, 
that  he  Avill  attend  from  time  to  time  before  the  Judge  or 
referee,  as  may  be  directed,  during  the  pendency  of  pro- 
ceedings and  until  the  final  termination  thereof,  and  will 
not  in  the  meantime  dispose  of  any  portion  of  his  property 
not  exempt  from  execution.  In  default  of  entering  into  such 
undertaking  he  may  be  committed  to  prison. 

Note. — As  to  commitmeut  for  contempt,  see  Ex  Parte  Cohen,  6  Cal.,  p. 
318.  Courts  are  exclusive  judges  of  thi  ir  own  conleiupts,  but  a  person  can- 
not be  imprisoned  for  refusing  to  do  what  is  out  of  his  power.  (Adams  v. 
JIaskell,  6  Cal.,  p.  316;  see  also,  Adams  v.  ILtclceil,  7  Cal.,  p.  201;  see  cases 
cited  in  Sec.  71-1,  ante. 

Who  may  pay  Debtor's  Dsbts. 
Sec.  716.  (g  240.)  After  the  issuing  of  an  execution 
against  property,  and  before  its  return,  any  per.son  indebted 
to  the  judgment  debtor  may  pay  to  the  Sheriff  the  amount 
of  his  debt,  or  so  much  thereof  as  may  be  necessary  to 
satisfy  the  execution;  and  the  Sheriff's  receipt  is  a  sufficient 
discharge  for  the  amount  so  paid. 

Note — B.  recovered  a  judgment  against  A.  and  others,  and  thereafter 
assigned  it,  tor  a  valuable  consideration,  to  C.  Subsequent  to  the  assign- 
ment, and  before  notice.thereof  to  the  defendants,  they  paid  the  amount  of 
the  judgment,  less  twenty-nine  dollars  and  fifty  cents,  to  the  Sherifl",  who 
had  served  a  giuuishment  upon  them  in  V.  v.  8.,  and  to  a  Constable  on  an 
execution  held  by  him  in  V.  v.  B.    Action  brought  by  B.  against  A.  and 
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others  to  recover  the  amount  of  his  judgment  against  thorn.  TTeld:  That 
the  case  came  within  the  provisions  of  this  section,  and  that,  as  the  defend- 
ants were  not  in  fact  debtors  of  B.,  but  of  C,  at  the  time  of  the  paj-ments, 
they  were  not  discharged  from  liability  on  the  judgment  against  them  in 
favor  of  B.  There  must  be  a  judgment  and  an  execution  thereon  against 
property,  and  the  person  making  the  payment  must  be  indebted,  at  the 
instant,  to  him  against  whom  the  execution  runs,  in  order  to  come  within  the 
provisions  of  this  section.  {Brown  v,  Ayres  et  als.,  33  Cal.,  p.  528.)  The 
plaintiff,  after  a  verdict  in  his  favor,  and  before  judgment  was  entered,  as- 
signed the  cause  of  action  and  verdict;  judgment  was  afterward  entered, 
defendant  was  garnisheed  under  the  execution  issued  on  other  judgments 
against  the  plaintitf,  and  paid  the  amount  of  the  judgment  in  favor  of  the 
plaintifl"  against  him,  which  was  applied  upon  the  executions.  The  assign- 
ment was  void,  and  the  payment  by  defendant  to  the  Sherifif  was  a  satisfac- 
tion of  the  judgment.  <  Lawrence  v.  Martin,  22  Cal.,  p.  173;  see,  also,  cases 
cited  in  notes  to  Sees.  714  and  715,  ante.) 

Who  may  be  Examined  in  such  Proceedings- 

Sec.  717.  Q  241.)  After  tlie  issuing  or  return  of  an 
execution  against  property  of  the  judgment  debtor,  or  of 
any  one  of  several  debtors  in  the  same  judgment,  or  upon 
proof  by  affidavit,  or  otherwise,  to  the  satisfaction  of  the 
Judge,  that  any  person  or  corporation  has  property  of  such 
judgment  debtor,  or  is  indebted  to  him  in  an  amount 
exceeding  fifty  doUars,  the  Judge  may,  by  an  order,  require 
such  person  or  corporation,  or  any  officer,  or  member 
thereof,  to  appear  at  a  specified  time  and  place  before  him, 
or  a  referee  appointed  by  him,  and  answer  concerning  the 
same. 

Note. — Sees.  717,  718  and  719  of  this  Code,  do  not  allow  the  Court  to 
make  an  order  for  the  application  of  property  of  the  judgment  debtor  in  the 
hands  of  a  third  party,  to  the  satisfaction  of  a  judgment,  upon  the  mere  affi- 
davit of  the  plaintiff.  The  person  said  to  have  such  property  in  his  posses- 
sion must  first  be  examined.    (See  Hathaway  v.  Brady,  26  Cal.,  p.  586.) 

Witness  Required  to  Attend  and  Testify. 
Sec.  718.       242.)    Witnesses  may  be  reqiaired  to  ap- 
pear and  testify  before  the  Judge  or  referee,  upon  any  pro- 
ceeding under  this  chapter,  in  the  same  manner  as  upon 
the  trial  of  an  issue. 

See  cases  cited  in  notes  to  Sees.  714,  715,  716  and  717,  ante. 

What  Order  may  be  made  by  Judge. 
Sec.  719.        243.)    The  Judge  or  referee  may  order  any 
property  of  a  judgment  debtor,  not  exempt  from  execution, 
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in  the  bauds  of  such  debtor  or  auy  other  person,  or  due  to 
the  judgment  debtor,  to  be  applied  toward  the  satisfaction 
of  the  judgment. 

Note.— See  cases  cited  in  the  notes  to  Sees.  714,  715,  71G  and  717,  ante; 
see,  also,  Parker  v.  Fage,  38  Cal.  p.  522. 

Proceedings  when  Corporation  has  Property  of  Debtor. 

Sec.  720.  (g  244.)  If  it  appears  that  a  person  or  cor- 
poration, alleged  to  have  property  of  the  judgment  debtor, 
or  to  be  indebted  to  him,  claims  an  interest  in  the  property 
adverse  to  him,  or  denies  the  debt,  the  Court  or  Judge  may 
authorize,  by  an  order  made  to  that  effect,  the  judgment 
creditor  to  institute  an  action  against  such  person  or  cor- 
poration, for  the  recovery  of  such  interest  or  debt;  and  the 
Court  or  Judge  may,  by  order,  forbid  a  transfer  or  other 
disposition  of  such  interest  or  debt,  until  an  action  can  be 
commenced  and  prosecuted  to  judgment.  Such  order  may 
be  modified  or  vacated  by  the  Judge  granting  the  same,  or 
the  Court  in  which  the  action  is  brought,  at  any  time,  upon 
such  terms  as  may  be  just. 

Note. — See  Parker  v.  Page,  38  Cal.,  p.  524;  Estate  of  Nerac,  35  Cal.,  p. 
398;  see  cases  cited  in  notes  to  Sees.  714,  715,  and  716,-  arde. 

Disobedience  of  Orders,  how  Punished. 
Sec.  721.  (§  245.)  If  any  person,  party,  or  witness 
disobey  an  order  of  the  referee,  properly  made,  in  the  pro- 
ceedings before  him  under  this  chapter,  he  may  be  punished 
by  the  Court  or  Judge  ordering  the  reference,  for  a  con- 
tempt. 

Note. — See  Estate  of  Nerac,  35  Cal.,  p.  398;  see  cases  cited  in  notes  to 
Sees.  714,  715,  and  71G,  ante. 

CONTEMPTS. 
Contempts  in  Justices'  Courts,  how  Punished. 

Sec.  906.  (g  616.)  A  Justice  may  punish  as  for  con- 
tempt, persons  guilty  of  the  following  acts,  and  no  other: 

1.  Disoi'derly,  contemptuous,  or  insolent  behavior 
toward  the  Justice  while  holding  the  Court,  tending  to 
interrupt  the  due  course  of  a  trial  or  other  judicial  pro- 
ceeding; 
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2.  A  breach  of  the  peace,  boisterous  conduct,  or  violent 
disturbance  in  the  presence  of  the  Justice,  or  in  the  imme- 
diate vicinity  of  the  Court  hekl  by  him,  tending  to  inter- 
rupt the  duo  course  of  a  trial  or  other  judicial  proceeding; 

3.  Disobedience  or  resistance  to  the  execution  of  a  law- 
ful order  or  process  made' or  issued  by  him; 

4.  Disobedience  to  a  subpoena  duly  served,  or  refusing 
to  be  sworn,  or  to  answer  as  a  witness; 

5.  Rescuing  any  person  or  property  in  the  custody-  of  an 
officer  by  virtue  of  an  order  or  process  of  the  Court  held 
by  him. 

Contempt  in  Presence  of  Justice. 

Sec.  907.  (g  617.)  When  a  contempt  is  committed  in 
the  iraraodiate  view  and  presence  of  the  Justice,  it  may  be 
punished  summarily;  to  that  end  an  order  must  be  made, 
•reciting  the  facts  as  they  occurred,  and  adjudging  that  the 
person  proceeded  against  is  thereby  guilty  of  contempt,  and 
that  he  be  punished  as  therein  prescribed. 

Contempt  not  in  presence  of  Justice,,  How  Punished. 

Sec.  908.  617.)  When  the  contempt  is  not  commit- 
ted in  the  immediate  view  and  presence  of  the  Justice,  a 
warrant  of  arrest  may  be  issued  by  such  J ustice,  on  which 
the  person  so  guilty  may  be  arrested  and  brought  before 
the  Justice  immediately,  when  an  opportunity  to  be  heard 
in  his  defense  or  excuse  must  be  given.  The  Justice  may 
thereupon  discharge  him,  or  may  convict  him  of  the  oflense. 

Contempts,  Punishments  for. 

Sec.  909.  A  Justice  may  punish  for  contempts,  by  fine 
or  imprisonment,  or  both;  such  fine  not  to  exceed,  in 
any  case,  one  hundred  dollars,  and  such  imprisonment  one 
day. 

Convictions  entered  in  Docket. 

Sec.  910.  (§618.)  The  conviction,  specifying  particular- 
ly the  offense  and  the  judgment  thereon,  must  be  entered 
by  the  Justice  in  his  docket. 
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DOCKETS  OF  JUSTICES. 

Docket,  what  to  Contain. 

Sec.  911.  Every  Justice  must  keep  a  book,  denomiuated 
a  "  Docket,"  in  which  he  must  enter: 

1.  The  title  of  every  action  or  proceeding; 

2.  The  object  of  the  action  or  proceeding,  and  if  a  sum 
of  money  be  claimed,  the  amount  thereof; 

3.  The  date  of  the  summons,  and  the  time  of  its  return; 
and  if  an  order  to  arrest  the  defendant  be  made,  or  a  writ 
of  attachment  be  issued,  a  statement  of  the  fact. 

4.  The  time  when  the  parties,  or  either  of  them,  appear, 
or  their  non-appearance,  if  default  be  made;  a  minute  of 
the  pleadings  and  motions,  if  in  writing,  referring  to  them; 
if  not  in  writing,  a  concise  statement  of  the  material  parts 
of  the  pleading; 

5.  Every  adjournment,  stating  on  whose  application  and 
to  what  time; 

6.  The  demand  for  a  trial  by  jury,  when  the  same  is 
made,  and  by  whom  made,  the  order  for  the  jury,  and  the 
time  appointed  for  the  return  of  the  jury  and  for  the  trial; 

7.  The  names  of  the  jurors  who  appear  and  are  sworn, 
and  the  names  of  all  witnesses  sworn,  and  at  whose  re- 
quest; 

8.  The  verdict  of  the  jury,  and  when  received;  if  the 
jury  disagree  and  are  discharged,  the  fact  of  such  disa- 
greement and  discharge ; 

9.  The  judgment  of  the  Court,  specifying  the  costs 
included  and  the  time  when  rendered; 

10.  The  issuing  of. the  execution,  when  issued  and  to 
whom;  the  renewals  thereof,  if  any,  and  when  made,  and  a 
statement  of  any  money  paid  to  the  Justice,  when  and  by 
whom. 

11.  The  receipt  of  a  notice  of  appeal,  if  any  be  given, 
and  of  the  appeal  bond,  if  any  be  filed.  (Amendments, 
1873-74.) 

Note. — Subd.  10,  providing  for  entry  in  the  Justice's  docket  of  all  mo- 
tions for  new  trials,  etc.,  should  have  been  omitted,  since  the  Justice,  under 
the  Code,  has  now  no  power  to  grant  a  new  trial.  This  provision  can,  how- 
ever, do  no  harm.    Its  presence  is  simply  an  oversight. 
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Judgment  will  not  be  set  aside,  on  apj^enl,  because  the  Justice  failed  to 
enter  in  Lis  docket  that  the  summons  was  returned  "  served."  Service  can 
be  shown  by  the  return  of  the  of5cer  on  the  summons.  {Denmark  v.  Liening, 
10  Cal.,  p.  93.)  And  if  the  Justice's  docket  showed  that  the  summons  was 
"returned  duly  served,"  it  does  not  prove  service,  and  amounts  to  nothing, 
if  the  officer's  return  fails  to  show  proper  service.  (Loice  v.  Alexander,  15 
Cal.,  p.  29G;  Rowley  v.  Howard,  23  Cal.,  p.  403.)  The  record  of  an  action 
in  a  Justice's  Court  must  show  affirmatively  that  the  suit  was  brought  in 
the  proper  township,  or  the  judgment  will  be  void.  Objection  is  not  waived 
because  defendant  failed  to  appear  and  object  that  the  suit  was  commenced 
in  the  wrong  township.  {Lowe  v.  Alexander,  15  Cal.,  p.  29(>.)  The  resi- 
dence of  defendant  is  a  jurisdictional  fact,  but  it  is  not  required  that  the 
existence  of  this  fact  should  be  entered  in  the  Justice's  docket,  or  appear  in 
the  written  evidence  of  the  proceedings;  and  to  support  a  judgment  of  a  .Jus- 
tice, it  is  competent  to  admit  parol  evidence  of  residence,  and  such  jurisdic- 
tional facts  as  are  not  required  to  be  entered  in  the  docket.  Such  evidence  does 
not  contradict  the  docket,  but,  on^the  contrary,  it  is  entirely  consistent  with 
it,  and  is  in  support  of  the  judgment.  {.Jolhy  v.  FolU,  34  Cal.,  p.  326;  see, 
also,  lilair  v.  Hamilton,,  32  Cal.,  p.  50.)  The  docket  of  the  Justice  is  primary 
evidence;  its  omissions  may  be  supplied  from  other  sources  when  it  becomes 
necessary.    {Blair  v.  Hamilton,  32  Cal.,  p.  50.)    See  J.  T.,  p.  404. 

Entries  in  Docket,  Evidence  of. 

Sec.  912.  605.)  The  several  particulars  of  the  last 
section  specified  must  be  entered  under  the  title  of  the  ac- 
tion to  which  they  relate,  and  (unless  otherwise  in  this 
Title  provided)  at  the  time  when  they  occur.  Such  entries 
in  a  Justice's  docket,  or  a  transcript  thereof,  certified  by 
the  Justice,  or  his  successor  in  office,  are  primary  evidence 
of  the  facts  so  stated. 

Note. — See  note  to  last  section.  {Jolley  v.  Foltz,  34  Cal.  p.  326  ;  Blair  v. 
Hamilton,  32  Cal.  p.  50. 

Index  of  Parties. 

Sec.  91.3.  606.)  A  Justice  must  keep  an  alphabetical 
index  to  his  docket,  in  which  must  be  entered  the  names  of 
the  parties  to  each  judgment,  with  a  reference  to  the  page 
of  entry.  The  names  of  the  plaintifi's  must  be  entered  in 
the  index,  in  the  alphabetical  order  of  the  first  letter  of  the 
family  name. 

Dockets,  to  whom  Delivered, 

Sec.  914.  (§  607.)  Every  Justice  of  the  Peace,  upon 
the  expiration  of  his  tenm  of  office,  must  deposit  with  his 
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successor  his  official  dockets  and  all  papers  filed  in  his  office, 

as  well  his  own  as  those  of  his  predecessors,  or  any  other 
which  may  be  in  his  custody,  to  be  kept  as  public  records. 

Vacancy  in  OflBce. 

Sec.  915.  (g  607.)  If  the  office  of  a  Justice  become  va- 
cant by  his  death  or  removal  from  the  township  or  city,  or 
otherwise,  before  his  successor  is  elected  and  qualified,  the 
docket  and  papers  in  possession  of  such  Justice  must  be 
deposited  in  the  office  of  some  other  Justice  of  the  town- 
ship, to  be  by  him  delivered  to  the  successor  of  such  Jus- 
tice. If  there  is  no  other  Justice  in  the  township,  then  the 
docket  and  papers  of  such  Justice  must  be  deposited  in  the 
office  of  the  County  Clerk  of  the  >county,  to  be  by  him  de- 
livered to  the  successor  in  office  of  the  Justice. 

Execution  to  Issue  of  Docket  of  Predecessor. 

Sec.  916.  608.)  Any  Justice  with  whom  the  docket 
of  his  predecessor,  or  of  auy  other  Justice,  is  deposited, 
has  and  may  exercise  over  all  actions  and  proceedings  en- 
tered in  such  docket,  the  same  jurisdiction  as  if  originally 
commenced  before  him.  In  case  of  the  creation  of  a  new 
county,  or  the  change  of  the  boundary  between  two  coun- 
ties, any  Justice  into  whose  hands  the  docket  of  a  Justice 
formerly  acting  as  such  within  the  same'territory  may  come, 
is,  for  the  purposes  of  this  section,  considered  the  successor 
of  such  former  Justice. 

Successor  of  Justice. 

Sec.  917.  (§  609.)  The  Justice  elected  to  fill  a  vacancy 
is  the  successor  of  the  Justice  whose  office  became  vacant 
before  the  expiration  of  a  full  term.  When  a  full  term  ex- 
pires, the  same  or  another  person  elected  to  take  office  in 
the  same  township  or  city,  from  that  time  is  the  successor. 

Two  or  more  Justices'  Successors. 

Sec.  918.  (§610.)  When  two  or  more  Justices  are 
equally  entitled,  under  the  last  section,  to  be  deemed  the 
successors  in  office  of  the  Justice,  the  County  Judge  must, 
by  a  certificate  subscribed  by  him  and  filed  in  the  office  of 
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the  County  Clerk,  designate  which  Justice  is  tlie  successor 
of  a  Justice  going  out  of  office,  or  whose  office  has  become 
vacant. 

GENERAL  PROVISIONS. 

Justice  may  Issue  Subpoenas  and  Final  Process- 

Sec.  919.  (§619.)  Justices  of  the  Peace  may  issue  sub- 
poenas in  any  action  or  proceeding  in  the  Courts  held  by 
them,  and  final  process  on  any  judgment  recovered  therein, 
to  any  part  of  the  county. 

Blanks  must  ba  Filled. 

Sec.  920.  (§  611.)  The  summons,  execution,  abd  every 
other  paper  made  or  issued  by  a  Justice,  except  a  sub- 
poena, must  be  issued  without  a  blank  left  to  be  filled  by 
another,  otherwise  it  is  void. 

Justice  to  Receive  Moneys. 

Sec.  921.  (§633.)  Justices  of  the  Peace  must  receive 
from  the  Sherifl"  or  Constables  of  their  county  all  mouej-s 
collected  on  any  process  or  order  issued  from  their  Courts 
respectively,  and  all  moneys  paid  to  them  in  their  official 
capacity,  and  must  pay  the  same  over  to  the  parties  entitled 
or  authorized  to  receive  them,  without  delay. 

Sickness  of  Justice. 

Sec.  922.  (§  612.)  In  case  of  the  sickness  or  other  dis- 
ability, or  necessary  absence  of  a  Justice,  on  a  return  of  a 
siimmons  or  at  the  time  appointed  for  a  trial,  another  Jus- 
tice of  the  same  township  or  city  may,  at  his  request,  at- 
tend in  his  behalf,  and  thereupon  is  vested  with  the  power, 
for  the  time  being,  of  the  Justice  before  whom  the  sum- 
mons was  returnable.  In  that  case  the  proper  entry  of  the 
proceedings  before  the  attending  Justice,  subscribed  by 
him,  must  be  made  in  the  docket  of  the  Justice  before  whom 
the  summons  was  returnable.  If  the  case  is  adjourned,  the 
Justice  before  whom  the  summons  was  returnable  may  re- 
sume jurisdiction. 


56 


JUKISDICTION  OF 


Costs  to  be  paid  in  Advance  in  Certain  Cases. 

Sec.  923.  (§  634.)  Justices  may  in  all  cases  require  a 
deposit  of  money  or  an  undertaking,  as  security  for  costs  of 
Court,  before  issuing  a  summons. 

Note. — This  is  optional  with  the  Justice.  He  may  demand  his  fees  in  ad- 
vance, or  he  may  allow  the  party  credit,  at  his  election.  {Lick  v.  ifndden, 
25  Cal.,  p.  203.)  If  the  Justice  should  fail  to  demand  the  deposit  as  se 
curity  for  his  fees,  he  must  nevertheless  perform  the  duty  just  the  same  as 
if  the  deposit  had  been  made.  If  he  wished  the  deposit  to  be  made  iu  ad- 
vance he  should  have  demanded  it.    (Lick  v.  Madden,  25  Cal.,  p.  203.) 

Costs.  Who  Entitled  to. 

Sec.  924.  (g  631.)  The  prevailing  party  in  Justices' 
Courts  is  entitled  to  costs  of  the  action  and  also  of  any  pro- 
ceedings taken  by  him  in  aid  of  an  execution,  issued  upon 
any  judgment  recovered  therein.  (Amendments  of  1873-74.) 

What  Provisions  Apphcable  to  Justices'  Courts- 

Sec.  925.  Justices'  Courts  being  Courts  of  peculiar  and 
limited  jurisdictiou,  only  those  provisions  of  this  Code 
which  are,  in  their  nature,  applicable  to  the  organization, 
powers,  and  course  of  proceedings  in  Justices'  Courts,  or 
which  have  been  made  applicable  by  special  provisions  in 
this  title,  are  applicable  to  Justices'  Courts  and  the  proceed- 
ings therein. 

CIVIL  ACTIONS  IN  POLICE  COUETS. 
How  Commenced. 

Sec.  929.  (§  636.)  Civil  actions  in  Police  Courts  are 
commenced  by  filing  a  complaint,  settiug  forth  the  violation 
of  the  ordinance  complained  of, with  such  particulars  of  time, 
place,  and  manner  of  violation  as  to  enable  the  defendant 
to  i;nderstand  distinctly  the  character  of  the  violation  com- 
plained of,  and  to  answer  the  complaint.  The  ordinance 
may  be  referred  to  by  its  title.  The  complaint  must  be  ver- 
ified by  the  oath  of  the  party  complaining,  or  of  his  attor- 
ney or  agent. 
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Stimnions  to  be  Issued  and  Returnable. 

Sec.  930.  (§  637.)  Immediately  after  filing  the  com- 
plaint a  summons  must  be  issued,  directed  to  the  defendant, 
and  returnable  either  immediately  or  at  any  time  designated 
therein,  not  exceeding  four  days  from  the  date  of  its  issuing. 

How  Defendant  may  Plead. 

Sec.  931.  638.)  On  the  return  of  the  summons,  the 
defendant  may  answer  the  complaint.  The  answer  may  be 
oral  or  in  writing,  and  immediately  thereafter  the  case  must 
be  tried,  unless  fox  good  cause  sho'wn,  an  adjournment  is 
granted. 

Trial  by  Jury,  when  Defendant  can  Have. 

Sec.  932.  (§  639.)  In  all  actions  for  violation  of  an  or 
diuauce,  where  the  fine,  forfeiture,  or  penalty  imposed  by 
the  ordinance  is  less  than  fifty  dollars,  the  trial  must  be  by 
the  Court.  In  actions  where  the  fine,  forfeiture,  or  penalty 
imposed  by  the  ordinance  is  over  fifty  dollars,  the  defendant 
is  entitled  to  a  trial  by  jiuy. 

Proceedings,  how  Conducted. 

Sec.  933.  All  proceedings  in  civil  actions  in  Police 
Courts  must,  except  as  in  this  Title  otherwise  provided,  be 
conducted  in  the  same  manner  as  civil  actions  in  Justices' 
Courts. 

APPEAL. 

Appeal,  who  may  Take,  and  how  Taken. 

Sec.  974.  (g  624.)  Any  party  dissatisfied  with  a  judg- 
ment rendered  in  a  civil  action  in  a  Police  or  Justice's 
Court  may  appeal  therefrom  to  the  County  Court  of  the 
county,  at  any  time  within  thirty  days  after  the  rendition  of 
the  judgment.  The  appeal  is  taken  by  filing  a  notice  of 
appeal  with  the  Justice  or  Judge,  and  serving  a  copy  on  the 
adverse  party.  The  notice  must  state  whether  the  appeal  is 
taken  from  the  whole  or  part  of  the  judgment,  and  if  from  a 
part,  what  part,  and  whether  the  appeal  is  taken  on  ques- 
tions of  law  or  fact,  or  both. 
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Note. — 1.  An  nppeal  does  not  lie  from  nu  onler  made  by  a  Justice  of  the 
Peace,  directing  property  alleged  to  have  been  stolen,  and  discovered  and 
brought  before  the  Justice  by  a  peace  officer,  by  virtue  of  a  search  warrant 
issued  by  the  Justice,  to  be  delivered  to  the  owner.  (People  v.  IMloway,  26 
Cal.  p.  6-51.)  An  appeal  lies  from  a  judgment  rendered  in  a  Justice's  Court, 
in  an  action  brought  to  recover  the  penalty  for  an  overcharge,  under  the 
provisions  of  the  Act  of  the  fourteenth  of  .\pri1,  18C.3,  concerning  street  rail- 
roads in  this  State.  (Bvrson  \.  Coicles,  25  Cal.  p.  535;)  On  appeal  from  a 
Justice's  Court,  the  record  not  showing  that  notice  of  appeal  had  been  served 
on  the  adverse  party,  appellant  may  prove  by  his  affidavit  that  it  was  in  fact 
served,  (^[e)ldioca  v.  Orr,  IG  Cal.  p.  36S.)  The  general  rule  regulating  ap- 
peals, which  provides  that  notice  may  be  served  on  the  party  or  his  attorney, 
governs  cases  arising  in  Justices'  Courts.  ( Welton  v.  Garibardi,  6  Cal.  p. 
245.) 

2.  Appeai,,  how  Tazen. — In  order  to  take  an  appeal,  it  is  indispensable 
that  the  notice  of  appeal  be  filed  before  service  upon  respondent's  counsel. 
{Coleman  v.  Willdns,  July  8,  1872.) 

3.  Taking  Skcond  Appeal. — When  an  attempted  appeal  is  iuefTectual 
from  failui-e  to  serve  the  notice  of  nppeal  at  the  proper  time,  a  new  appeal 
maj'  be  taken.    {Columbert  v.  Pachecn,  46  Cal.  650. ) 

4.  The  notice  of  appeal  may  be  served  personally,  as  in  other  modes  pro- 
vided in  the  Code  of  Civil  Procedure.    {Id.  ^  1011,  1012,  e<  seq.) 

5.  TJNnERTAKrxG. -The  service  of  a  notice  of  appeal  operates  a  notice  of 
the  filing  of  the  undertaking.  Id. 

6.  The  above  authorities  are  directly  in  point  as  the  law  now  stands  in 
Justices'  Courts. 

Appeal  on  Questions  of  Law  alone— Must  prepare  State- 
ment. 

Sec.  975.  625.)  When  a  party  appeals  to  tlie  County 
Court  on  questions  of  law  alone,  he  must,  within  ten  days 
from  the  rendition  of  judgment,  prepare  a  statement  of  the 
case,  and  file  the  same  with  the  Justice  or  Judge.  The 
statement  must  contain  the  grounds  upon  which  the  party 
intends  to  rely  on  the  appeal,  and  so  much  of  the  evidence 
as  may  be  necessary  to  explain  the  grounds,  and  no  more. 
Within  ten  days  after  he  receives  notice  thS,t  the  statement 
is  filed,  the  adverse  party,  if  dissatisfied  with  the  same,  may 
file  amendments.  The  proposed  statement  and  amend- 
ments must  be  settled  by  the  Justice  or  Judge,  and  if  no 
amendments  be  filed,  the  original  statement  stands  as 
adopted.  The  statement  thus  adopted,  or  as  settled  by  the 
Justice  or  Judge,  with  a  copy  of  the  docket  of  the  Justice 
or  Judge,  and  all  motions  filed  with  him  by  the  parties 
during  the  trial,  and  the  notice  of  appeal,  may  be  used  on 
the  hearing  of  the  appeal  before  the  County  Court. 
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NoTB.— If  a  now  (rial  is  ordered  by  the  County  Court,  it  should  be  had  in 
that  Court.    (People  y.  Freelon,  8  Ci\\.,  p.  51H.) 

Appeal  on  Questions  of  Fact. 

Sec.  976.  (g  626.)  Wlien  a  party  appeals  to  the  Count}^ 
Court  on  questions  of  fact,  or  on  questions  of  both  law  and 
fact,  no  statement  need  be  made,  but  the  action  must  be 
tried  anew  in  the  County  Court. 

Note.— No  appeal  lies  to  the  County  Court,  upon  questions  of  fact,  from 
a  judgment  by  default.  People  v.  County  Court  nf  El  Dorado  County,  10  Cal.. 
p.  19. 

"When  Papers  to  be  Transmitted-Objections,  who  has 
Benefit  of. 

Sec.  977.  (§627.)  Upon  receiving  the  notice  of  appeal, 
and  on  payment  of  the  fees  of  the  Justice  or  Judge,  and 
filing  an  undertaking  as  required  in  the  next  section,  and 
after  settlement  or  adoption  of  statement,  if  any,  the  Justice 
or  Judge  must,  within  five  days,  transmit  to  the  Clerk  of 
the  County  Court,  if  the  appeal  be  on  questions  of  law 
alone,  a  certified  copy  of  his  docket,  the  statement  as  ad- 
mitted or  as  settled,  the  notice  of  appeal  and  the  under- 
taking filed;  or,  if  the  appeal  be  on  questions  of  fact,  or 
both  law  and  fact,  a  certified  copy  of  his  docket,  the  plead- 
ings, all  notices,  motions,  and  other  papers  filed  in  the 
cause,  the  notice  of  appeal  and  the  undertaking  filed;  and 
the  Justice  or  Judge  may  be  compelled  by  the  County  Court, 
by  an  order  entered  upon  motion,  to  transmit  such  papers, 
and  may  be  fin;  d  for  neglect  or  refusal  to  transmit  the  same. 
A  certified  copy  of  such  order  may  be  served  on  the  Justice 
or  Judge  by  the  party  or  his  attorney.  In  the  County  Court, 
either  party  may  have  the  benefit  of  all  legal  objections 
made  in  the  Justice's  or  Police  Court. 

Note.— 1.  Payment  of  Costs.— One  of  the  conditions  upon  Mhich  an  ap- 
peal is  allowed,  is  payment  of  costs.  {McDermolt  v  Dmiglass,  5  Cal.,  p.  89.) 
The  fees  must  be  paid  or  tendered  unconditionally.  ( People  r.  Harris,  0  Cal., 
p.  571.)  But  the  Justice  may  waive  payment,  and  if  he  sends  up  the  record 
without  payment,  it  is  no  ground  for  dismissal.  ( Bray  v.  Redman,  6  Cal  p 
287.) 

2.  Generally. — If  the  Justice  fails  to  send  up  the  notice  of  appeal,  it  is 
error  to  refuse  to  allow  appellant  the  opportunity  of  moving  to  compel  the 
Justice  to  send  it  up,  by  peremptorily  dismissing  the  appeal.  {Shennanx. 
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Bolberg,  9  Cal.,  p.  17.)  The  omission  of  the  words  "to  pay  to"  will  not  in- 
validate an  appeal  bond;  if  it  did,  leave  should  be  granted  to  file  a  new  bond. 
(_BiUin(]S-<i.  Roadh(nise,5  Ca.\.,y).ll.)  An  appeal  is  made  by  filing  and  serving 
the  notice  of  appeal.  Both  must  be  done  to  complete  the  appeal.  A  failure 
to  notify  the  adverse  party  is  fatal.  (  Wliipleyy.  Mills,  9  Cal.,  p.  641.)  See, 
generally.  The  Peopk  v.  Fredon,  8  Cal.,  p.  517,  and  note  to  Sec.  974. 

Appeal  Effectual. 

Sec.  978.  (g  628.)  An  appeal  from  a  Justice's  or  Police 
Court  is  not  effectual  for  any  purpose,  unless  an  under- 
taking be  filed,  with  two  or  more  sureties,  in  the  sum  of 
one  hundred  dollars,  for  the  payment  of  the  costs  on  the  ap- 
peal; or,  if  a  stay  of  proceedings  be  claimed,  in  a  sum  equal 
to  twice  the  amount  of  the  judgment,  including  costs,  when 
the  judgment  is  for  the  payment  of  money;  or  twice  the 
value  of  the  property,  including  costs,  when  the  judgment 
is  for  the  recovery  of  specific  personal  property,  and  must 
be  conditioned,  when  the  action  is  for  the  recovery  of  money, 
that  the  appellant  will  pay  the  amount  of  the  judgment  ap- 
pealed from  and  all  costs,  if  the  a])peal  be  withdrawn  or 
dismissed,  or  the  amount  of  any  judgment  and  all  costs 
that  may  be  recovered  against  him  in  the  action  in  the 
County  Court.  When  the  action  is  for  the  recovery  of 
specific  personal  property,  the  undertaking  must  be  condi- 
tioned that  the  appellant  will  pay  the  judgment  and  costs 
appealed  from,  and  obey  the  order  of  the  Court  made  there- 
in, if  the  appeal  be  withdrawn  or  dismissed,  or  any  judgment 
and  costs  that  may  be  recovered  against  him  in  said  action  in 
the  County  Court,  and  will  obey  any  order  made  by  the  Court 
therein.  A  deposit  of  the  amount  of  the  judgment,  includ- 
ing all  costs  appealed  from,  or  of  the  value  of  the  property, 
including  all  costs  in  actions  for  the  recovery  of  specific  per- 
sonal i:)roperty,  with  the  Justice  or  Judge,  is  equivalent  to 
the  filing  of  the  undertaking;  and  in  such  cases  the  Justice 
or  Judge  must  tiansmit  the  money  to  the  Clerk  of  the 
County  Court,  to  be  by  him  paid  out  on  the  order  of  the 
Court.  The  adverse  party  may  except  to  the  sufficiency  of 
the  sureties  within  five  days  after  the  filing  of  the  under- 
taking, and  unless  they  or  other  sureties  justify  before  the 
Justice  or  Judge  before  whom  the  appeal  is  taken,  within 
five  days  thereafter,  upon  notice  to  the  adverse  party,  to  the 
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amounts  stated  in  their  affitlavits,  the  appeal  must  be  re- 
garded as  if  no  such  undertaking  liad  been  given. 

Note. — When  the  appeal  bond  is  presented,  the  Justice  must  act  promptly; 
if  ho  receives  the  bond  without  objection,  it  will  be  too  late  to  disprove  it 
next  day.  {People  v.  Harris,  9  Cnl.,  p.  571.)  If  the  sureties  are  excepted  to, 
and  ajipear  before  the  Justice,  and  the  party  then  states  that  he  knows  them 
to  bo  good,  and  that  he  excepted  to  them  for  the  sole  reason  that  his  attorney 
told  him  to  do  so,  he  waives  their  justification.  {Blair  v.  Hamilton,  32Cal., 
p.  50.)    See  sec.  1057  for  qualification  of  sureties. 

2.  SuKETiKs  ON  Bond  not  liable  till  principal  is  incouditioued  to  be  pro- 
ceeded against.    (Parnell  v.  Hancock,  Oct.  7,  187i.) 

3.  The  Statutory  Bond  must  be  used  or  the  Sureties  may  not  be  liable. 
(Mitchum  v.  Stanton,  Oct.  7,  1874.) 

When  Execution  will  be  Stayed. 

Sec.  979.  (g  629.)  If  an  execution  be  issued,  on  the 
filing  of  the  undertaking  staying  proceedings,  the  Justice 
or  Judge  must,  by  order,  direct  the  officer  to  stay  all  pro- 
ceedings on  the  same.  Such  officer  must,  upon  payment  of 
his  fees  for  services  rendered  on  the  execution,  thereupon 
relinquish  all  property  levied  upon  and  deliver  the  same  to 
the  judgment  debtor,  together  with  all  moneys  collected 
from  sales  or  otherwise.  If  his  fees  be  not  paid,  the  officer 
may  retain  so  much  of  the  property  or  proceeds  thereof  as 
may  be  necessary  to  pay  the  same. 

NoTK.— An  order  staying  execution  cannot  be  reviewed  on  certiorari. 
{Coulter  y.  Stark,  7  Cal.,  p.  2W.) 

Trials  in  County  Courts  on  Appeals,  what  Orders  may 
be  made. 

Sec.  980.  (§  367.)  Upon  an  appeal  heard  upon  a  state- 
ment of  the  case,  the  County  Court  may  review  all  orders 
affecting  the  judgment  appealed  from,  and  may  set  aside 
or  confirm,  or  modify,  any  or  all  of  the  proceedings  subse- 
quent to  and  dependent  upon  such  judgment,  and  may,  if 
necessary  or  proper,  order  a  new  trial.  When  the  action  is 
tried  anew,  on  appeal,  the  trial  must  be  conducted  in  all 
respects  as  trials  in  the  District  Court.  The  provisions  of 
this  Code  as  to  changing  the  place  of  trial,  and  all  the  provis- 
ions as  to  trials  in  the  District  Court,  are  applicable  to 
trials  on  appeal  in  the  County  Court.  For  a  failure  to  pros- 
ecute an  appeal,  or  unnecessary  delay  in  bringing  it  to  a 
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hearing,  the  County  Court,  after  notice,  may  order  the 
appeal  to  be  dismissed.  Judgments  rendered  in  the  County 
Court  on  appeal  have  the  same  force  and  effect,  and  may  be 
enforced  in  the  same  manner,  as  judgments  in  actions  com- 
menced in  the  District  Court. 

Note. — Cullen  v.  Jyingriclge,  17.  Cal.  p.  G7;  IlamUton  v.  HarrU,  9  Cal.  p. 
573;  Hunter  v.  Hook,  17  Cal.  p.  418;  £scole  v.  Merle,  9  Cal.  p.  94;  Canning- 
ham  V.  Hopkins,  8  Cal.  33.  For  further  authorities  in  reference  to  appeals, 
see  Treatise,  Chap.  XXV,  pp.  218  and  231. 

INSPECTION  OF  WEITING. 

A  Party  may  Demand  Inspection  of  Paper,  Book,  etc., 
in  Certain  Cases. 

Sec.  1000.  (§  446.)  Any  Court  in  which  an  action  is  pend- 
ing, or  a  Judge  thereof,  or  a  County  Judge,  may,  upon  notice, 
order  either  party  to  give  to  the  other,  vrithin  a  specified 
time,  an  inspection  and  copy,  or  permission  to  take  a  copy, 
of  any  book,  document,  or  paper  in  his  possession,  or  un- 
der his  control,  containing  evidence  relating  to  the  merits 
of  the  action  or  the  defense  therein.  If  compliance  with 
the  order  be  refused,  the  Court  may  exclude  the  book,  doc- 
ument or  paper  from  being  given  in  evidence;  or,  if  wanted 
as  evidence  by  the  party  applying,  may  direct  the  jury  to 
presume  it  to  be  such  as  he  alleges  it  to  be;  and  the  Court 
may  also  punish  the  party  refusing,  for  a  contempt.  This 
section  is  not  to  be  construed  to  prevent  a  party  from  com- 
pelling another  to  produce  books,  papers  or  documents 
■when  he  is  examined  as  a  witness. 

Note. — A  Court  may  order  a  party  to  produce  books  and  papers  before 
the  Court.  (Burnstead  v.  Empire  M.  Co.,  5  Cal.,  p.  299.)  The  opposing 
counsel  have  the  right  to  inspect,  at  any  time  dunng  the  progress  of  the 
trial,  all  papers,  books,  deeds,  or  other  documents  which  have  been  ad- 
mitted in  evidence.    (Pope  v.  DaUon,  40  Cal.,  p.  638.) 

MOTIONS  AND  ORDERS. 
Motion   and  Order  Defined. 
Sec.  1003.       515.)  Every  direction  of  a  Court  or  Judge, 
made  or  entered  in  writing  and  not  included  in  a  judgment, 
is  denominated  an  order.    An  application  for  an  order  is  a 
motion. 


justices'  courts. 


63 


APPEARANCE  OF  PARTIES. 

Appearance,  how  made,  Notice  of- 

Sec.  1014.  523.)  A  defendant  appears  in  an  action 
■when  he  answers,  demurs,  or  gives  the  plaintiff  written 
notice  of  his  appearance,  or  wlien  an  attorney  gives  notice 
of  appearance  for  him.  After  appearance,  a  defendant  or 
his  attorney  is  entitled  to  notice  of  all  subsequent  proceed- 
ings of  which  notice  is  required  to  be  given.  But  where  a 
defendant  has  not  appeared,  service  of  notice  or  papers  need 
not  be  made  upon  him  unless  he  is  imprisoned  for  want  of 
bail. 

Note. — 1.  Appeahance  in  General. — If  the  appearance  of  parties  is  shown 
in  general  terms  by  the  recoril,  the  appearance  will  be  confiued  to  those 
parties  served  with  process.  {Chester  v.  Miller,  13  Cal.,  p.  558.)  If  the  de- 
Icndaut  appears  for  the  sole  purpose  of  takiug  advantage  of  irregular  sum- 
mons by  a  motion  to  dismiss,  it  does  not  amount  to  a  waiver  of  his  rights  so 
as  to  cure  the  defect;  and  if  the  motion  so  made  to  dismiss  is  overruled,  and 
defendant  answers,  it  is  not  such  an  appearance  as  waives  the  irregularity. 
{Deidesheiiiter  v.  Brown,  8  Cal.,  p.  339;  Gray  v.  Jlituces,  8  Cal.,  i).  5G9.)  A 
notice  given  by  an  attorney  to  pluiutifi 's  attorney,  that  defendant  will  move, 
before  a  Court  Commissioner,  for  the  dissolution  of  an  attachment,  is  not  an 
appearance  in  the  action.  (O'liddeii  v.  Packard,  28  Cal.,  p.  64D.)  If  the 
Court  orders  plaintiff  to  appear  and  show  cause  why  a  judgment  iu  his  favor 
shoiikl  not  be  set  aside,  and  it  is  not  shown  that  a  copy  of  the  order  was 
served  on  plaintiff  or  his  attorney,  or  that  any  notice  was  given  of  the  time 
at  which  the  matter  was  to  be  heard,  the  Court  must  not  set  aside  the  judg- 
ment. (  Vallejo  V.  Green,  Id  Cal.,  p.  160.)  Where  a  case  was  transferred, 
and  jurisdiction  given  to  a  magistrate,  by  consent  of  parties,  the  appearance 
of  defendant,  and  his  consent  fixing  the  time  of  trial,  were  a  waiver  of  his 
right  to  be  brought  in  by  complaint  and  summons.  {Cronise  v.  Carghill,  4 
Cal.,  p.  120.)  A  defendant  cannot  appear,  except  by  answering,  demurring, 
or  giving  the  plaintiff  written  notice  that  he  appears;  and  the  service  of  the 
notice  of  appearance  must  antedate  or  bear  even  date  with  the  service  of  all 
other  papers.    {Sleinbach  v.  Leese,  27  Cal.,  p.  297.) 

2.  Appearance  by  an  Attorney  at  Law. — A  party  to  an  action  may  ap- 
pear iu  his  own  proper  person,  or  by  attorney,  but  he  cannot  do  both.  If  be 
appears  by  attorney,  such  attorney  must  control  and  manage  the  case. 
{Hoard  of  Commissioners  v.  Youiujer,  29  Cal.,  p.  147;  Molt  v.  Foster,  45  C;il., 
72.)  The  right  of  an  attorney  of  record  to  manage  and  control  the  action 
cannot  be  questioned  by  the  adverse  party.  {Board  of  Commissioners  v. 
Younijer,  29  Cal.,  p.  147.)  It  is  presumed  that  an  attorney  is  authorized  to 
appear  for  parties  for  whom  he  enters  an  appearance  in  an  action,  unless 
something  to  the  contrary  appears.  {Hayes  v.  Shattuck,  21  Cal.,  p.  51;  W^ilson 
V.  Cleceland,  30  Cal.,  p.  192;  Holmes  v.  Bogers,  13  Cal.,  p.  191.)  And  such  ac- 
tion will  not  be  reviewed  on  the  ground  of  mistake,  unless  the  mistake  bo 
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without  any  fault  or  negligence  of  either  the  party  or  his  attorney.  ( Holmes 
V.  Rogers  et  a'.,  13  Cal.,  p.  191.)  And  the  opposing  party  cannot  deny  the 
authority  of  the  attorney  so  appearing  to  prosecute  the  action.  ( Turner  v. 
Caruthers,  17  Cal.,  p.  431.)  An  appearance  entered  by  an  attorney,  whether 
authorized  or  not,  is  a  good  and  sufficient  appearance  to  bind  the  party, 
except  in  those  cases  where  fraud  has  been  used,  or  it  is  shown  that  the 
attorney  is  unable  to  respond  in  damages.  {Suydam  et  al.  v.  Pitclier  et  al.,  4 
Cal.,  p.  280.)  Even  if  the  appearance  of  the  attorney  was  wholly  unauthorized, 
yet  if  there  was  no  fraud  and  no  allegation  of  insolvency,  the  party  would 
not  have  a  right  to  attack  the  judgment  on  that  ground.  (Holmes  v.  Rogers 
el  al,  13  Cal.,  p.  191;  Carpentier  v.  City  of  Oaldand,  30  Cal.,  p.  440.)  An  at- 
torney should  communicate  to  his  client  whatever  information  he  acquires 
in  relation  to  the  suit,  and  notice  to  him  is  constnictive  notice  to  his  client. 
{Bierce  v.  Red  Bluff  Hotel  Company,  13  Cal.,  p.  160.)  For  power  and  au- 
thority of  attorney  to  bind  client,  etc.,  see  Sees.  283,  284,  ante,  and  notes. 

3.  Appeabanxe  of  P.\bty  by  a  Mistake  of  Attoenky.- -Forbfs  v.  Hyde,  31 
Cal.,  p.  342;  see  Sec.  40G,  ante,  Note  3.    See  Sec.  841,  ante. 

4.  Stipulation  dy  Pabty  in  Peeson,  when  he  has  an  attorney  of  record 
in  a  case,  will  not  be  noticed  by  the  Court.    (Mott  v.  Foster,  45  Cal.,  72.) 

Sureties,  Qualifications  of. 

Sec.  1057.  (§  650.)  In  all  cases  where  an  undertaking, 
with  sureties,  is  required  by  the  provisions  of  this  Code,  the 
officer  taking  the  same  must  require  the  sureties  to  accom- 
pany it  with  an  affidavit  tliat  they  are  each  i-esidents  and 
householders  or  freeholders  within  the  State,  and  are  each 
worth  the  sum  specified  in  the  undertaking,  over  and  above 
all  their  just  debts  and  liabilities,  exclusive  of  property  ex- 
empt from  execution;  but  when  the  amount  specified  in  the 
undertaking  exceeds  three  thousand  dollars,  and  there  are 
more  than  two  sureties  thereon,  they  may  state  in  their  affi- 
davits that  they  are  severally  worth  amounts  less  than  that 
expressed  in  the  undertaking,  if  the  whole  amount  be 
equivalent  to  that  of  two  sufficient  sureties. 

Note. — The  affidavit  is  sufficient  if  it  substantially  complies  with  this  sec- 
tion. (Tuaffe  V.  Rosenthal,  7  Cal.,  p.  514.)  An  undertaking  stands  on  the 
same  footing  with  a  bond.  (Can/ie/d  v.  2}a<€s,  13  Cal.,  p.  606.)  If  the  un- 
dertaking is  defective,  but  has  been  given  in  good  faith,  the  Court  should 
permit  the  party  to  file  a  sufficient  one.  (Cunningham  v.  Ilopldns,  8  Cal.,  p. 
33;  Cutter  v.  Utark,  7  Cal.,  p.  244;  Rryan  v.  Berry,  7  Cal.,  p.  130.)  An  un- 
dertaking, executed  by  plaintiff  to  the  defendant  by  a  wrong  name,  may  be 
sued  upon  by  the  defendant,  and  he  may  describe  it  as  given  to  him  and 
show  that  he  was  the  party  intended.    {Morgan  v.  Thrift,  2  Cal.,  p.  563.) 

Sec.  1058.  In  any  civil  action  or  proceeding  wherein  the 
State  or  the  people  of  the  State  is  a  party  plaintiff,  or  any 
State  officer,  in  his  official  capacity,  or  on  behalf  of  the 
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State,  or  any  county,  city,  or  town,  is  a  party  plaintiff  or 
defendant,  no  bond,  written  undertaking,  or  security'  can 
be  required  of  the  State,  or  the  people  thereof,  or  any  offi- 
cer thereof,  or  of  any  county,  city  or  town;  but  on  com- 
plying with  the  other  provisions  of  this  Code,  the  State,  or 
the  people  thereof,  or  any  State  officer  acting  in  his  official 
capacity,  have  the  same  rights,  remedies,  and  benefits  as  if 
the  bond,  undertaking  or  security  were  given  and  approved 
as  required  by  this  Code. 

WITNESSES. 

Witness  Defined. 

Sec.  1878.  A  witness  is  a  person  whose  declaration 
under  oath  is  received  as  evidence  for  any  pnrpose,  whether 
such  declaration  be  made  on  oral  examination,  or  by  depo- 
sition or  affidavit. 

Who  may  be. 

Sec.  1879.  (g  391.)  All  persons,  without  exception, 
otherwise  than  is  specified  in  the  next  two  sections,  who, 
having  organs  of  sense,  can  perceive,  and,  perceiving,  can 
make  known  their  perceptions  to  others,  may  be  witnesses. 
Therefore,  neither  parties  nor  other  persons  who  have  an  in- 
terest in  the  event  of  an  action  or  proceeding  are  excluded ; 
nor  those  who  have  been  convicted  of  crime;  nor  persons 
on  account  of  their  opinions  on  matters  of  religious  belief; 
although  in  every  case  the  credibility  of  the  witness  may  be 
drawn  in  question,  as  provided  in  Section  1847. 

Note. — No  ijeisou  is  to  be  held  incompetent  as  a  witness,  on  account  of 
his  opinions  on  matters  of  religious  belief.  (People  v.  Sanford,  43  Cal.  34.) 
This  rule  to  apply  to  dying  declarations.  The  common  law  in  this  respect 
abrogated.  {People  v.  Sanford,  43  Cal.  29.)  Evidence  of  party  in  interest. 
{Marquari  v.  Bradford,  43  Cal.  52G.)  Party  as  witness  on  his  own  behalf. 
(People  V.  McCanley,  45  Cal.  146.) 

Who  Cannot  Testify. 

Sec.  1880.    The  following  persons  cannot  be  witnesses : 
1.    Those  who  are  of  unsound  mind  at  the  time  of  their 
production  for  examination ; 
6 


66 


JUEISDICTION  OF 


2.  Children  under  ten  years  of  age,  who  appear  incapa- 
ble of  receiving  just  impressions  of  the  facts  respecting 
which  they  are  examined,  or  of  relating  them  truly; 

3.  Parties  to  an  action  or  proceeding,  or  in  whose  be- 
half an  action  or  proceeding  is  prosecuted,  against  an  ex- 
ecutor or  an  administrator,  upon  a  claim  or  demand  against 
the  estate  of  the  deceased.    (1873  to  1874.) 

Note. — Restoration  to  citizenship  not  a  pardon.  (People  v.  Boicen,  43 
Cal.  iiO.)  Since  the  first  of  January,  1873,  when  the  Codes  took  effect,  no 
witness  will  be  excluded  in  any  case  on  account  of  nationality  or  color. 
(People  V.  McGuUe,  45  Cal.  5C.) 

There  is  no  jirecise  age  w-ithin  which  children  are  excluded  from  testifying. 
Their  competency  is  to  be  determined  not  by  their  age,  but  by  the  degree  of 
their  understanding  and  knowledge.  It  is  essential  that  they  should  jiossess 
sufficient  intelligence  to  receive  just  impressions  of  the  facts  respecting 
which  they  are  examined,  sufficient  capacity  to  relate  them  correctly,  and 
sufficient  instruction  to  appreciate  the  nature  and  obligation  of  an  oath.  It 
s  a  question  for  the  Court  to  decide,  the  question  of  their  competency,  when 
they  are  offered  as  witnesses.  If  over  ten  years  of  age,  the  presumption  ig 
that  they  possess  the  requisite  knowledge  and  understanding,  but  if  under 
that  age,  the  presumi^tion  is  otherwise,  and  it  must  be  removed  upon  their 
examination  by  the  Court,  or  under  its  direction  and  in  its  presence.  (See 
People  V.  Jkmal,  10  Cal.  p.  6j;  Brazier's  Case,  1  Leach,  p.  233;  People  y. 
McNair,  21  Weud.  p.  609;  Commontcealth  v.  Ilulehiiison,  10  Muss.  p.  225, 
Jackson  v.  (rridlei/,  18  John.  p.  104;  Den  v.  Vanclece,  2  South,  p.  653;  Rex  v. 
Williams,  7  Carr  &  Paine,  p.  320;  1  East.  P.  C.  p.  442  ) 

Certain  Persons  Prohibited  to  Testif7. 

Sec.  1881.  (§g  395,  396,  397,  3i)8,  399.)  There  are  par- 
ticular relations  in  which  it  is  the  policy  of  the  law  to  en- 
courage confidence  and  to  preserve  it  inviolate;  therefore, 
A  person  cannot  be  examined  as  a  witness  in  the  following 
cases : 

1.  A  husband  cannot  be  examined  for  or  against  his 
wife,  without  her  consent,  nor  a  wife  for  or  against  her 
husband,  without  his  consent;  nor  can  either,  during  the 
marriage,  or  afterward,  be,  without  the  consent  of  the 
other,  examined  as  to  any  communication  made  by  one  to 
the  other  during  the  marriage;  but  tliis  exception  does  not 
apply  to  a  civil  action  or  proceeding  by  one  against  the 
other,  nor  to  a  criminal  action  or  proceeding  for  a  crime 
committed  by  one  against  the  other; 

2.  An  attorney  cannot,  without  the  consent  of  his  client, 
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be  examined  as  to  any  communication  made  by  the  client 
to  liim,  or  his  advice  given  thereon  in  the  course  of  profes- 
sional emjiloyment; 

3.  A  clergyman  or  priest  cannot,  without  the  consent  of 
the  person  making  the  confession,  be  examined  as  to  any 
confession  made  to  him  in  his  professional  character  in  the 
course  of  discipline  enjoined  by  the  church  to  which  he  be- 
longs; 

4.  A  licensed  physician  or  surgeon  cannot,  without  the 
consent  of  his  jjatient,  be  examined  in  a  civil  action  as  to 
any  information  acquired  in  attending  the  patient  which 
was  necessary  to  enable  him  to  prescribe  or  act  for  the 
patient; 

5.  A  public  officer  .cannot  be  examined  as  to  communi- 
cations made  to  him  in  official  confidence,  when  the  public 
interests  would  suffer  by  the  disclosure. 

Note.— Stats.  1865-G,  p.  4G,  Sec.  1. 

Subd.  2.  See  Sec.  282,  ante,  Note  5.  The  rule  applies,  also,  to  attorney's 
clerk.    (Landsberger  v.  Oorham,  5  Cal.,  p.  In  Gnlluijher  v.  WUluim- 

son  23  Cal..  p.  331,  the  Court  held  that:  "The  rule  is  well  .settled  that  the 
confidential  counselor,  solicitor,  or  attorney  of  the  party  cannot  be  compelled 
to  disclose  communications  made  to  him  in  that  capacity."  {Landsbenjer  v. 
Gorham,  5  Cal.,  p.  450. ■>  But  this  rule  does  not  extend  to  any  facts  \vithin 
his  knowledge,  or  information  acquired  by  him  in  any  other  way  than  by 
such  confidential  communication  of  the  client,  (ntmter  v.  Tr(((,so)!,  12  Cal., 
p.  377.)  But  any  statements  made  by  her  to  the  other  persons  at  that  time, 
or  by  other  persons  to  each  other,  or  to  her,  were  not  privileged,  and  the  at- 
torney was  bound  to  disclose  them,  the  same  as  any  other  witness.  {Cove- 
ny  V.  Tannechilt,  1  Hill,  p.  33;  Rochester  City  Bank  v.  Suydam,  5How.  Pr.  p. 
254;  Uutton  v.  Robinson,  14Piek.,  p.  4]C;i}j'a»i!Cf-«v.  Lucus,  2  Barn.  &  Cress., 
p.  745.)  If,  pending  the  relation  of  attorney  and  client,  the  latter  communi- 
cates to  the  former  a  fact  foreign  to  the  object  for  which  the  attorney  was  re- 
tained, the  commuuication  is  not  confidential.  If  an  attorney  is  retained 
in  a  suit,  and  the  client,  after  final  judgment,  makes  disclosures  respecting 
the  subject  of  the  foregone  employment^  the  communication  is  not  privi- 
leged. If  an  attorney,  while  managing  a  case  for  client,  receives  from  his  cli- 
ent a  deed  of  client's  property,  without  consideration,  and  then  at  client's 
request,  deeds  property  to  another  person,  without  consideration,  these  facts 
are  not  privileged  communications,  and  an  attorney  may  be  required  to  dis-  ■ 
close  them.  {H'Kjer  y.  Schindkr,  29  Cal.,  p.  48.)  An  attorney  may  be  re- 
quired to  state  by  whom  he  was  employed.  (Satttrke  v.  Bliss,  3G  Cal.,  p. 
507;  Chirac  v.  Bheiniker,  11  Wheat.,  p.  280;  Gower  v.  Emery,  18  Maine,  p.  82; 
Broicn  v.  Payson,  G  N.  H.,  p.  448;  Bcckmlh  v.  Bemter,  G  Car.  &  Paine,  p.  681; 
Foster  \.  Hill,  12  Pick.,  p.  97.)  A  general  objection  to  all  the  testimony  a 
■witness  may  give,  on  the  ground  that  he  was  the  attorney  of  defendant,  is 
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not  sufficient  to  be  available  on  appeal.  The  particular  portion  of  the  tes- 
timony objected  to  must  be  pointed  out,  and  the  specific  grounds  of  objec- 
tion must  be  stated.  See,  also,  generally,  as  to  privileged  communications 
of  client  to  attorney.  (SaUerlee  v.  Bliss,  36  Cal.,  p.  490.)  When  it  appeared 
that  an  iattorney,  called  as  a  w-itness  in  a  criminal  prosecution,  was  unable 
to  state  whether  admissions  to  which  he  had  testified  were  made  to  him  as 
counsel  or  by  the  defendant,  whilst  under  examination  as  a  ■«-itness  in  his 
own  behalf,  the  Court  should  have  excluded  the  testimony  of  its  own  motion, 
oommunication  from  attorney  to  client  touching  the  subject  matter  under  in- 
vestigation being  privileged.    {People  v.  Atkinson,  40  Cal.,  p.  285.) 

"When  Privileged  Persons  must  Testify. 

Sec.  1882.  If  a  person  offer  himself  as  a  witness,  that  is 
to  be  deemed  a  consent  to  the  examination,  also,  of  a  wife, 
husband,  attorney,  clergyman,  physician,  or  surgeon  on  the 
same  subject,  within  the  meaning  of  the  first  four  subdivi- 
sions of  the  last  section. 

Judge  or  Juror  may  Testify. 

Sec.  1883.  (§  400.)  The  Judge  himself,  or  any  juror, 
may  be  called  as  a  witness  by  either  party;  but  in  such  case 
it  is  in  the  discretion  of  the  Court  or  Judge  to  order  the 
trial  to  be  postponed  or  suspended,  and  to  take  place  be- 
fore another  Judge  or  jury. 

Interpreter  in  Certa  n  Cases- 

Sec.  1884.  (§  401.)  When  a  witness  does  not  under- 
stand and  speak  the  English  language,  an  interpreter  must 
be  sworn  to  intei-pret  for  him.  Any  person,  a  resident  of 
the  proper  county,  may  be  summoned  by  any  Court  or 
Judge  to  appear  before  such  Court  or  Judge  to  act  as  in- 
terpreter in  any  action  or  proceeding.  The  summons  must 
be  sei'ved  and  returned  in  like  manner  as  a  subpoena.  Any 
person  so  summoned,  who  fails  to  attend  at  the  time  and 
place  named  in  the  summons,  is  guilty  of  a  contempt. 

Note. — For  further  notes  and  generaJ  rules  of  evidence  see  "  Justice 
Treatise,"  pp.  429^56. 

In  order  to  facilitate  the  labors  of  the  Justice  as  well  as  the  practitioner, 
we  will  make  a  brief  reference  to  other  subjects  substantially  the  same 
now  as  when  said  Treatise  was  published  in  their  alphabetical  order. 
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Acknowledgments. 
Justice  Treatise,  p.  197;  C.  C,  Sees.  1180  to  1206. 

[See  Bancroft's  Forms.] 

Damages- 

Justice  Treatise,  p.  389;  see  C.  C,  Sec.  3287. 

Deposition. 

Justice  Treatise,  p.  395;  C.  C.  P.,  Sec.  2021,  et  seq. 

Estoppel. 
Justice  Treatise,  p.  410. 

.  Estrays- 

Justice  Treatise,  p.  416;  P.  C,  Sec.  19,  whicli  continues 
old  statute  in  force. 

Fees. 

Justice  Treatise,  p.  756;  P.  C,  Sec.  19,  continues  old 
law  in  force. 

Fences. 

Justice  Treatise,  p.  476;  P.  C,  Sec.  19,  same  as  Fees. 
Ferries. 

Justice  Treatise,  p.  481;  P.  C,  Sees.  2843-2895. 
Interest* 

Justice  Treatise,  p.  508;  C.  C,  Sees.  1912-20. 

Instructions. 
Justice  Treatise,  p.  54. 

Lien  of  Mechanics. 
Justice  Treatise,  p.  539;  C.  C.  P.,  Sec.  1183,  et  seq. 

Land  Law  and  Tenant. 
Justice  Treatise,  p.  525;  C.  C.  P.,  Sec.  1159,  et  seq. 

Mortgage  of  Chattels. 
Justice  Treatise,  p.  396;  C.  C,  2955-71. 
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Parent  and  Child. 
Justice  Treatise,  p.  624;  C.  C.  P.,  Sees.  372-376. 

Promissory  Notes. 
Justice  Treatise,  p.  279;  C.  C,  Sees.  3244-48. 

Tender. 

Justice  Treatise,  p.  710;  C.  C.  P.,  Sees.  2074-2076. 
Variance. 

Justice  Treatise,  p.  740;  C.  C.  P.,  Sees.  470-471. 
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when  jury  is  demanded   874 
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denying  execution  of  writing,  in  answer   887 

in  justification  by  sureties  on  appeal  bond   978 

for  aiTcst  of  defendant   862 

for  writ  of  attachment   866 

for  recovery  of  personal  property,  Sec.  510  to   521 

>^   870 

for  change  of  venue   833 

to  answer  raising  question  of  title  to  realty   838 
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Affidavits — Coniinwd.  Sectios. 

to  service  of  summons   849 

to  answer  in  certain  cases,  838,   887 

Allegations — 

statement  of,  in  summons    844 

no  particular  form  of,  required    851 

what  are  required   853 

of  answer,  what  required    855 

of  counter  claim,  must  be  stated   856 

of  new  matter  in  answer,  demurred  to   857 

may  be  amended   859 

what  necessary  for  arrest  of  defendant   861 

for  attachment,  what  necessary   866 

for  claim  and  deliviery  of  personal  property,  what  necessary.. . .  870 

in  motion  for  postponement,  what  necessary   876 

material,  controverted,  raises  issue  of  fact   880 

against  debtor  et  al.,  after  execution   905 

Amendments — 

of  defective  pleadirgs   874 

of  pleadings  when  party  entitled  to  costs  on   859 

Answek — 

may  contain  what   855 

may,  or  demur  to  amend  pleadings   860 

without  summons  being  served   841 

if,  contains  new  matter  may  be  demurred  to,  when  and  how ....  857 

no  particular  form  required   851 

may  be  oral  or  in  ^\Titing   851 

if,  oral  proceedings  thereon   851 

Appeaeance — 

voluntary,  waives  objection  to  jurisdiction   832 

of  defendant,  waives  summons   841 

by  attorney  or  in  person   842 

time  for,  of  defendant.   845 

hour  for   850 

judgment  against  defendant  for  non   871 

non,  of  either,  trial  may  proceed,  how   884 

Appeals — 

stay  of  proceedings  on   979 

proceedings  on  trial  of,  in  County  Court   980 

from  judgment  of   974 

on  questions  of  law  alone  statement  to  be  filed   975 

settlement  of  statement,  etc   975 

on  questions  of  fact,  or  law  and  fact,  no  statement  necessary . . .  976 

upon.  Justice  must  transmit  the  case  to  County  Court   977 

undertaking  on,  justification  of  sureties   978 

Arbest — 

of  defendant,  when  and  in  what  eases   861 

undertaking  on   862 

after,  must  be  taken  immediately  before  Justice   863 
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Abeest — Continxied.  SEonos. 

plaintiff  must  be  notified  of   864 

how  discharged   865 

defendant  may  give  bail,  -when  and  how   876 

judgment,  when  defendant  subject  to,  must  so  state    893 

for  contempt,  when   908 

Attobnet — 

who  may  act  as   842 

who  may  not  act  as   842 

Attachment — 

writ  of,  when  to  issue   866 

undertaking  on,  required   867 

writ  of,  to  contain  what   868 

ofiBcer  may  take  security,  instead  of  serving   868 

Sees.  541  to  559  are  applicable  to  all,  in  Justices'  Courts   869 

Bank— 

Money  deposited  in,  no  stat.  of  lim   348 

Blank  — 

not  to  bo  left  in  any  paper  except  subpoenas   920 

Challenob— 

to  jurors   885 

for  cause,  to  be  tried  by  Justice   885 

Claims — 

for  delivery  of  personal  property   870 

Sees.  510  to  521  apply  to  Justice's  Court   870 

Complaint — 

defined   853 

not  required  to  be  in  any  particular  form   851 

must  be  in  writing   851 

to  contain  what   853 

when  allegations  of,  denied,  issues  arise    880 

on  note  or  ^vritten  obligation   887 

Compromise — 

ofi'er  and  acceptance  of   895 

Confession  of  Judgment — 

may  be  entered   889 

Constable — 

cannot  act  as  attorney,  when   842 

may  arrest  defendant,  when   861 

may  serve  summons   849 

may  summons  jury   842 

See  Sheriff. 

Contempt — 

punishment  for,  by  Justice   906 

proceedings  for   907 

ib   908 

conviction  of,  must  be  entered  in  docket   910 

may  be  punished  by  fine  or  imprisonment   909 
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Costs —  Sectiom. 

must  be  includad  in  judp;naent   896 

■when  not  to  be  included  in  judgment   895 

prevailing  i)arty  entitled  to   924 

Justice  may  demand  security  for   923 

CotnjTER  Claim — 

may  be  set  up  in  answer   855 

efifect  of  omission  to  set  up   856 

Days — 

judicial   133 

nonjudicial   134 

Debtors — 

examination  of  judgment   904 

Dkfault — 

judgment  by   871 

ib   872 

Defendant — 

summons  to  be  directed  to,  to  contain  what   844 

time  for  appearance  of    843 

if,  omits  to  set  up  counter  claim   856 

may  demur  to  complaint    854 

order  of,  and  arrest  of,  when  and  how  made   861 

afiBda-iit  and  undertaking  for  order  of  arrest  of   862 

must  have  immediate  trial   863 

plaintiff  must  be  notified  of  arrest  of   H64 

officer  must  detain  the,  under  arrest,  when   865 

failure  of,  to  appear  at  trial,  proceedings  thereon   871 

judgment  against,  on  demurrer   872 

may  give  bail,  when  and  how   876 

■when,  under  arrest,  when  and  how  discharged   865 

6fifer  of,  to  compromise,  efi'ect  of  '  895 

Demctbbei! — 

when,  to  complaint  may  be  put  in   854 

■when  plaintiff  may  file  to  answer   857 

proceedings  on   858 

Disobedience— 

to  lawful  ■writ  or  order  of  process,  contempt   906 

Dismissal, — 

of  action  without  prejudice   890 

Docket — 

to  be  kept  by  Justice   911 

to  contain  what   911 

entries, in,  primary  evidence  of  facts   912 

index  to,  must  be  kept   913 

must  be  delivered  to  successor  or  County  Clerk  at  end  of  term . .  914 

when  office  of  Justice  becomes  vacant,  disposal  of   915 

execution  or  other  process  may  be  issued  upon,  of  predecessor.  916 

El-ECTION — 

when  and  how  often  held                                             ....  113 


INDEX.  75 

Evidence-  g^^„„^. 

who  may  testify   1S79 

wlio  must  not  testify ,   jggo 

■who  may  or  may  not  testify   Iggl 

Excess — 

of  jurisdiction,  found  due  luay  be  remitted   894 

Execution — 

within  what  time  may  issue   goi 

to  whom  directed  and  contents  of   902 

renewal  of   c,()3 

officer's  duty  on  receipt  of     904 

proceedings  supplemental  to   905 

Gaenishment — 

sections  applicable  thereto    870 

Gdardian — 

Justice,  when  shall  appoint   843 

consent  of,  in  writing,  when  necessary   843 

Holidays — 

no  court  to  be  held  on   134 

Husband  and  Wife — 

when  may  be  joined   370 

when  must  be  joined   37O 

not  compelled  to  testify   jggl 

against  one  another   1881 

Infant — 

how  served  with  process   843 

how  served  to  appear   -,43 

Issues 

(1)  of  fact   g78 

(2)  of  law   878 

how  raised,  879  to  ,  880 

how  tried,  881  to   8S2 

Judgment — 

by  confession   ggg 

of  dismissal  entered  without  prejudice,  when   890 

upon  verdict   891 

must  be  entered  at  close  of  trial,  when   892 

when  defendant  liable  to  arrest   893 

abstract  of   §97 

effect  of  docketing   899 

not  II  lien  unless  abstract  is  recorded  in  Kecorder's  office   900 

when  defendant  fails  to  appear   871 

against  defendant  on  demurrer   872 

JuDiciAi,  Days — See  Holidays. 

Jurisdiction — , 

civil   114 

civil,  restricted   J25 

territorial  extent  of  civil   Ug 

criminal  
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JnEisDiCTioN — Continued.  SEonos. 

in  case  of  joint  liability  of  parties   832 

in  case  of  injury  to  person  or  property   832 

in  case  of  detention  or  injury  of  personal  property   832 

Jttbobs — 

challenges  to   885 

JUBY — 

how  waived   883 

issue  of  fact  tried  by   882 

may  be  waived,  how  '.   883 

adjournment  on  demand  for   874 

JuSTinCATION — 

of  sureties     1057 

LrEK — 

judgment,  how  created   900 

Limitations,  Statute  of — 

within  five  j-ears   336 

within  four  years   337 

■within  three  years   338 

within  two  years   339 

within  one  year   340 

within  six  months   341 

within  two  years  (mutual  accounts)    344 

when  it  does  not  run   348 

Minor — See  Infant. 

MuTUAii  Accounts — 

cause  of  actions  accrues  from  date  of  last  item   344 

New  Pbomise — 

when  must  be  in  writing   360 

Non-Eesident — 

action  may  be  commenced  where   832 

Non-Judicial — 

days  court  not  to  be  opened   134 

Offeb — 

to  compromise  before  trial   895 

Paety — 

voluntary  appearance  of,  waives  jurisdiction   832 

may  appear  in  person  or  by  attorney   842 

failure  of  either,  trial  may  proceed  on  request  of  other   884 

may  challenge  jurors   885 

each,  entitled  to  how  many  challenges   885 

Place  of  Holdino — 

court   118 

exception   191 

Pleadings —  , 

form  of   851 

what  are  the,  in   852 

what  may  be  oral   851 

what  may  not  be  oral    851 
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PoiilCE  Co0BTS —  Section. 

where  estaVjlished   121 

PowEEs  AND  Duties  OF  Codets   128 

publicity  of  court  proceedings   124 

Pkopebty — 

same  provisions  apply  for  delivery  of  personal,  as  in  other  courts.  870 

title  to  real,  cannot  be  question  before  justice   838 

Peovisional  Kemedies — 

(1)  arrest  and  bail   861 

(2)  attachment   866 

(3)  claim  and  delivery  of  personal  property   870 

Publication — 

of  summons   849 

manner  of     849 

Rktobn — 

of  summons,  when  to  be  made   845 

of  personal  property   870 

Replevin— (See  Claim  and  Delivery  op  Pebsonal  Peopeetx)  510  to. .  520 

San  Feanoisoo — 

excepted  from  act   119 

Set-Off — See  Countee  Claim. 
Shebut — 

may  serve  process,  from   861 

Stay  op  Pkoceedinqs — 

when  shall  be  granted   979 

Subpcena — 

Justice  may  issue,  in  any  action  or  proceeding   919 

Justice  may  issue  blank   920 

Summons — 

jurisdiction  on  appearance  without   832 

actions  commenced  by  issuing,  etc   839 

how  issued,  and  what  to  contain   844 

when  returnable  t .  845 

alias,  may  be  issued,  when   846 

to  be  filled  out,  void  unless   920 

by  whom  and  how  served  and  returned   849 

date  of  issuing,  to  be  recorded  in  docket   911 

SUKETIES — • 

on  order  of  arrest     862 

on  writ  of  attachment    867 

same  provisions  apply  in  replevin   869 

qualifications  of   1057 

TlTLB — 

to  real  property  not  to  be  questioned  in  114,  838 

Ibibd  Pebson — 

same  provisions  apply   8G9 

Tbansfee — 

when  Justice  is  a  witness   832 

when  Justice  is  biased   832 
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Tkansfer — Continued.  Section 

ill  other  cases     832 

to  District  Court,  when   838 

whfcn  defendant  is  under  arrest   863 

Tbials — 

of  issue  of  law                                                                 . .  881 

of  issues  of  fact   882 

Undertakixg — 

on  order  of  arrest    862 

on  release  from  arrest   876 

on  attachment  must  be  required,  when    867 

to  release  attachment    868 

on  appeal   978 

iu  replevin,  same  provisions  apply   869 

on  obtniuiug  adjournment  of  cause   877 

Verificatiox — 

when  required   838 

when  necessary  to  raise  issue    887 

Venue — 

of  actions   833 

ib   835 

change  of,  in  certain  cases   863 

Witness — 

proceedings  on  arrest  of  defendant,  where  Justice  is   832 

who  may  be   1879 

who  cannot  be   1880 

who  may  or  may  not  be   1881 

husband  not  agaiust  wife   1881 

husbaud  against  wife,  in  certain  cases   1881 

Wife— (See  Husband  and  Wife) 

AVEirrEX  Instrument — 

copy  annexed  to  complaint   887 

copy  or  original  filed  with  Justice   887 

Weiting — 

new  promise,  to  avoid  

Statute  of  Limitations  must  be  in   360 


ERRA.T  A.. 


Sec.  826.    Third  line  read,  "after  notice  of  the  filing." 

Sec.  832.    Add  paragraphs  3-9  inclusive  : 

3.  In  cases  of  injury  to  tlie  person  or  property:  in  the 
township  or  city  where  the  injury  was  committed,  or  where 
the  defendant  resides ; 

4.  If  for  the  recovery  of  personal  property,  or  the  value 
thereof,  or  damages  for  taking  or  detaining  the  same:  in 
tlie  township  or  city  in  wJiich  the  property  may  be  found, 
or  in  which  the  property  was  taken,  or  in  which  the  defend- 
ant resides; 

5.  When  the  defendant  is  a  non-resident  of  the  county : 
in  any  township  or  city  wherein  he  may  be  found ; 

6.  When  the  defendant  is  a  non-resident  of  the  State:  in 
any  township  or  city  in  the  State ; 

7.  When  a  person  has  contracted  to  perform  an  obliga- 
tion at  a  particular  place,  and  resides  in  another  county, 
township  or  city :  in  the  township  or  city  in  Avhich  such  ob- 
ligation is  to  be  performed,  or  in  which  he  resides,  and  the 
township  or  city  in  which  the  obligation  is  incurred,  shall 
be  deemed  to  be  the  township  or  city  in  which  it  is  to  be 
performed,  unless  there  is  a  special  contract  to  the  con- 
trary. 

8.  When  the  parties  voluntarily  appear  and  plead  v.  ith- 
out  summons;  in  any  township  or  city  in  the  State; 

9.  In  all  other  cases :  in  the  township  or  city  in  which 
the  defendant  resides. 

Sec.  848.  Erase  the  words  "in  waiting,"  in  ninth  and 
tenth  lines. 
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DOCTRINE  OF  SURVIVORSHIP  IN  CASE  OF 
TWO  OR  MORE  DEATHS  IN  A  COMMON 
DISASTER.* 

By  THEODORE  SUTRO, 

OP   THE   NEW   YORK  BAR. 
PRESIDENT   OF   THE   SOCIETY   OF   MEDICAL  JURISPRUDENCE. 

The  simultaneous  death  on  August  14  last  of  a 
childless  j^oung  married  couple  of  great  wealth,  as 
their  forty-five  horse-power  automobile  crashed 
into  a  tree  while  speeding  at  the  mad  rate  of  at 
least  sixty-two  miles  per  hour,  on  the  road  from 
Trouville  to  Paris,  France,  gave  rise  to  a  good  deal 
of  controversy  in  the  public  press  and  at  gatherings 
of  physicians  and  lawyers  about  the  presumption 
of  survivorship,  as  bearing  upon  the  disposition  of 
their  estates.  As  usual,  when  a  scientific  question 
of  some  difficulty  comes  up  for  public  discussion, 
many  incorrect  notions  and  crude  conceptions  of 
the  law  bearing  on  this  subject  were  promulgated, 
with  the  dogmatic  assurance  characteristic  of  super- 
ficial knowledge.  I  therefore  thought  that  a  brief 
consideration  of  the  principles  applicable  in  such  a 
case,  with  a  cursory  review  of  their  history  and 
development,  would  be  of  interest,  especially  as 
this  subject  appears  never  to  have  been  discussed 
by  this  society.  It  has  been  impossible  for  me, 
amid  the  engrossing  cares  of  my  profession,  to 
devote  such  time  to  the  preparation  of  this  paper 
as  the  importance  and  interesting  phases  of  the 
matter  deserve;  my  object  will  be  attained  if  I 
shall  succeed  in  giving  a  mere  summary  of  the  not 
inconsiderable  mass  of  material  embraced  in  legis- 
lation, decisions,  and  treatises,  and  in  thereby  laying 

♦Read  before  the  Society  of  Medical  Jurisprudence, 
on  January  12,  1903. 
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a  basis  for  further  consideration  and  discussion 
hereafter  on  the  part  of  other  members  of  the  society. 

In  the  case  of  the  Fairs  the  subject  under  consider- 
ation lost  its  importance  for  the  reason  that  wills 
of  the  respective  parties  were  discovered,  whereby 
such  disposition  was  made  of  their  estates  that  the 
question  of  survivorship  would  not  have  played 
any  great  r61e  even  if  a  controversy  between  the 
respective  next  of  kin  of  Mr.  Charles  L.  Fair  and 
of  Mrs.  Fair  had  ended  in  a  litigation.  In  view  of 
a  compromise, t  however,  which  was  effected  between 
the  contending  parties,  a  consideration  of  the  result 
of  survivorship  in  that  case  would  be  purely  aca- 
demic, but  yet  quite  interesting,  as  there  has  rarely 
been  a  case  in  which  death  resulted  so  absolutely 
at  the  same  instant  and  practically  without  any 
evidence  bearing  on  the  question  of  survivorship. 
In  the  account  of  the  case,  as  nearly  as  I  have  been 
able  to  gather  it  from  what  may  uot  be  deemed  to  be 
the  most  authentic,  and  yet  the  only  available  source 
— the  public  press — it  appears  that  the  wife  of  the 
gate-keeper  of  the  Chateau  Buisson  du  Mai,  in  front 
of  which  the  accident  occurred,  and  the  chauffeur 
were  the  only  witnesses.  The  woman  ran  to  the 
assistance  of  the  chauffeur,  and  aided  him  in  extri- 
cating Mr.  and  Mrs.  Fair,  who,  according  to  one 
account,  were  buried  beneath  the  wrecked  machine, 
and,  as  alleged  by  the  woman,  were  in  the  last 
throes  of  death.  Both  had  sustained  ghastly  inju- 
ries, and  were  almost  unrecognizable.  Mr.  Fair's 
head  had  been  crushed  in  while  his  wife's  skull  was 
"split,"  and  in  so  far  as  these  witnesses  could  state 
they  were  both  dead,  although  the  woman  stated 
that  she  saw  "  the  gloved  fingers  of  one  hand  of  Mrs. 

t Interest  in  this  matter  has  been  revived  since  the 
writing  of  this  paper,  by  reason  of  an  action  commenced 
by  the  relatives  of  Mrs.  Fair  to  set  aside  the  compromise 
and  establish  the  survivorship  of  Mrs.  Fair. 
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Fair  slowly  open,  and  the  foot  of  Mr.  Fair  moving 
as  though  the  leg  was  drawing  up";  but  she  could 
not  state  which  movement  lasted  longer,  but  on 
the  contrary  that  they  "took  place  simultaneously." 

Dr.  Perriquet,  who  was  summoned  to  the  scene 
after  the  accident  from  the  neighboring  town  of 
Pacy-sur-Eure,  stated  that  when  he  reached  there, 
about  a  quarter  of  an  hour  after  the  occurrence, 
both  Mr.  and  Mrs.  Fair  were  dead.  They  had 
apparently  been  killed  outright,  and  from  the  nature 
of  the  wounds,  he  was  convinced  that  death  was 
instantaneous  in  both  cases.  Questioned  about  the 
movements  of  the  body  referred  to  by  the  wife  of 
the  gate-keeper,  he  said  that  he  was  convinced  that 
when  these  movements  occurred  life  was  quite 
extinct  in  both. 

The  chauffeur  was  too  much  dazed  and  frightened 
to  remember  anything,  but  says  that  when  he  saw 
his  masters  after  the  accident  he  believed  that  both 
were  dead. 

It  may,  therefore,  be  correctly  assumed  that  if 
a  litigation  had  arisen  about  this  matter,  and  the 
question  of  survivorship  had  come  up  for  adjudi- 
cation, it  would  have  been  impossible  to  ascertain 
which  of  the  two  had  died  first,  and  that,  in  the 
absence  of  evidence,  any  decision  in  the  case  would 
have  had  to  be  based  upon  the  fact  that  their  deaths 
were  simultaneous. 

Mr.  Fair  and  his  wife  were  not  only  residents  of 
the  State  of  California,  but  their  property  was 
located  there,  and  it  also  appears  that  their  wills 
were  executed  in  accordance  with  the  laws  of  that 
State.  Had  they  been  residents  of  a  State  in  which 
no  presumption  of  survivorship  is  recognized,  the 
question  under  examination  would  not  have  arisen, 
even  in  case  of  a  litigation  about  their  respective 
estates.  But  as  it  happens.  California  is  one  of  the 
only  two  States  in  the  Union  in  which  the  doctrine 
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of  presumption  of  survivorship  has  been  almost 
without  change  imported  from  the  civil  law  into 
the  statute  law  of  that  State,  so  that,  had  the  rights 
of  the  respective  claimants  to  the  estates  of  the 
Fairs  not  been  adjusted  by  compromise,  the  doctrine 
of  presumption  of  survivorship  would  have  had 
to  be  applied  by  the  Courts,  and  an  opportunity 
given  for  a  full  discussion  and  adjudication  upon 
the  subject. 

According  to  the  law  of  that  State  on  this  subject, 
when  several  persons  perish  in  the  same  calamity, 
and  they  are  over  fifteen  and  less  than  sixty  years  of 
age,  and  of  different  sexes  (as  was  the  case  with  Mr. 
and  Mrs.  Fair),  the  male  is  presumed  to  have  survived. 

I  have  not  been  able  to  ascertain  definitely  the 
contents  of  the  testaments  of  Mr.  and  Mrs.  Fair, 
but  it  appears  that  each  of  them  willed  some  or  all 
of  their  respective  estates  to  the  other.  It  is  there- 
fore clear  that,  in  so  far  as  Mr.  Fair's  testamentary 
disposition  to  his  wife  was  concerned,  that,  under 
the  presumption  of  his  survivorship,  and  in  the 
absence  of  evidence  of  her  survivorship,  would 
have  lapsed;  whereas  the  testamentary  disposition 
of  Mrs.  Fair's  property,  in  so  far  as  it  was  in  favor 
of  her  husband,  this  would  have  vested  in  him.  On 
the  other  hand,  had  the  wills  for  any  reason  been 
declared  invalid,  and  the  respective  parties  adjudged 
to  have  died  intestate,  the  succession  to  their 
respective  estates  would  have  been  governed  by 
the  provisions  of  the  California  Civil  Code  (§1386) 
according  to  which  (Subd.  2)  when,  as  in  the  case 
of  Mrs.  Fair,  a  person  dies  leaving  a  husband  and 
mother,  but  no  issue,  one-half  of  her  estate 
would  go  to  her  husband  and  the  remaining  half 
to  her  mother.  On  the  other  hand,  in  so  far  as 
Mr.  Fair  was  concerned,  in  his  case  Subdivision  3, 
§1386  of  the  Civil  Code  would  be  applicable,  which 
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provides  that  when  a  man  dies  leaving  neither 
issue,  wife,  nor  parents,  but  only  brothers  and  sisters, 
all  his  estate  goes  to  the  latter,  who  in  this  case 
would  have  been  his  sisters,  Mrs.  Herman  Oelrichs 
and  Mrs.  William  K.  Vanderbilt,  and  this,  on  the 
presumption  of  his  survivorship,  would  have  inclu- 
ded one-half  of  bis  wife's  estate. 

Of  course  it  is  idle  to  speculate  upon  a  purely 
academic  case,  and  I  have  only  dwelt  upon  this 
particular  instance  so  long,  as  it  is  of  such  recent 
occurrence,  and  attracted  such  wide  attention,  and 
is  so  excellent  an  illustration  of  the  doctrine  of 
survivorship  as  commonly  understood,  but  erro- 
neously supposed  to  prevail  generally.  Assuming 
the  doctrine  to  have  been  applied  to  the  Fair  case 
as  stated,  the  question  would  arise  whether  this 
would  be  the  more  desirable  and  more  advisable 
method  of  the  disposition  of  the  property  of  persons 
perishing  together  as  they  did,  or  whether  the 
doctrine  of  the  common  law  is  to  be  preferred, 
according  to  which  no  presumption  of  survivorship 
whatsoever  arises,  but  each  case  must  depend 
entirely  upon  such  evidence  as  may  be  adduced 
by  the  party  claiming  title  to  an  estate,  with 
reference  to  which  of  the  deceased  persons  lived 
the  longest.  In  order  to  arrive  at  some  intelligent 
conclusion  in  regard  to  which  of  these  methods  is 
preferable,  it  will  be  necessary  to  review  briefly  the 
principles  of  the  Roman  and  common  law,  respec- 
tively, governing  the  subject,  in  their  origin  and 
development.  This  I  propose  to  do  under  the 
following  topics: 

First:  The  provisions  of  the  Roman  or  civil  law 
with  reference  to  the  question  of  survivorship,  as 
originally  enacted  and  still  preserved  almost  intact 
in  various  countries,  and  in  two  of  the  United 
States,  and  incidentally  the  presumption  of  simul- 
taneous death  in  vogue  in  some  other  countries. 
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Second:  The  gradual  abandonment  of  all  rules 
of  presumption  in  the  jurisprudence  of  England. 

Third:  The  present  state  of  the  law  on  the 
subject  in  the  United  States. 

Fourth:  Which  of  the  systems  is  preferable,  the 
rules  of  presumption  of  the  civil  law,  or  the  pre- 
sumption of  simultaneous  death,  ,or  the  rules  of 
the  common  law  of  no  presumption  whatsoever? 

First. — By  the  Roman  or  civil  law,  as  laid  down 
in  the  Digest  (Liber  34,  title  5,  22,  23),  which  was 
published  A.D.  533,  under  a  commission  from  the 
Emperor  Justinian,  as  a  part  of  the  corpus  juris 
civilis,  and  which  was  the  embodiment  of  the  legal 
wisdom  of  a  thousand  years  of  ancient  Rome, 
republican,  imperial  and  Christian,  it  was  presumed 
among  other  things,  when  a  father  and  son  died 
together  in  a  battle  or  shipwreck,  that  the  son,  if 
above  the  age  of  puberty,  outlived  the  father,  but 
that  he  died  first  if  under  the  age  of  puberty ;  further- 
more, that  of  persons  dying  together,  if  all  were 
over  the  age  of  sixty,  the  youngest;  and  if  all  were 
under  the  age  of  fifteen,  the  oldest,  was  presumed 
to  have  survived.  As  between  males  and  females 
of  the  same  class,  the  presumption  was  that  the 
males  survived. 

I  shall  not  quote  the  provisions  of  the  Digest 
in  extenso,  as  the  same  principles  substantially  were 
embodied  in  the  Code  Napoleon  in  France,  which 
I  shall  refer  to  more  fully,  and  similar  rules  obtain 
at  present  in  Italy,  Spain,  and  Greece.  On  the  other 
hand,  in  some  countries  in  Europe,  as  for  example, 
Prussia,  Austria,  and  Holland,  the  presumption 
(in  the  absence  of  evidence)  is  that  death  was  simul- 
taneous. 

In  the  United  States,  only  in  Louisiana  and 
California,  principles  almost  identical  with  those 
laid  down  in  the  Code  Napoleon,  prevail. 

The  provisions  of  the  Code  Napoleon,  and  of  the 
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Code  of  Louisiana,  and  the  Code  of  Civil  Procedure 
of  California,  on  this  subject,  are  as  follows: 
Code  Napoleon,  Article  720: 

"If  several  persons,  respectively  called  to  the 
succession  of  each  other,  perish  by  one  and  the 
same  accident,  so  that  it  is  not  possible  to  ascertain 
which  of  them  died  first,  the  presumption  of  survi- 
vorship is  determined  by  the  circumstances  of  the 
event,  and  in  defect  of  such,  by  force  of  age  and  sex." 

The  Louisiana  Code  (Articles  930-931)  contains 
substantially  the  same  provisions  as  the  foregoing. 
So,  likewise,  the  Code  of  Civil  Procedure  of  Cali- 
fornia, Section  1963,  Subdivision  41,  only  that  the 
word  "calamity"  is  substituted  for  the  word 
"accident"  (under  which  in  a  certain  case  in  Cali- 
fornia— Hollister  vs.  Corders,  76  Calif.  649 — murder 
was  held  to  be  included  under  the  word  calamity). 

Article  721  of  the  Code  Napoleon  provides  as 
follows: 

"If  those  who  perished  together  were  under 
fifteen  years,  the  eldest  shall  be  presumed  to  have 
survived.  If  they  were  all  above  sixty,  the  youngest 
shall  be  presumed  to  have  survived.  If  some  were 
under  fifteen,  and  others  more  than  sixt3\  the  former 
shall  be  presumed  to  have  survived."  The  Louis- 
iana Code  (Article  932)  contains  the  same  pro- 
visions. So,  likewise  the  California  Code  (the 
first,  second,  and  third  clauses  of  Subdivision  41, 
Section  1963). 

Article  722  of  the  Code  Napoleon  provides: 

"If  those  who  perished  together  were  of  the  age 
of  fifteen  years  complete,  but  less  than  sixty,  the 
male  is  always  presumed  to  have  survived,  where 
there  is  equality  of  age,  or  if  the  difference  which 
exists  does  not  exceed  one  year. 

"  If  they  are  of  the  same  sex,  the  presumption  of 
survivorship  which  gives  rise  to  succession  according 
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to  the  order  of  nature  must  be  admitted;  thus  the 
younger  is  presumed  to  have  survived  the  elder." 

The  Louisiana  Code  (Article  933)  contains  the 
same  provisions,  and  the  California  Code  (Clause 
four  of 'Subdivision  41,  Section  1963)  contains  like 
provisions  in  the  following  language: 

"If  both  are  over  fifteen  and  under  sixty,  and 
the  sexes  are  different,  the  male  is  presumed  to  have 
survived.    If  the  sexes  are  the  same,  then  the  older." 

In  the  last  part  the  California  differs  from  the 
Code  Napoleon,  which  presumes  the  younger 
between  those  ages  to  have  survived,  if  both  are  of 
the  same  sex. 

The  California  Code  (in  the  fifth  clause  of  the 
subdivision  of  the  section  referred  to)  contains  the 
additional  provision: 

"If  one  is  under  fifteen  or  over  sixty,  and  the 
other  between  those  ages,  the  latter  is  presumed 
to  have  survived." 

Similar  legislation  to  the  foregoing  is  said  to  have 
been  advocated  by  Mr.  David  Dudley  Field,  in 
the  State  of  New  York,  in  his  first  draft  of  the 
proposed  Civil  Code,  which,  as  is  well  known,  how- 
ever, failed  of  adoption. 

I  have  been  somewhat  specific  in  giving  the  pro- 
visions of  the  Roman  law,  and  as  subsequently 
embodied  in  the  Code  Napoleon  in  France,  and  in 
other  countries,  as  well  as  in  the  States  of  California 
and  Louisiana,  in  order  to  present  a  clear  under- 
standing of  what  the  provisions  actually  were  and 
still  are  in  the  jurisdictions  where  the  principles  of 
the  Roman  law  on  this  subject  prevail  at  the  present 
time. 

Outside  of  those  jurisdictions,  however,  it  may 
be  said  that  the  modem  tendency  throughout  the 
world,  and  especially  in  England  and  the  United 
States,  has  been  to  disregard  not  only  these  pre- 
sumptions of  survivorship  but  all  presumptions  of 
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survivorship  in  cases  in  which  two  or  more  deaths 
occur  in  a  common  calamity,  catastrophe  or  dis- 
aster. 

Second. — This  brings  me  to  the  second  subdivision 
of  my  subject.  In  England  the  law  was  for  a  long 
time  unsettled,  and  it  was  so  declared  judicially 
by  no  less  an  authority  than  Lord  Mansfield,  in 
the  year  1767,  in  the  famous  case  of  King  vs.  Hay 
(i  Sir  William  Blackstone's  Reports,  page  640), 
known  as  "Lord  Mansfield's  undecided  case."  The 
question  of  survivorship  arose  in  that  case  in  conse- 
quence of  the  death  of  General  Stanwix,  his  wife, 
and  his  daughter  by  his  first  wife,  who  all  died 
together  while  crossing  the  Irish  Channel  from 
Dublin,  the  vessel  being  lost  at  sea,  and  in  the  quaint 
language  of  the  report  "no  account  of  the  manner 
of  her  perishing  had  ever  yet  arrived."  The  nearest 
relative  of  the  General  was  his  nephew,  and  the 
nearest  relative  of  the  daughter  was  a  brother  of 
the  General's  first  wife,  and  both  applied  for  admin- 
istration on  the  estate.  Lord  Mansfield  declared 
that  there  was  no  legal  principle  upon  which  he 
could  decide  the  matter,  and  so,  on  his  recommen- 
dation, the  parties  made  a  compromise. 

Thereafter  the  question  was  debated  in  all  its 
phases  until  the  leading  case  of  Underwood  vs. 
Wing  (19  Beav.  459),  which  was  reviewed  in  4  De 
G.  M.  &  G.,  633,  and  subsequently  in  the  House  of 
Lords  in  i860  in  8  House  of  Lord  Cases,  183, 
which  finally  settled  the  law  on  this  question  in 
England,  in  the  enunciation  of  the  principle  that 
the  English  law  was  opposed  definitely  to  any 
presumption  of  survivorship,  and  that  any  claim 
of  survivorship  must  be  proved. 

In  that  case  the  facts  in  dispute  were  with  refer- 
ence to  the  survivorship  of  a  husband  or  wife,  who 
died  in  a  shipwreck,  the  only  witness  being  a  seaman, 
whose   testimony   was   uncertain.    Experts  were 
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examined  as  to  the  comparative  duration  of  life 
in  cases  of  asphyxia,  as  between  males  and  females, 
with  the  weight  of  testimony  in  favor  of  the  sur- 
vivorship of  the  male.  On  the  trial  in  the  Court 
below  Sir  John  Romilly,  Master  of  the  Rolls,  said: 

"It  is  possible  to  speculate  to  an  unlimited 
extent,  but  to  come  to  a  safe  conclusion  or  to  a  defi- 
nite result  is,  in  my  opinion,  totally  impossible. 
.  .  .  My  opinion  is,  that  there  is  no  evidence 
to  show  me  who  is  the  survivor,  and  the  conclu- 
sion of  law  is  that  I  cannot  form  any  decision  on  the 
assumption  that  either  was  the  survivor."  And  on 
appeal  Lord  Chancellor Cran worth  said:  "We  may 
guess,  or  imagine,  or  fancy,  but  the  law  of  Eng- 
land requires  evidence." 

The  principle  laid  down  in  the  case  of  Underwood 
vs.  Wing,  disregarding  the  entire  doctrine  of  pre- 
sumptions of  survivorship,  has  laid  the  foundation 
for  all  subsequent  decisions  up  to  the  present  time, 
and  it  may  now  be  accepted  as  established  that 
according  to  the  law  of  England,  no  presumption 
of  survivorship  whatsoever  is  recognized. 

Third. — The  doctrine  laid  down  in  Underwood 
vs.  Wing,  of  the  entire  absence  of  any  presumption 
of  survivorship,  has  been  adopted  generally  in  the 
United  States,  always,  of  course,  excepting  California 
and  Louisiana.  There  have  been  numerous  decisions 
to  this  efTect  in  the  various  States  of  the  Union. 

The  leading  case  in  the  State  of  New  York  is 
Newell  vs.  Nichols,  12  Hun,  604,  being  a  unani- 
mous affirmance  of  the  decision,  and  on  the  opinion 
below,  of  Justice  Van  Vorst,  and  further  affirmed 
on  appeal  in  75  N.  Y.,  78. 

In  that  case  a  Mr.  Charles  W.  Walter,  together 
with  his  two  children,  Joseph  and  Mary,  by  his 
deceased  wife,  and  the  latter's  mother,  a  Mrs. 
Ridgway,  were  all  lost  at  sea  in  the  wreck  of  the 
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ill-fated  steamship  Schiller,  on  its  voyage  from 
New  York  to  Europe,  in  the  year  1874. 

There  was  no  evidence  to  show  which,  if  any, 
of  these  persons  survived  the  others.  The  action 
was  brought  to  obtain  a  judicial  construction  of  the 
will  of  the  deceased  Mrs.  Charles  W.  Walter,  and  to 
determine  the  respective  rights  of  certain  persons 
mentioned  in  the  will  as  entitled  to  remainders 
depending,  as  it  happened,  on  the  survivorship 
between  the  two  children. 

In  the  opinion  of  Judge  Van  Vorst  the  authorities 
are  fully  reviewed,  and  the  following  language 
used: 

"It  would  seem  to  be  unsafe  to  rely  upon  any 
presumption  arising,  either  from  age  or  sex,  in  regard 
to  survivorship  of  persons  exposed  to  a  common 
peril  by  the  sinking  of  a  ship.  It  is  true,  that  one 
might,  by  strength  and  powers  of  endurance,  survive 
the  other,  but  the  strongest  might  perish  first.  Ex- 
perience in  such  cases  shows  that  no  rule  can  be 
unalterably  adopted  to  determine  survivorship.' 

"In  the  case  at  bar,  there  being  no 
legal  presumption  of  survivorship,  no  rights  could 
have  been  transmitted  by  one  child  to  the  other, 
nor  to  his  or  her  heirs  or  next  of  kin,  and  under  the 
authorities  above  cited,  the  burthen  of  establishing 
a  survivorship  rests  upon  the  party  who  claims  any 
portion  of  the  estate  through  such  fact." 
"It  is  the  merest  speculation  or  conjecture  as  to 
whether  there  was  a  survivorship  at  all,  and  both 
cannot  be  entitled.  Nor  is  the  necessity  of  proving 
a  survivorship  wholl)^  obviated  through  an  attempted 
solution  of  the  difficulty  by  adjudging  an  intestacy 
as  to  the  remainder  at  the  death  of  the  children.  In 
such  condition  the  obstacle  is  not  overcome,  but 
only  postponed.  The  legal  title  was  not  in  the 
children,  and  they  had  nothing,  if  they  perished  in 
the  same  moment,  to  transmit." 

In  the  Court  of  Appeals  the  question  was  some- 
what re-examined,  and   Chief  Judge   Church  said 
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among  other  things,  in  referring  to  and  concurring 
in  the  opinion  below: 

"The  principal  points  decided  are:  ist.  That 
the  appellants  who  claim  through  a  survivorship 
must  prove  the  survivorship;  2d.  That  there  is 
no  presumption  in  law  of  survivorship  in  the  case  of 
persons  who  perish  by  a  common  disaster,  as  in  this 
case,  by  shipwreck,  without  other  evidence  tending 
to  prove  the  fact,  and  hence  that  the  party  upon 
whom  the  ontts  lies  fails  to  establish  it." 
"It  is  not  claimed  that  there  is  any  legal  presump- 
tion that  the  children  died  at  the  same  time.  Indeed, 
it  may  be  conceded  that  it  is  unlikely  that  they 
ceased  to  breathe  at  precisely  the  same  instant,  and 
as  a  physical  fact  it  may  perhaps  be  inferred  that 
they  did  not.  But  this  does  not  come  up  to  the 
standard  of  proof.  The  rule  is  that  the  law  will 
indulge  in  no  presumption  on  the  subject.  It  will 
not  raise  a  presumption  by  balancing  probabilities, 
either  that  there  was  a  survivor,  or  who  it  was.  In 
this  respect  the  common  law  differs  from  the  civil 
law.  Under  the  latter,  certain  rules  prevail  in 
respect  to  age,  sex,  and  physical  condition,  by  which 
survivorship  may  be  determined,  but  nothing  can 
be  more  uncertain  or  unsatisfactory  than  this  con- 
jectural mode  of  arriving  at  a  fact,  which  from  its 
nature  must  remain  uncertain,  and  often  upon 
the  existence  of  which  the  title  to  large  amounts 
of  property  depends."  .  .  "There  are  cases 
where  a  strong  probability,  in  theory  at  least,  would 
arise,  that  one  person  survived  another,  and  perhaps 
as  strong  as  that  that  there  was  a  survivor,  and  yet 
the  common  law  wisely  refrains  from  acting  upon  it 
in  either  case.  It  is  regarded  as  a  question  of  fact 
to  be  proved,  and  evidence  merely  that  two  or  more 
persons  perished  by  such  a  disaster  is  not  deemed 
sufficient.  If  there  are  other  circumstances  shown 
tending  to  prove  survivorship,  courts  will  then  look 
at  the  whole  case  for  the  purpose  of  determining 
the  question ;  but  if  only  the  fact  of  death  by  a  com- 
mon disaster  appears,  they  will  not  undertake  to 
solve  it  on  account  of  the  nature  of  the  question, 


and  its  inherent  uncertainty.  It  is  not  impossible 
for  two  persons  to  die  at  the  same  time;  and  when 
exposed  to  the  same  peril,  under  like  circumstances, 
it  is  not,  as  a  question  of  probability,  very  unlikely 
to  happen.  At  most,  the  difference  can  only  be  a 
few  brief  seconds.  The  scene  passes  at  once  beyond 
the  vision  of  human  penetration,  and  it  is  as  unbe- 
coming as  it  is  idle  for  judicial  tribunals  to  speculate 
or  guess  whether  during  the  momentary  life  struggle 
one  or  the  other  may  not  have  ceased  to  gasp  first, 
especially  when  the  transmission  of  title  to  property 
depends  upon  it,  and  hence,  in  the  absence  of  other 
evidence,  the  fact  is  assumed  to  be  unascertainable, 
and  property  rights  are  disposed  of  as  if  death 
occurred  at  the  same  time.  This  is  done  not  because 
the  fact  is  proved,  or  that  there  is  any  presumption 
to  that  effect,  but  because  there  is  no  evidence  and 
no  presumption  to  the  contrary.  The  authorities 
are  uniform  upon  this  doctrine,  biit  the  expressions 
of  some  of  the  judges  i'n  announcing  it  are  liable  to 
be  misunderstood  as  indicating  a  presumption  of 
simultaneous  death,  which  is  not  the  rule." 
"All  the  common  law  authorities  are  substantially 
the  same  way,  and  the  rule,  which  I  think  is  wise 
and  safe,  should  be  regarded  as  settled." 

The  most  recent  decision,  and  which  stamps  the 
authority  of  the  Supreme  Court  of  the  United 
States  upon  the  principle  laid  down  in  the  lead- 
ing English  and  American  cases,  is  the  one  re- 
ported in  the  newspapers  of  last  'Tuesday,  Jan- 
uary 6,  1903,  but  the  official  report  of  which  I 
have  been  unable  to  obtain  at  this  writing,  in 
the  Matter  of  the  Rhodes  Estate.  The  facts  in 
this  appear  to  be  that  Sophia  Rhodes  of  Washing- 
ton made  a  will  leaving  her  estate  to  her  son 
Eugene,  and  in  case  she  survived  him,  then  to  the 
Young  Women's  Christian  Home  of  that  city. 
The  testatrix  and  her  son  were  drowned  in  the 
wreck  of  the  steamer  Elbe,  January  30,  1895. 
The  personal  representatives  of  the  son  claimed 
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the  estate  for  his  next  of  kin,  on  the  ground  that 
prima  facie  the  title  vested  in  him,  and  that  the 
burden  of  proof  was  upon  the  Young  Women's 
Christian  Home  to  show  that  Mrs.  Rhodes  survived 
her  son.  The  Supreme  Court  of  the  District  of 
Columbia  decided  that  the  bequest  should  go  to 
the  Young  Women's  Christian  Home,  and  the  Court 
of  Appeals  for  the  District  of  Columbia,  on  the 
other  hand,  that  the  next  of  kin  of  the  son  were 
entitled.  In  reversing  the  last-mentioned  decision, 
Chief  Justice  Fuller  said: 

"The  rule  is  that  there  is  no  presumption  of 
survivorship  in  the  case  of  persons  who  perish  by 
a  common  disaster,  in  the  ab.sence  of  proof  tending 
to  show  the  order  of  dissolution,  and  that  circum- 
stances surrounding  the  calamity  of  the  character 
appearing  on  this  record  are  insufficient  to  create 
any  presumption  on  which  the  courts  can  act.  The 
question  of  actual  survivorship  is  regarded  as  unas- 
certainable,  and  descent  and  distribution  take  the 
same  course  as  if  the  deaths  had  been  simultaneous." 

From  the  foregoing  remark  of  Chief  Justice 
Fuller  it  may  be  surmised,  as  is  in  fact  true,  that 
notwithstanding  the  general  principle  that  there 
is  no  presumption  of  survivorship  at  common  law, 
yet  in  applying  the  rules  of  evidence  to  the  peculiar 
facts  of  some  cases,  certain  presumptions  are  indulged 
in.  For  example,  when  several  perish  in  a  common 
disaster,  but  in  a  proved  series  of  successive  events, 
separated  from  each  other  in  point  of  time  and 
character,  and  each  likely  to  produce  death,  differ- 
ences of  age,  sex,  health,  and  the  like,  may  raise  an 
inference  of  survivorship.  Thus  in  a  Florida  case 
(Smith  vs.  Croom,  7  Flor.  Rep.,  147)  in  which  a  father 
and  his  two  children  died  together  in  a  shipwreck, 
and  the  father  was  in  feeble  health  and  unable  to 
reach  the  upper  deck,  which  was  swept  by  the 
waves  last,  but  which  the  children  reached,  the 
father  was  presumed  to  have  died  first. 
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So,  also,  the  one  who  was  last  seen  or  heard  alive, 
although  subject  to  the  same  cause  of  death  as  those 
■who  perished  with  him,  is  presumed  to  have  survived 
the  others.  Thus  in  Pell  vs.  Ball  (i  Cheves'  South 
Carolina  Equity  Reports,  99)  where  a  husband  and 
wife  perished  at  sea  in  consequence  of  the  explosion 
•of  a  boiler  which  parted  the  ship,  and  the  wife  was 
seen  and  heard  calling  for  her  husband  after  the 
disaster,  but  he  was  not  heard  to  answer,  and  not 
seen  again  subsequent  to  the  explosion,  the  presump- 
tion was  that  the  wife  survived  the  husband. 

So,  also,  in  an  old  English  case  (Broughton  vs. 
Randall,  Cro.  Eliz.,  503)  in  which  father  and  son  were 
hanged  for  a  crime  "in  the  same  cart,"  and  the  son 
moved  his  legs  after  the  father  had  become  still, 
the  son  was  presumed  to  have  survived  the  father. 

Fourth. — The  foregoing  is  a  brief — a  very  brief — 
•outline  of  the  original  source  and  present  state  of 
the  law  on  this  subject.  It  remains  to  consider 
briefly  which  of  the  systems  indicated  is  preferable, 
namely,  the  rules  of  presumption  of  the  Roman 
law,  as  still  in  vogue  in  the  Latin  and  some  other 
•countries  of  Europe,  and  in  California  and  Louisi- 
ana in  this  country,  or  the  presumption  of  simul- 
taneous death  in  all  cases  as  prevalent  in  countries 
like  Prussia,  Austria,  and  Holland,  or  the  rule  of  the 
common  law  now  adopted  in  England  and  generally 
in  the  United  States,  of  no  presumption  whatsoever 
•either  as  to  survivorship  or  simultaneous  death. 

It  must  be  remembered  that  in  all  three  S3^stems 
actual  evidence  of  survivorship  overcomes  all  pre- 
sumptions, for  no  legislation  has  ever  gone  so  far 
as  to  hold  any  of  these  presumptions  to  be  con- 
clusive. They  are  in  all  cases  disputable  or  rebut- 
table presumptions.  The  question,  therefore,  nar- 
rows itself  down  to  this:  Ought  any  presumption 
whatsoever  to  be  indulged  in,  or  ought  in  every  case 
the  determination  of  succession  to  depend  upon  a 
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fair  preponderance  of  credible  evidence,  as  in  an3r 
other  litigated  case  in  which  a  certain  fact  is  to  be 
proved,  and,  in  the  absence  of  all  evidence  ought  the 
property  of  persons  thus  dying  together  to  be  disposed 
of  as  if  all  had  died  at  the  same  moment  of  time? 

The  importance  of  arriving  at  some  conclusion 
on  this  subject  is  evident  from  the  few  cases  ta 
which  I  have  already  referred  as  involving  the- 
question  of  title  to  estates,  utterly  at  variance  with 
what  were  the  probable  intentions  of  the  deceased. 
This  importance  will  appear  perhaps  still  more 
forcibly  in  considering,  for  example,  that  in  case 
of  testator  and  legaf;ee,  the  question  of  survivorship- 
of  one  or  the  other,  if  but  for  an  instant,  will  deter- 
mine a  lapse  of  the  legacy  or  the  contrary,  and 
the  consequent  rival  claims  between  the  personal' 
representatives  of  the  testator  and  legatee,  and  so 
on,  innumerable  illustrations  might  be  given  of  the 
great  difference  which  the  survivorship  of  one  over 
the  other  of  persons  thus  dying  will  make  in  the 
devolution  of  their  estates. 

In  countries  where  the  presumptions  of  survivor- 
ship exist,  there  have  been  many  learned  discussions- 
and  disputations  among  medical  and  other  scientific 
experts,  as  to  the  basis  for  assuming  a  continuance 
of  life  in  male  or  female,  adult  or  infant,  young  or 
old,  according  to  the  nature  of  the  calamity  in 
which  they  met  a  common  death.  These  discussions 
have  been  as  various  as  the  disasters  in  connection 
with  which  the  presumptions  of  survivorship  arose. 

Most  of  the  reported  cases  have  arisen  from  rival 
claims  to  the  property  of  persons  who  have  perished 
at  sea,  yet  similar  questions  also  have  arisen  in  cases 
of  those  who  died  in  a  railroad  disaster;  in  a  massacre, 
as,  for  example,  the  one  at  Cawnpore  in  1867  (Re 
Wainright,  i  Sev.  and  Tr.,  257)  through  murder,  as- 
in  the  case  of  a  mistress  and  housekeeper,  when 
the  former  had  left  by  will  everything  to  the  latter 
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<Doe  vs.  Nepean,  5  B.  &  C,  32);  on  the  other  hand, 
innumerable  are  the  cases,  of  course,  in  which 
numbers  of  persons  died  together,  but  many  of 
which  have  not  been  brought  before  the  courts  for 
judicial  determination  at  all.  One  of  the  most 
frequent  is  death  in  conflagrations,  in  battle,  in 
"earthquakes,  in  explosions;  as,  for  example,  on  the 
•occasion  of  numerous  deaths  from  a  premature 
explosion  of  fireworks  in  this  city  on  election  night 
'last  fall  at  Union  Square,  and  in  volcanic  eruptions, 
which  will  at  once  call  to  mind  the  recent  terrific 
■catastrophe  at  St.  Pierre,  Martinique,  where  30,000 
persons  were  overwhelmed  in  a  common  death, 
with  not  a  living  witness  to  testify  as  to  whether 
any  one  of  them  outlived  the  others. 

The  great  variety  of  circumstances,  therefore, 
under  which  such  synchronous  deaths  may  occur, 
must  be  considered  with  reference  to  the  doctrine 
of  presumptions  of  survivorship.  The  presumptions 
in  the  civil  or  Roman  law  are  undoubtedly  founded 
■on  many  centuries  of  observation  of  usual  occur- 
rences "according  to  the  order  of  nature,"  as  the 
Code  Napoleon  terms  it,  depending  on  differences 
of  age  and  sex.  AU  are  based  on  the  assumption 
that  the  person  deemed  to  have  survived,  was 
likely,  from  superior  strength,  to  have  struggled 
longest  against  death.  And  yet  we  cannot  leave 
out  of-  consideration  that  comparative  health, 
physical  strength,  courage,  bravery,  and  self- 
possession,  and  in  cases  of  drowning,  the  ability 
to  swim,  the  manner  of  apparel  as  well  as  hab- 
its of  temperance  or  intemperance,  may  be  as 
strong  factors  in  assisting  or,  on  the  other  hand, 
impeding  the  struggle  against  death,  as  differences 
•of  age  and  sex,  and  that  these  fortuitous  circum- 
stances may,  in  a  large  number  of  cases,  entirely 
reverse  and  change  the  theory  of  survivorship  of 
•the  civil  law.    To  these  may  be  added  a  further 
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element  antagonistic  to  the  presumptions  of  the 
civil  law,  that  in  some  cases,  according  to  scientific- 
authorities,  the  strongest  perish  first,  and  the  male- 
rather  than  the  female.  Dr.  Beck  relates  an  incident 
in  which,  in  a  caravan,  suffering  from  want  of  water 
in  the  Nubian  desert  "the  younger  slaves  bore 
thirst  better  than  the  rest;  and  while  the  grown-up^- 
boys  all  died,  the  children  reached  Egypt  in  safety." 
The  same  author  thinks  that  persons  with  a  tendency 
to  affections  of  the  head  or  lungs  should  be  deemed 
the  first  victims  in  cases  in  which  these  parts  of  the 
body  are  likely  to  be  affected  by  the  accident  or 
calamity. 

Another  author  claims  that  death  from  hunger 
occurs  soonest  in  the  young  and  robust,  their  vital 
organs  being  accustomed  to  more  pronounced 
action  than  those  of  persons  past  adiilt  age.  (See 
"Chambers'  Pocket  Miscellany,"  Vol.  i8,  p.  119.) 
Dr.  John  J.  Reese,  in  his  work  on  "Medical  Juris- 
prudence," Philadelphia,  1894,  says  that  "in  deaths 
from  asphyxia  (apnia),  as  in  smothering  or  breathing 
noxious  gases,  as  women  require  less  oxygen  than 
men,  the  probabilities  are  in  favor  of  the  former, 
other  things  being  equal."  He  relates  that  in  Paris, 
in  one  year,  from  1834-1835,  there  occurred  360 
cases  of  death  by  inhalation  of  charcoal  vapors, 
and  that  of  this  number,  in  nineteen  cases,  in  which  a 
man  and  woman  were  exposed  together,  only  three 
survived — all  women.  Dr.  Beck  relates  a  case 
in  which  a  man,  wife,  and  child  were  all  asphyxiated, 
while  sleeping  in  a  room,  from  vapors  of  a  coal- 
stove.  In  the  morning  the  man  was  found  dead, 
the  child  dying,  but  the  woman  recovered. 

Again,  as  between  young  and  old,  Reese  asserts 
that  the  verj'  young  and  very  old  can  stand  heat 
better,  but  cold  less,  than  persons  in  adult  or  middle 
life. 

Dr.  Krugelstein  relates  a  case  of  a  young  maa 
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and  his  betrothed,  who  were  lost  in  the  Catacombs, 
near  Maestricht,  and  at  the  end  of  the  third  day 
they  were  found,  the  man  dead,  while  the  young 
woman  was  resuscitated,  and  lived  to  an  extreme 
old  age — as  an  illustration  that  in  cases  of  starvation, 
the  female  has  a  better  chance  of  survivorship  than 
the  male.  Bocker  claims  that  women  can  bear  loss 
of  blood  longer  than  men. 

In  actual  decisions  under  the  Code  Napoleon 
some  very  curious  cases  have  arisen,  not  strictly 
based  upon  difTerences  of  age  or  sex,  but  rather  on 
additional  presumptions  which  do  not  appear  to 
have  been  founded  upon  any  actual  evidence.  Thus 
in  deciding  cases  arising  out  of  the  massacre  of  the 
Huguenots  on  St.  Bartholomew's  day,  the  Parlia- 
ment of  Paris  acted  on  the  presumption  that  the 
older  persons,  as  having  been  more  likely  to  have 
offered  resistance,  were  assassinated  first,  and  in 
the  case  of  Madame  Dumoulin  and  her  two  children, 
it  was  presumed,  probably  for  the  same  reason, 
that  the  robbers  first  killed  the  mother. 

In  view  of  these  innumerable  circumstances, 
which  tmdoubtedly  have  a  bearing  upon  the  question 
of  survivorship,  the  presumptions  of  the  civil  law, 
based  as  they  are  entirely  upon  difTerences  of  age 
and  sex,  and  likewise  the  statutory  presumptions 
in  vogue  in  some  countries  of  simultaneous  death, 
appear  neither  of  them  to  rest  upon  any  logical 
foundation.  As  proof  of  the  futility  of  all  artificial 
presumptions  of  survivorship,  may  be  mentioned 
the  case  of  the  loss  of  the  steamer  Asia,  in  a  storm 
on  Lake  Superior,  in  the  month  of  November,  1882. 
The  captain  and  mate,  who  had  in  their  favor 
strong  and  hardened  constitutions,  together  with 
the  passengers,  including  a  mere  boy  and  girl, 
sought  refuge  in  one  of  the  boats.  Yet  out  of  this 
whole  number  the  boy  and  girl  survived,  all  the 
rest    either    sinking    from    sheer    exhaustion,  or 
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being  drowned  as  the  boat  capsized.  Again,  there 
are  instances  recorded  in  which  a  woman  has  survived 
the  whole  number  of  a  ship's  crew  and  passengers. 
Such  occurrences  as  these  set  at  defiance  all  attempts 
to  formulate  any  presumption  which  may  be  said 
to  have  reason  or  experience  in  its  favor.  An 
arbitrary  rule  is  all  that  can  be  arrived  at,  and 
taking  everything  into  consideration,  the  most 
reasonable  and  logical  rule  would  seem  to  be  the 
one  which  now  has  been  generally  adopted  in  our 
law,  namely,  that  when  it  is  necessary  or  important 
to  ascertain  or  consider  which  of  several  persons 
survived,  and  there  is  no  evidence  respecting  the 
circumstances  of  the  calamity,  no  presumption 
whatsoever  will  be  indulged  in,  but  the  conclusion 
adopted  that  all  perished  together. 

It  may  well  be  that  on  the  assumption  that, 
in  the  absence  of  evidence,  there  is  no  survivorship, 
the  intended  testamentary  disposition  of  property 
made  by  persons  thus  dying  together,  may  be 
wholly  nullified  and  their  estates  diverted  in  a 
manner  entirely  contrary  to  what  they  expected. 
But  this  can  be  readily  obviated  by  inserting  a 
proper  clause  in  their  wills,  a  practice  which  I  have 
uniformly  followed  for  many  years,  providing  for 
the  disposition  of  their  estate,  in  ease  of  the  occur- 
rence of  the  death  of  the  testator  and  legatee  or 
devisee  in  a  common  disaster.  This  is  entirely 
practicable  as  between  husband  and  wife,  and  also 
in  most  other  cases  in  which  it  is  likely  that  persons 
mentioned  in  a  will  may  perish  together,  while 
traveling  or  otherwise.  And  on  the  other  hand, 
in  cases  of  intestacy,  it  may  well  be  assumed  that 
the  statutes  of  distribution  and  descent  will  regulate 
the  devolution  of  property  quite  as  wisely  and  well 
as  if  complicated  and  confused  through  artificial 
distinctions  of  survivorship,  which  cannot  be  said 
to  be  borne  out  either  by  uniform  experience  or  to 
rest  on  any  reasonable  or  scientific  basis. 
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THE  RESPONSIBILITY  OF  A  CHILD  FOR  ITS  TORTS 
OR  WRONGS. 1 

In  order  to  cover  the  field  suggested  in  this  title,  the  respon- 
sibility of  a  child  in  criminal  actions  ought  also  to  be  briefly 
reviewed,  but  as  the  scope  of  this  paper  is  already  greater  than 
it  is  possible  to  exhaust  within  a  reasonable  period  of  time,  it 
will  have  to  be  confined,  in  its  main  features,  strictly  to  the  sub- 
ject of  civil  actions  for  damages,  for  torts  or  wrongs  committed 
by  children. 

The  theory  of  the  law,  on  the  maxim  that  there  is  no  wrong 
without  a  remedy,  is,  that,  whether  a  child  is  responsible  for  its 
acts,  or  not,  from  a  psychological  point  of  view,  or,  as  we 
lawyers  term  it,  is  .swi  juris,  nevertheless  whatever  damage  re- 
sults from  its  torts,  must  be  compensated  for  by  it  —  the  same 
as  holds  true  of  a  lunatic,  for  example  —  as  the  active  source  of 
the  injury  done.  The  law,  however,  goes  further  than  merely 
holding  the  child  responsible  in  what  are  termed  compensatory 
damages,  that  is  to  say,  compensation  for  the  actual  damages 
proved,  but  in  case  the  further  element  of  sufiicient  intelligence 
to  comprehend  the  consequences  of  its  acts,  and,  therefore,  in- 
tent, and,  inferentially,  malice,  can  be  proved,  even  exemplary 
or  punitive  damages  may  be  recovered  in  addition  to  mere  com- 
pensation for  the  injury  inflicted. 

Both  at  common  law  and  by  statute,  the  age  of  the  child  has 
an  important  bearing  on  the  question  of  intent,  or  malice,  and 
this  applies  to  torts,  as  well  as  to  crimes,  the  distinction  between 
which  it  is  sometimes  difficult  to  draw,  as  for  many  torts,  where 
the  element  of  intent  is  present,  also  criminal  actions  will  lie; 
the  distinction  being  simply  that  in  civil  actions  for  torts  or 

1  Read  before  the  Society  of  Medi-  West  Forty-third  street,  New  York, 
cal  Jurisprudence  on  January  11th,  by  Theodore  Sutro,  of  the  New 
1904,  at  the  Academy  of  Medicine,  17    York  Bar,  Freeident  of  the  Society. 
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wrongs  the  object  is  damages,  whereas  the  object  of  a  criminal 
proceeding  is  onlv  to  punish  the  offender  in  the  name  of  the 
people. 

According  to  the  Penal  Code  of  the  State  of  New  York,i  a 
child  less  than  seven  years  of  age  is  conclusively  presumed  to  be 
incapable  of  committing  a  crime;  between  the  ages  of  seven  and 
twelve,  it  is  also  presumed  to  be  incapable  of  committing  a  crime, 
but  the  presumption  in  the  latter  case  is  not  conclusive,  and  the 
burden  of  proof  is  on  the  prosecution  to  establish  that  the  child 
comprehended  the  consequences  of  its  acts.  After  the  age  of 
twelve,  there  is  no  presumption  on  behalf  of  the  child,  but  it  is 
responsible  for  its  acts,  the  same  as  an  adult.  This  classification 
is  based  to  a  large  extent  on  the  common  law,  and  in  general  is 
applicable  also,  though  not  controlling,  in  civil  actions  against 
children  for  their  torts  where  it  is  sought  to  recover  more  than 
compensatory  damages,  that  is,  punitive  or  exemplary  damages. 

The  subject,  therefore,  naturally  divides  itself  into  the  two 
general  topics  of  the  responsibility  of  the  child  in  compensator}' 
and  in  punitive  damages,  and  I  shall  first  consider  it  with  refer- 
ence to  the  question  of 

I.   COMPEXSATOBY  DAMAGES. 

In  January,  1902,  I  was  retained  by  a  physician  on  behalf  of 
one  of  his  patients,  to  commence  an  action  for  damages  by 
reason  of  an  assault  and  battery  alleged  to  have  been  committed 
upon  her  b}-  a  child  (a  boy)  aged  nine  years  at  the  time 
of  the  alleged  offense.  After  an  investigation  of  the  matter,  I 
concluded  to  commence  an  action  against  the  boy  himself.  I 
found  that  not  only  members  of  the  bar,  but  of  the  bench, 
when  the  case  came  to  trial,  expressed  surprise  that  an  action 
should  be  brought  in  this  manner  against  the  boy  directly.  It 
is  therefore  excusable  that  laymen  should  labor  under  the  same 
misapprehension  which  the  profession,  and  even  the  bench  to  a 
certain  extent,  seem  to  have  been  laboring  under,  that  an  action 
for  a  wrong,  or,  in  professional  parlance,  a  tort,  ought  to  be 
brought  either  against  the  parents  of  the  child,  or  its  guardian. 
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or  in  some  other  way  than  against  the  child  personally.  As  a 
matter  of  fact,  however,  no  action  whatsoever  lies  for  a  tort 
of  this  kind  against  any  one,  except  the  child  directly,  regarding 
which  the  law  is  so  well  settled  that  it  admits  of  no  doubt. 

The  law  on  this  subject  was  well  stated  in  the  case  of  Schloss- 
berg  v.Lahr,'^  by  Judge  Van  Brunt,  in  the  following  language  :  — 

"  There  is  no  case  in  the  courts  of  this  State  which  holds  that 
both  the  infant  and  the  parent  are  liable  for  the  trespasses 
of  a  minor  child."    «    *  * 

And  in  Tifft  v.  Tifft^^  where  defendant's  infant  daughter  set 
his  dog  on  plaintiff's  hog,  killing  it,  the  court  held  that  the  de- 
fendant was  not  liable  for  the  act  of  his  child ;  that  the  plaintiff 
must  look  to  the  child. 

The  facts  in  this  case  so  well  illustrate  this  principle  that  it 
will  be  both  interesting  and  useful  to  quote  them  in  detail. 
The  case  came  up  on  error  to  the  highest  court  in  the  State 
of  New  York,  at  that  time  (1845)  the  Supreme  Court  sitting  at 
itlbany,  from  the  Eensselaer  Common  Pleas:  — 

"  Simon  Tifft  sued  John  Tifft  in  trespass  before  a  justice,  and 
declared  as  follows :  '  The  plaintiff  in  this  cause  declares  against 
the  defendant  in  this  cause  in  action  of  trespass  as  follows,  to 
wit,  that  on  or  about  the  3d  day  of  August,  1843,  the  plaintiff 
in  this  cause  was  owner  of  a  certain  swine,  in  the  town  of 
Nassau  and  in  said  county,  of  great  value,  to  wit,  worth  $15, 
and  the  said  defendant  or  his  family  did  then  and  there  beat 
and  wound  and  set  his  dog  on  said  swine  in  such  a  cruel  and  un- 
lawful manner  that  the  said  swine  soon  died.  Also  for  various 
other  swine  unlawfully  beat,  wounded  and  killed,  by  his,  the 
defendant's  family  and  dog,  in  each  and  every  day  from  the 
26th  day  of  September,  1837,  up  to  this  date  (26th  September, 
1843)  in  the  place  above  stated,  for  which  the  plaintiff  brings 
this  suit  and  claims  $100.'  The  defendant  pleaded  the  general 
issue.  On  the  trial  the  plaintiff  proved  that  his  hog  got  into 
the  defendant's  lot;  the  defendant's  daughter  came  out  with 
the  defendant's  dog,  and  said  «  Stuboy ' ;  the  dog  immediately 
fell  upon  the  hog,  and  after  chasing  and  worrying  the  hog  about 


1  60  How.  Pr.  450  (N.  Y.). 
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fifteen  minutes,  the  hog  laid  down  and  died.  The  defendant 
objected  to  proof  of  what  his  daughter  said  to  the  dog,  unless 
the  defendant  was  present,  but  the  evidence  was  received.  After 
proving  the  value  of  the  hog,  the  plaintiff  rested.  The  defend- 
ant moved  for  a  nonsuit  '  on  the  ground  of  the  insufficiency  of 
the  declaration  for  not  alleging  that  the  dog  was  a  malicious 
animal  and  the  defendant  had  knowledge  of  it ;  and  that  Ursula 
Tifft  (the  daughter)  should  be  impleaded  with  the  defendant; 
that  the  action  should  be  case  instead  of  trespass.'  Over- 
ruled. The  defendant  then  called  and  examined  several 
witnesses.  There  was  no  proof  that  the  defendant  was  present 
or  that  he  directed,  or  had  in  any  way  approved  of  what  his 
daughter  did ;  nor  was  there  any  proof  that  the  dog  was  a  mis- 
chievous animal;  but,  on  the  contrary,  the  only  witness  who 
spoke  on  the  subject  said  he  had  not  seen  the  dog  commit  any 
depredations,  and  that  he  was  not  a  savage  dog.  After  taking 
three  days  for  consideration,  the  justice  rendered  judgment  for 
the  plaintiff  for  $6.04  damages  besides  costs.  On  certiorari  the 
Common  Pleas  affirmed  the  judgment." 

Chief  Justice  Bronson,  speaking  for  the  court,  says :  — 
"  The  defendant  was  not  answerable  for  the  act  of  his  daugh- 
ter, done  in  his  absence,  and  without  his  authority  or  approval; 
but  the  daughter,  whether  an  infant  or  not,  was  answerable  for 
her  own  trespass."  *  *  *  "  There  was  no  room  for  a  mis- 
take about  the  facts  in  this  case ;  and  they  fell  far  short  of 
making  out  a'cause  of  action  against  the  defendant.  There  was 
a  total  defect  of  evidence  upon  some  of  the  most  material  points. 
The  justice  undoubtedly  decided  wrong  upon  a  point  of  law.  He 
must  have  held  that  the  defendant  was  answerable  for  the  tres- 
pass of  his  daughter  or  his  dog,  without  proving  anything  whatever 
beyond  the  fact  that  the  girl  or  the  animal  did  the  wrong." 

Accordingly  in  the  case  within  my  own  experience,  above 
mentioned,  the  boy,  defendant,  was  sued  not  only  for  compen- 
satory damages,  but  also,  on  evidence  to  my  satisfaction,  of 
intent  on  his  part,  for  vindictive  or  punitive  damages.  It 
was  on  this  theory  that  the  case  was  tried.  The  facts,  in  brief, 
were  that  the  boy  was  charged  with  having  committed  an  assault 
and  battery  upon  his  governess,  a  rather  slight  person,  who,  at 
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the  time  of  the  assault  was  thirty-eight  years  of  age,  unmarried, 
and  who  had  prior  to  that  time  always  been  in  good  health. 
The  boy  suddenly  jumped  on  the  back  of  the  governess,  while 
she  was  about  to  give  him  and  his  still  younger  sister  a  bath,  as 
it  was  her  duty,  and  pulled  her  shoulders  down  backwards,  and 
struck  her  and  otherwise  assaulted  her,  so  that  she  fainted. 
Immediately  after  this  assault  a  well  defined  case  of  hysteria 
major,  as  the  experts  termed  it  on  the  trial,  developed  in  the 
woman.  Her  hysterical  condition  was  so  manifest  on  the  trial 
that  while  there  was  some  doubt  apparently  in  the  mind  of  the 
court,  and  clearly  in  the  minds  of  the  father  of  the  child,  and 
of  his  counsel,  about  its  genuineness,  and  they  were  inclined  to 
believe  that  she  was  malingering  —  before  the  close  of  the  trial, 
not  only  the  court  and  jury,  but  the  opposing  side  appeared  to 
be  quite  convinced  that  the  woman  was  really  suffering  with 
this  disease  in  an  extreme  degree.  The  only  question  of  doubt 
^that  remained  on  this  point  was  whether  the  boy  could  have 
committed  an  assault  sufficient  to  have  produced  this  effect. 
The  boy  was  even  at  the  time  of  the  trial,  when  he  was  twelve 
years  of  age,  the  assault  having  been  committed  three  years 
prior  thereto,  rather  delicate  in  appearance  and  rather  under- 
sized for  his  age.  The  defense  tried  to  show  by  calling  a 
physician,  who  is  well  known  in  the  city  of  New  York  as  a 
student  of  physical  development,  and  an  expert  on  that  subject, 
that  the  result,  which  we  claimed,  could  not  possibly  have  been 
produced  by  a  child  of  his  calibre.  Yet  the  fact  remained  that 
the  woman  was  absolutely  healthy  before  this  occurrence,  and 
immediately  subsequent  thereto  became  a  physical  and  nervous^ 
wreck.  Eminent  alienists  who  were  consulted  by  me,  and  some 
of  whom  appeared  as  experts  on  the  trial  —  three  of  them  dis- 
tinguished members  of  this  society  —  stated  it  as  their  positive 
belief  that  the  condition  of  this  woman  was  undoubtedly 
due  to  this  assault.  It  was  established  as  a  medico-legal 
proposition  that  a  case  of  hysteria  major  could  develop, 
not  necessarily  predicated  upon  the  amount  of  force 
or  violence  used,  but  upon  the  suddenness  and  unex- 
pected nature  of  the  attack,  provided  it  was  coupled 
with  fear  and  great  apprehension  on  the  part  of  the  persott 
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attacked,  which  was  precisely  our  case.  The  plaintiff  claimed 
that  she  felt  after  the  assault  as  if  her  back  was  breaking  in  two, 
as  if  her  head  was  severed  from  her  body  and  rolling  on  the 
floor  and  that  she  was  afraid  that  she  was  going  to  die,  and  gave 
other  testimony,  which  time  precludes  me  fron^  citing,  establish- 
ing conclusively  that  it  was  not  the  assault  itself,  but  the  shock 
and  fear  connected  with  it,  which  were  the  main  elements  in 
producing  her  condition.  The  difficulty,  however,  of  the  case, 
consisted  in  convincing  the  jury  —  twelve  laymen  —  that  such  a 
slight  child  could  produce  an  injury  of  this  kind,  and  to  over- 
come their  prejudice  against  a  judgment  being  entered,  as  it  would 
have  been  entered  in  this  case,  against  the  child  itself.  There 
were  two  trials  and  on  each  trial  the  jury  stood  about  evenly 
divided,  in  other  words,  the}-  disagreed,  the  first  trial  lasting  six 
daj's,  and  the  second  trial  lasting  eight  days.  Before  a  third 
trial  could  take  place,  the  condition  of  the  plaintiff  became  such 
that  I  concluded  that  it  would  be  impossible  to  subject  her  to 
the  excitement  and  hardship  of  another  similar  protracted  ordeal 
in  court,  which,  in  itself,  in  cases  of  hysteria,  tends  to  aggravate 
the  disease  —  and  as  the  other  side  made  overtures  of  settlement, 
I  finally  concluded  that  in  the  interest  of  my  client,  though  at  a 
great  personal  sacrifice  on  my  part,  the  only  resource  that  was 
left  would  be  to  secure  her  a  small  fund  with  which  to  endeavor 
to  alleviate,  and,  if  possible,  cure  her  ailments,  however  inade- 
quate and  unsatisfactor}',  from  the  point  of  view  of  compensa- 
lion,  the  sum  which  she  received  appeared  to  be. 

At  the  first  trial,  the  court  ruled  out  all  evidence  on  our  part, 
tending  to  show  sufficient  intelligence  on  the  part  of  the  boy,  to 
demonstrate  that  the  assault  was  committed  with  intent  and 
jnalice.  On  the  second  trial  the  court  took  a  different  view,  and 
•charged  the  jury,  on  this  point,  in  accordance  with  well  estab- 
lished principles  of  law,  to  which  I  shall  recur  later  on. 

I  have  taken  this  case  as  an  illustration,  as  it  is  one  within 
recent  and  actual  experience,  and  attracted  a  good  deal  of  at- 
tention and  discussion,  not  only  because  of  the  doubt  in  the 
minds  of  the  public  whether  such  an  action  could  be  brought 
directly  against  a  child  at  aU,  but  also  as  to  whether  so  young  a 
child  ought  to  be  held  responsible  for  such  acts.    I  have  neither 
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the  time  nor  the  inclination  to  discuss  this  ethical  side  of  the 
question,  as  it  does  not  concern  me  in  my  professional  capacity, 
and  I  am  speaking  to  professional  men.  With  reference  to  the 
special  case,  which  I  have  mentioned,  certainly  some  redress 
should  have  been  obtained  by  the  unfortunate  woman  who,  I  am 
absolutely  convinced,  wasbroughttotheterrible  conditionin  which 
I  found  her  through  the  wrongful  act  of  this  boy,  and  as  the  law 
now  stands,  there  was  no  civil  remedy,  except  an  action  directly 
against  the  boy.  Whether  other  remedies  should  be  devised 
through  statutory  provisions,  in  derogation  of  the  common  law 
right  to  bring  such  an  action,  is  an  interesting  subject  for  con- 
sideration, and  I  shall  revert  to  it  briefly  further  on. 

It  would  lead  too  far  to  review  or  even  mention  all^he  cases  in 
which  actions  have  been  brought  against  children  in  this  country 
alone,  for  torts  or  wrongs,  in  the  civil  courts,  but  among  them 
I  may  mention  briefly  as  examples  a  few  of  the  more  noted 
ones : — 

In  Eckstein  v.  Frank,^  an  infant  was  held  liable  in  tort  for 
fraudulently  obtaining  goods  on  credit.  The  court,  in  its 
opinion,  quotes  the  following  statement  of  Lord  Chancellor 
Cowper :  — 

"If  an  infant  is  old  and  cunning  enough  to  contrive  and 
carry  out  a  fraud,  he  ought  to  make  satisfaction  for  it." 

In  Conklin  v.  Thompson,'^  an  action  was  sustained  against  an 
infant  fourteen  years  of  age  to  recover  the  value  of  a  horse, 
which  died  of  sudden  fright  caused  by  the  explosion  of  a  fire 
cracker  thrown  under  him  by  the  defendant. 

In  Conway  v.  Beed,^  a  boy  twelve  or  thirteen  years  of  age 
was  held  liable  for  carelessly  and  negligently  shooting  plaintiff 
with  a  gun. 

In  Peterson  v.  Haffner,*  an  infant  between  thirteen  and  four- 
teen years  old,  who  threw  some  mortar  at  the  head  of  a  boy, 
and  a  piece  flew  off  and  hit  another  boy  in  the  eye,  causing  the 
loss  of  the  eye,  was  held  liable,  although  no  anger  or  intent  to 
injure  was  shown.  Infancy  was  pleaded  as  a  defense,  but  it  was 
held  not  to  be  good. 


1  1  Daly,  334  (N.  Y.). 
s  29  Barb.  218  (N.  Y.). 
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Bullock  V.  Babcock,^  was  an  action  where  defendant,  who  was 
about  twelve  years  old,  shot  (apparently  b}-  accident)  a  school- 
mate in  the  eye,  causing  blindness.  It  was  held  that  infants  are 
liable  in  the  same  manner  as  adults,  for  torts,  and  where  the 
injury  is  not  the  result  of  unavoidable  accident,  though  the 
blame  be  very  slight,  the  sufferer  is  entitled  to  recover  the 
damages  suffered. 

The  case  of  Campbell  v.  Stakes,^  decides  that  an  action  of 
trespass  may  be  maintained  against  an  infant  for  driving  a  mare 
with  such  violence,  and  otherwise  cruelly  treating  her,  that  she 
died. 

Hutching  v.  Enger,^  holds  that  a  child  six  years  of  age  is 
liable  in  ^amage  for  breaking  and  entering  the  plaintiff's 
premises  and  destroying  his  shrubbery  and  flowers. 

It  may  therefore  be  assumed  to  be  a  fully  established  principle 
that,  irrespective  of  intent  or  malice,  a  child,  no  matter  how 
immature,  is  held  responsible  in  compensatory  damages  for  the 
consequences  of  its  wrongful  acts,  simply  because  there  ought  to 
be  some  remedy  in  the  hands  of  the  injured  person;  and  a  judg- 
ment against  a  child,  based  on  this  principle,  cannot  be  regarded 
as  any  detej-mination  as  to  the  mental  responsibility  of  the  child 
from  a  medical  point  of  view.  It  is  simply  that  the  resulting 
injury  is  to  be  made  good  by  visiting  it  upon  the  active  cause, 
the  same  as  it  would  be,  as  already  stated,  in  the  case  of  a  lunatic 
or  other  incompetent.  As  illustrative  of  this  principle,  the 
leading  case  of  Williams  v.  Hays,^  may  be  mentioned.  It -dis- 
cusses this  principle  fully  from  every  point  of  view,  and  reviews 
incidentally  the  liability  of  infants  for  their  torts. 

The  defendant  in  that  case  was  sailing  a  vessel,  and  was  over 
two  days  constantly  on  duty,  and  then  becoming  exhausted  went 
into  his  cabin,  leaving  the  vessel  in  charge  of  the  mate  and  crew ; 
the  mate  found  the  rudder  broken  and  useless;  he  so  informed 
the  defendant,  who,  however,  refused  to  believe  the  vessel  in 
trouble,  and  refused  the  assistance  of  tugs,  the  masters  of  which 
told  him  that  his  vessel  was  drifting  on  shore.  The  result  was 
that  the  vessel  did  drift  on  shore,  and  became  a  total  loss.  The 


>  3  Wend.  391  (N.  Y.). 
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defendant  claimed  that  from  the  time  he  came  into  his  cabin  until 
he  found  himself  on  shore,  he  was  unconscious  and  did  not  know 
what  had  occurred;  that  in  fact  he  was  from  some  cause  insane 
and  therefore  not  responsible  for  the  loss  of  the  vessel,  for  which 
the  action  was  brought  against  him.  It  was  held,  that  not- 
withstanding this  defense,  the  defendant  was  responsible 
for  the  loss.  The  question  involved  in  the  case  was  whether 
a  person  to  all  intents  and  purposes  non  compos  mentis, 
was  liable  for  his  negligent  acts.  It  was  taken  for  granted  that 
he  would  have  been  responsible  for  his  active  torts.  It  pushed 
the  principle  of  responsibility  to  an  extreme  in  holding  that 
such  a  person  is  liable  for  the  consequences  even  of  his  negli- 
gence. 

A  few  quotations  from  the  opinion  in  that  case  will  put  the 
proposition  here  enunciated  in  a  clearer  light  than  any  language 
of  my  own.  Judge  Earl,  in  speaking  for  the  Court  of  Appeals, 
says : — 

"  The  important  question  for  us  to  determine  then  is  whether 
the  insanity  of  the  defendant  furnishes  a  defense  to  the  plaintiff's 
claim,  and  I  think  it  does  not.  The  general  rule  is  that  an 
insane  person  is  just  as  responsible  for  his  torts  as  a  sane  person, 
and  the  rule  applies  to  all  torts,  except  perhaps  those  in  which 
malice  and,  therefore,  intention,  actual  or  imputed,  is  a  neces- 
sary ingredient,  like  libel,  slander  and  malicious  prosecution.  In 
all  other  torts,  intention  is  not  an  ingredient,  and  the  actor  is 
responsible,  although  he  acted  with  a  good  and  even  laudable 
purpose,  without  any  malice.  The  law  looks  to  the  person 
damaged  by  another  and  seeks  to  make  him  whole,  without 
reference  to  the  purpose  or  condition,  mental  or  physical,  of 
the  person  causing  the  damage. 

"  There  can  be  no  distinction  as  to  the  liability  of  infants  and 
lunatics,  between  torts  of  nonfeasance  and  of  misfeasance  — 
between  acts  of  pure  negligence  and  acts  of  trespass.  The 
ground  of  the  liability  is  the  damage  caused  by  the  tort.  That 
is  just  as  great  whether  caused  by  negligence  or  trespass;  the 
injured  party  is  just  as  much  entitled  to  compensation  in|the  one 
case  as  in  the  other,  and  the  incompetent  person  must,  upon 
principles  of  right  and  justice  and  of  public  policy,  be  just  as 
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much  bound  to  make  good  the  loss  in  the  one  case  as  the  other; 
and  I  have  found  no  case  which  makes  the  distinction." 

In  summing  up  the  conclusions  of  the  court,  after  quoting 
from  numerous  authorities,  Judge  Earl  says  :  — 

"  It  is  sought,  however,  to  excuse  him  because  he  was  insane 
and  incapable  of  care;  and  the  question,  and,  in  the  end,  the 
sole  question  for  us  to  determine,  is  whether  the  excuse  is  a 
good  one ;  and  I  have  heard  no  argument  to  sustain  it.  It  is 
unquestioned  that  an  insane  person  is  civilly  liable  for  his  active 
torts ;  and  is  there  then  any  reason  for  saying  that  he  is  not 
liable  for  his  negligent  torts?  To  uphold  this  judgment,  we 
must  ingraft  upon  the  general  rule  the  exception  or  qualification 
that  he  is  not  liable  for  his  negligent  torts.  If  the  defendant 
had  taken  a  torch  and  tired  the  vessel,  he  would  have  been  liable 
for  her  destruction,  although  his  act  was  unconscious  and 
accompanied  by  no  free  will.  But  if  he  had  negligently  fired 
the  vessel  and  thus  destroyed  her,  being  incapable  from  his 
mental  infirmity  from  exercising  any  care,  the  claim  must  be 
that  he  would  not  be  liable.  Such  a  distinction  is  not  hinted  at 
in  any  authority,  has  no  foundation  whatever  in  principle  or 
reason,  and  cannot  stand  with  the  authorities  I  have  before 
cited." 

While  the  defendant  in  this  case  was  an  adult,  still,  in  so  far 
as  his  responsibility  was  concerned,  the  doctrines  laid  down  by 
the  court  would  apply  with  equal  force  to  a  child  as  also  to  be 
classed  among  persons  non  compos  mentis. 

II.  Punitive  or  Exemplary  Damages. 

When  it  comes  to  the  question  of  awarding  punitive  or  vindic- 
tive damages,  that  is  to  say,  adding  damages  in  the  way  of 
punishment  for  the  wrong  inflicted  by  the  child  —  that  must 
necessarily  depend  on  the  circumstances  and  details  of  each 
case.  In  so  far  as  that  branch  of  the  matter  is  concerned,  this 
trenches  largely  upon  the  medical  aspect  of  each  case,  that  is  to 
say,  was  the  mental  development  of  the  child,  its  judgment  and 
intelligence,  and  its  propensities,  such  that  they  furnish  proof 
that  the  child  realized,  or  at  all  events  may  be  presumed  to  have 
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realized,  the  consequences  of  its  acts ;  or,  as  Dr.  Beck  puts  it,i 
may  the  mental  condition  of  the  child  be  included  under  that 
■phase  of  mental  alienation,  which  he  defines  as  that  state  of 
mental  infirmity  depending  on  the  imperfect  development  of  its 
faculties  during  infancy? 

In  so  far  as  establishing  intent,  willfulness,  realization  of  the 
consequences  of  its  acts  and  inferential  malice,  there  is  little 
difference  in  the  proof  required  in  a  civil  or  a  criminal  action. 
The  principles  which  should  govern  that  subject  are  well  ex- 
pressed in  a  recent  case  in  which  the  presumption  with  reference 
to  the  responsibility  of  children,  in  criminal  proceedings,  is  re- 
viewed, namely,  that  of  Tlie  Peojile  v.  Squazza."^  That  was  a 
case  which  came  up  before  the  Court  of  General  Sessions,  in 
the  city  of  New  York,  on  a  motion  for  a  new  trial,  where  a  boy, 
aged  eleven  years,  had  been  convicted  of  manslaughter  in  the 
second  degree,  for  having  thrown  from  the  roof  abrick  which  killed 
a  person  below,  where  the  prosecution  gave  no  affirmative  proof 
on  the  trial  that  the  boy  had  capacity  to  understand  his  act,  and 
knew  that  it  was  wrong.  Judge  Newburger,  in  that  case,  quotes 
from  Barbour's  Criminal  Law,*  which  I  will  here  repeat  as  giv- 
ing a  clear  exposition  of  the  principles  governing  the  responsi- 
bility of  children  between  the  ages  of  seven  and  fourteen  (modi- 
<  fied  by  statute  in  New  York  to  include  children  between  the  ages 
of  seven  and  twelve),  for  the  consequences  of  their  acts:  — 

"  Infants  above  seven  years  of  age,  and  under  fourteen,  are 
said  to  be  within  the  age  of  possible  discretion;  during  which 
time  they  may  or  may  not  be  guilty  of  crime,  according  to  their 
natural  capacity  or  incapacity.  The  presumption,  where  the 
offender  is  under  the  age  of  fourteen  (in  New  York  twelve),  is, 
that  he  has  not  a  sufficient  sense  of  right  and  wrong  to  be 
capable  of  committing  crime.  But  this  presumption,  like  most 
others,  may  be  overcome  by  counter  evidence,  and  by  circum- 
stances. For  the  capacity  of  doing  ill,  or  contracting  guilt,  is 
not  so  much  measured  by  years  and  days,  as  by  the  strength  of 
the  delinquent's  understanding.    One  lad  of  eleven  years  old 

'  12th  Ed.  Beck's  MedicalJonrnal,  '  Reported  in  40  Misc.,  p.  71  (N.  Y.), 
Vol.  I,  p.  721 .  3  Vol.  1,  3d  ed.,  pp.  262,  263. 
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may  have  as  much  cunning  as  another  of  fourteen ;  and  in  these 
cases  the  maxim  is,  that  malice  supplies  age." 

Judge  Newburger  also  refers  to  the  case  of  Angela  v.  People,^ 
where  a  boy  eleven  years  of  age  was  accused  of  homicide,  and 
in  deciding  that  there  was  no  evidence  in  that  case  that  the  boy 
was  capable  of  discerning  between  good  and  evil,  Mr.  Justice 
Walker  said :  — 

"  There  is  simply  evidence  as  to  his  age.  For  aught  that 
appears,  he  may  have  been  dull,  weak,  and  wholly  incapable  of 
knowing  good  from  evil.  It  does  not  appear,  from  even  the  cir- 
cumstancee  in  evidence,  that  he  may  not  have  been  mentally 
weak  for  his  age,  or  that  he  may  not  have  even  approached 
idiocy. 

"  The  law  presumes  that  he  lacked  mental  capacity  at  his  age, 
and  that  presumption  has  not  been  overcome  by  the  requisite 
proof,  or,  in  fact,  any  proof.  The  court  below  should  therefore 
have  granted  a  new  trial,  and  erred  in  refusing  it." 

A  clear,  and,  in  my  opinion,  masterh'  presentation  of  the  sub- 
ject of  the  responsibility  of  the  child  for  its  torts,  not  only  in 
compensatory  but  in  punitive  damages,  and  at  the  same  time 
defining  the  distinction  between  the  two,  is  contained  in  the 
charge  of  Judge  Bischoff  to  the  jury  in  the  case  mentioned  at 
the  commencement  of  this  paper  as  within  my  own  recent  ex- 
perience in  which  the  defendant  was  sued  for  assaulting  his 
governess. 

I  quote  from  Judge  Bischojf\s  charge:  — 

"The  fact  that  this  boy  is  a  child  and  was  no  more  than  a 
little  over  nine  years  of  age  at  the  time  of  this  alleged  assault 
does  not  affect  the  legal  aspect  of  the  case  so  far  as  his  liability 
for  the  result  of  the  assault  is  concerned.  If  a  child  does  an 
injury  actively  to  another  person  by  the  use  of  force  he  is  liable 
in  damages,  and  his  lack  of  discretion  or  mental  development  is 
no  answer.  The  law  takes  the  view  that  a  person  who  is  in- 
jured by  a  child  should  have  redress  for  the  injury ;  and  the 
same  rule  applies  where  an  injury  is  done  by  a  lunatic,  one 
wholly  devoid  of  intelligence.    Therefore,  you  are  to  approach 
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your  consideration  of  the  facts  not  with  a  view  to  find  whether 
this  child  was  the  kind  of  child  who  ought  to  be  held  if  he  com- 
mitted an  assault,  but  your  inquiry  is  to  be  in  the  first  place, 
was  the  assault  at  all  committed?  If  it  was,  the  law  says  that 
the  child  is  liable  in  some  amount,  according  to  the  injury 
done."    *    *  * 

Upon  this  question  of  compensation,  you  may  consider  the 
pain  and  the  suffering  which  the  plaintiff  has  endured  through 
the  injuries  actually  sustained;  and  also  you  may  allow  for 
future  suffering,  if  you  find  upon  the  evidence  within  reasonable 
certainty  that  the  plaintiff  will  be  called  upon  to  endure  pain 
and  suffering  in  the  future.  Whatever  sums  of  money  the 
plaintiff  has  paid  or  has  become  liable  to  pay  for  medical  attend- 
ance in  an  endeavor  to  be  cured  of  her  injury  may  be  allowed 
her  so  far  as  you  find  she  has  incurred  the  expense  reasonably 
and  necessarily  because  of  the  injuries  suffered  through  the  de- 
fendant's act.  Further,  you  may  consider  how  far  the  plaintiff 
has  been  prevented  by  her  injuries  from  making  her  customary 
earnings  and  she  may  be  compensated  by  the  allowance  of  dam- 
ages for  what  she  has  lost  in  the  way  of  earnings,  so  far  as  the 
loss  is  found  to  be  due  reasonably  to  the  injuries  caused  by  the 
defendant's  act.  It  is  claimed  by  the  plaintiff  also  that  her 
injuries  are  of  a  permanent  character,  that  is,  that  they  cannot 
be  cured  and  will  in  all  probability  affect  her  for  the  remainder 
of  her  life.  This  is  a  question  which  you  are  to  determine,  if 
you  find  that  the  assault  took  place  at  all,  and  you  are  to  form 
your  judgment  upon  the  evidence,  whether  the  plaintiff  has  or 
has  not  been  permanently  injured  through  the  assault  and  as  its 
natural  consequence.  If  her  injuries  were  so  received  and  are 
permanent  then  your  award  of  damages  should  properly  include 
such  a  sum  as  would  compensate  her  in  fairness  and  reason  for 
their  permanent  effect  and  you  may  consider  the  lessening  of 
her  usual  enjoyment  of  life  and  the  extent  to  which  her  earning 
capacity  in  the  future  is  thus  interfered  with  as  well  as  the 
probability  of  her  being  put  to  expense  for  medical  treatment  in 
the  future."    *    *  * 

"  Now,  gentlemen,  I  have  called  your  attention  to  the  items 
of  damage  which  the  plaintiff  would  be  entitled  to  recover  as 
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you  find  them  if  the  defendant  did  in  fact  commit  an  assault 
upon  her  with  physical  force  as  she  asserts.  The  youth  of  the 
child,  or  his  lack  of  intelligence  b}'  reason  of  his  youth  would 
not  make  him  any  the  less  liable  for  the  actual  injury  done,  if 
he  did  it. 

"  There  is,  however,  another  element  of  damages  which  may 
be  considered  in  such  a  case  as  this,  in  addition  to  the  damages 
for  compensation  and  this  kind  of  damages  is  called  exemplary 
or  punitive  damages.  The  jury  may  award  such  damages  by 
way  of  punishment,  if  the  injury  was  actually  committed  by  the 
defendant  through  an  actual  malicious  intention  to  do  injury  to 
the  plaintiff.  So  you  will  see  at  once  that  the  age,  the  under- 
standing, and  the  disposition  of  the  child,  would  be  very  im- 
portant matters  to  consider.  His  intent  would  make  no  differ- 
ence to  the  plaintiff's  right  to  compensation  only.  But  if  any- 
thing more  than  compensation  is  to  be  awarded  it  can  only  be  on 
the  ground  that  the  defendant  acted  so  wantonly  and  maliciously 
and  with  such  a  malevolent  intention  that  an  example  should  be 
made  in  an  award  of  damages  by  way  of  punishment.  This 
question  of  exemplary  damages  is  a  matter  in  the  discretion  of 
the  jury,  but  you  cannot  punish  this  defendant,  gentlemen,  unless 
you  find  that  he  committed  an  assault  upon  the  plaintiff  with  a 
malevolent  or  evil  and  malicious  intent  to  injure ;  that  he  was 
sufficiently  developed  in  mind  to  have  understood  the  wrong 
which  he  willfully  attempted  and  that  in  view  of  his  age  and 
condition  he  could  and  should  have  restrained  himself.  You 
are  by  no  means  bound  to  make  an  award  of  exemplary  damages, 
but  if  upon  the  evidence  and  upon  your  judgment  of  this  boy's 
understanding  and  development  you  find  that  he  committed  an 
assault  with  malice  and  with  a  malevolent  mtention  to  do  a 
serious  injury,  knowing  what  he  was  doing,  and  you  find  that 
the  act  was  of  such  enormity  to  call  for  punishment,  not- 
withstanding his  lack  of  years,  you  may  if  you  see  fit  punish 
him  by  an  award  of  damages  beyond  strict  compensation  to  the 
plaintiff." 

My  conclusion  in  regard  to  the  subject  is  that  if  a  child  is  to 
be  held  responsible  for  its  tortious  acts  in  the  way  of  cr/mpensa- 
toi-y  damages,  irrespective  of  the  question  of  its  mental  respon- 
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sibility  —  a  principle  which  is  so  firmly  established  that  it  no 
longer  bears  discussion,  or  doubt,  —  then  also  there  is  no  reason 
why  a  child  should  not  be  punished  in  danaages  for  its  torts, 
where  wilfulness,  malice  and  intent  can  be  proved.  In  such  a 
case  a  child  should  be  considered  on  a  par  with  an  adult  person, 
and  the  experience  of  every  physician  and  criminologist  is  such 
that  he  must  be  convinced  that  mental  maturity  does  not 
necessarily  depend  upon  years. 

Blackstone  already  takes  this  position  i  in  referring  to  the 
case  of  William  York,^  a  boy  ten  years  of  age  who  was  con- 
victed of  murder,  in  which  the  judges  unanimously  agreed 
that  "  there  are  many  crimes  of  the  most  heinous  nature  which 
children  are  very  capable  of  committing,"  and  "  it  might  be  of 
very  dangerous  consequence  to  have  it  thought  that  children 
may  commit  such  atrocious  crimes  with  impunity." 

A  good  deal  of  light  is  thrown  on  the  matter  of  the  criminal 
propensity  of  children  by  recent  statistics  of  the  Children's 
Court,  established  a  few  years  ago  in  the  city  of  New  York, 
which  relate,  however,  only  to  children  under  sixteen  years  of 
age  who  had  been  paroled  during  the  period  from  September 
3d,  1902,  to  December  31st,  1903,  and  who  were  therefore  pre- 
sumably the  least  hardened  offenders. 

The  more  serious  offenses  committed  by  these  children 
included :  — 


355  boys    and    11  girls 

110    "                 1  " 

122  " 

40  " 

18  " 

Malicious  mischief.  . 

9  " 

3  " 

2  " 

or  a  total  of  659  boys    and     12  girls. 

In  an  earlier  report  made  by  Mr.  E.  Fellows  Jenkins,  Chief 
Probation  OiEcer,  he  says :  — 


1  Book  rv.,  •23. 
VOL.  XXXVIII, 


2  Fostor,  page  70,  1746. 
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"  I  have  found,  singularly,  that  in  cases  of  children  reparoled 
more  ilian  direetimes,  a  large  percentage  must  eventually  be  com- 
mitted because  of  the  continuous  unsatisfactory  reports  on  their 
cases  and  I  would  therefore  respectful)}'  suggest  that,  when  an 
unfavorable  report  is  made  on  three  successive  occasions,  the 
interest  of  the  child  would  be  best  served  by  its  commitment  to 
an  institution,  for  it  is  such  children  who  do  not  appreciate  the 
leniency  shown  them  and  who  are  frequently  arrested  while  on 
parole  for  a  graver  offense  than  that  on  which  they  were  origi- 
nally taken  into  custody,  and  who  must  then  be  committed  to 
institutions." 

While  these  statistics  refer  to  criminal  cases,  many  of  these 
offenses,  as  already  stated,  are  embraced,  though  under  a  differ- 
ent nomenclature,  under  the  term  torts  or  wrongs,  in  civil 
actions,  and  if  a  child  is  to  be  held  responsible  for  its  criminal 
acts  in  this  respect,  which  necessarily  involves  the  presumption 
of  knowledge  and  intent,  it  ought  a  fortiori,  to  be,  as  it  is  in  fact, 
under  the  law,  held  all  the  more  responsible  for  the  consequences 
of  its  acts  in  the  milder  phase  of  the  civil  remedy,  in  punitive 
or  exemplary  damages. 

And  yet  it  is  a  sad  commentary  on  our  boasted  civilization  that 
even  childhood  should  not  be  exempt  from  the  baneful  charge  of 
premeditated  crime  and  wrong,  and  a  matter  of  serious  thought 
whether  by  statute  the  parents,  guardians  or  custodians  of  such 
children  should  not  be  held  accountable  at  least  in  damages  in 
civil  actions  for  the  injuries  inflicted  by  their  charges. 
Certainly  such  liability  would  act  as  a  strong  deterrent  with  that 
great  body  of  selfish  parents  who  as  a  matter  of  convenience 
consign  their  children,  as  it  is  with  the  poor,  mainly  to  the 
street,  and  as  it  is  with  the  rich,  leave  them  either  to  their  own 
devices  or  in  the  hands  of  indifferent  and  incompetent  subordi- 
nates. The  rich  are  in  this  respect  far  more  culpable  because 
they  have  not  the  excuse  of  the  pinching  poverty  and  ceaseless 
toil  of  the  poor ;  and  United  States  Commissioner  of  Education 
Harris  does  not  exaggerate  in  saying  in  a  recent  report,  that  the 
"children  of  the  newly  rich  are  a  menace  to  civilization." 

"  The  fathers  and  mothers  of  such  children,"  he  says,  "  rise 
from  comparatively  low  positions  in  society  to  high  and  influ- 
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ential  positions.  But  in  the  change  of  social  position  the  child 
of  the  family  suffers.  The  child  is  apt  to  become  willful  and 
capricious;  slothful  and  uncertain  in  his  habits  of  study,  and 
altogether  an  unmanageable  pupil  in  school.  Later  on  he  comes 
to  ruin  in  his  early  manhood." 

No  doubt  there  may  be  many  children,  who,  according  to  the 
theory  recently  advanced  by  Dr.  Still,  of  London,  are  moral 
imbeciles,  and  whom  neither  parental  nor  any  ordinary  restraint 
or  education  will  free  from  moral  obliquity,  and  who  can  only 
be  rendered  harmless  by  segregation  in  reformatory  institutions. 
It  would  clearly  be  unjust  to  hold  parents  responsible  for  the 
conduct  of  such  children ;  but,  as  in  everything  else,  these  ex- 
treme cases  rather  lead  to  the  conclusion  that  most  children  are 
not  thus  incorrigible  but  amenable  to  parental  restraint  or  in- 
fluence. 

Yet  the  problem  is  not  without  its  difficulties,  and  many 
arguments  which  time  precludes  me  from  considering,  might  be 
advanced  against  thus  fixing  the  responsibility  for  its  wrongs  on 
any  one  else  than  the  child  itself.  Therefore,  as  long  as  the 
law  remains  unchanged,  it  is  unquestionably  right  and  proper, 
if  only  because  it  operates  as  a  strong  restraining  influence  on 
its  parents  or  custodians,  that  the  child  itself  should  not  only 
be  held  responsible  for  the  consequences  of  its  wrongs  in  com- 
pensatory  damages  in  all  cases,  but  furthermore,  in  exemplary 
and  punitive  damages,  where  from  the  circumstances  it  would 
appear  that  it  fully  realized  the  consequences  of  its  acts  and 
committed  the  tort  or  wrong  wilfully  with  intent  and  evident 
malice.  Lord  Chief  Justice  Kenyon,  already  over  one  hundred 
and  twenty-five  years  ago,  so  held  in  the  remark:  "If  an 
infant  commit  an  assault,  or  utter  slander,  God  forbid  that  he 
should  not  be  answerable  for  it  in  a  court  of  justice."  And 
what  he  then  held  to  be  true  of  assault  and  slander,  holds  equally 
true  to-day,  under  the  law,  as  it  has  since  developed,  of  eveiy 
tort  or  wrong  committed  by  a  child . 
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Es  parte— FRANK  KNOWLES. 

Application  to  be  Naturalized. 

1 .  The  power  to  nataralize  is  made  a  judicial  power  by  the  act  of  Congress. 

2.  Congress  cannot  confer  any  judicial  power  upon  a  State  Court. 

3.  The  i)rovision  of  the  Constitution  of  the  United  States,  which  gives  Con- 
gress the  power  to  establish  "An  uniform  rule  of  naturalization,"  is  construed 
to  mean — that  the  rule  when  established  shall  be  executed  by  the  States. 

4.  The  Legislature  of  California  has,  by  express  enactment,  conferred  jurisdic- 
tion on  the  District  Courts  of  the  State  to  grant  naturalization,  according  to 
the  rules  established  by  Congress. 

The  opinion  of  the  Court  was  delivered  by  Heydenfeldt,  J. 

This  is  an  application  on  the  part  of  an  alien  to  become  naturalized  under 
the  provisions  of  the  Constitution  and  laws  of  the  United  States.  It  has  been 
made  directly  to  this  Court,  and  has  been  resisted  by  several  eminent  members 
of  the  Bar,  in  the  character  of  amid  curia,  on  the  ground  that  State  Courts 
have  no  jurisdiction  of  the  subject  matter. 

It  might  be  a  sufficient  answer  to  the  applicant  to  declare  what  is  the  settled 
decision  of  this  Court, — that  it  is,  under  the  State  Constitution,  an  appellate 
tribunal,  and  can  take  no  original  jurisdiction,  however  conferred. 

But  the  importance  of  the  question  which  has  been  argued  at  the  bar,  and  the 
learning  and  research  which  have  been  evinced  in  its  examination,  induce  us,  in 
departure  from  our  usual  habit,  to  consider  and  determine  the  proper  construction 
which  shoald  be  given  to  the  Constitution  and  laws  of  the  United  States,  in 
respect  to  the  question  of  naturalization.  Two  propositions  which  have  been 
made  by  the  counsel  opposed  to  the  applicant,  will  first  be  disposed  of.  These 
are  :  First — That  the  power  to  naturalize  by  virtue  of  the  Act  of  Congress  of 
1802,  is  a  judicial  one  ;  and  Second — That  Congress  has  no  power  to  confer 
jurisdiction  upon  the  Courts  of  a  State.   Upon  both  of  these  propositions  we 


4 


Ijate  Political  Decisions  of  the  Supreme  Court. 


affirmatively  concur.  It  is  a  jadicial  power:  because  upon  evidence  a  conclosion 
has  to  be  attained,  resulting  from  the  exercise  of  the  judgment  of  the  Court. 
This  is  simple  and  clear  enough,  without  resorting  to  authority.  But  neverthe- 
less, we  will  refer  to  the  case  of  Spratt  vs.  Spratt,  (4  Peters,  406,)  where  it  is 
distinctly  so  settled  by  Chief  Justice  Marshall. 

Congress  has  no  power  to  confer  jurisdiction  upon  the  Courts  of  a  State: 
because.  First,  the  Constitution  gives  it  no  such  power;  and  Secondly,  the  Consti- 
tutiou  expressly  declares  that  "  the  judicial  power  of  the  United  States  shall 
be  vested  in  one  Supreme  Court  and  in  such  inferior  Courts  as  the  Congress  may 
from  time  to  time  ordain  and  establish."  (See  Sec.  1  Art.  3,  Const.  United 
States. ) 

The  Constitution  having  thus  fixed  where  the  judicial  power  shall  be  vested, 
it  cannot  be  vested  elsewhere. 

There  have  been  various  adjudications  maintaining  this  view,  which  it  will  be 
sufficient  simply  to  cite.  (See  Martin  vs.  Hunter's  lessee,  1  Wheaton;  The 
State  of  Maryland  vi.  Thomas  Butler,  reported  in  12  Niles^  Register,  p.  115; 
United  States  vs.  Latlirop,  17  Johnson  R.;  State  vs.  McBride,  Rice  R.,  400  ) 

It  was  urged  in  the  course  of  the  argument,  and  some  authorities  were  cited, 
to  the  effect,  that  although  Congress  could  not  confer  jurisdiction  on  a  State 
Court  so  as  to  compel  its  exercise,  yet  it  would  be  legitimate  if  the  Court  was 
willing  to  accept  it.  Tliis  is  to  me  a  solecism.  A  court  is  a  creature  of  the 
Constitution  and  laws  under  which  it  exists.  To  exercise  any  power  not  derived 
from  such  Constitution  and  laws,  would  necessarily  be  a  usurpation.  It  sounds 
curious  to  say,  "  Congress  has  m  autiiority  to  give  this  power  to  the  Court,  yet 
the  Court  exercises  this  power  by  virtue  of  the  authority  of  Congress." 

I  come  now  to  the  consideration  of  tiie  main  question,  whether  the  State 
Courts  of  California,  and  what  State  Courts,  have  the  power  to  naturalize  ;  and 
I  have  come  to  the  conclusion  that  this  question  is  but  little  affected  by  tlie  propo- 
sitions which  I  have  already  been  led  to  consider,  on  account  of  the  seeming 
importance  attached  to  them  by  the  learned  counsel,  and  the  able  raauoer  in 
which  they  were  presented. 

In  the  8th  Section  of  the  1st  Article  of  the  Constitution,  enumerating  the 
powers  of  Congress,  is  the  following  separate  clause  :  "  To  estaljlish  an  uniform 
rule  of  naturalization  and  uniform  laws  on  the  subject  of  bankruj)tcy  through- 
out the  United  States."  By  metaphysical  refinement,  in  examining  the  form  of 
our  government,  it  migiit  be  correctly  said  that  there  is  no  such  thing  as  a  citizen 
of  the  United  States.  But  constant  usage — arising  from  convenience,  and 
perhaps  necessity,  and  dating  from  the  formation  of  the  Confederacy — has 
given  substantial  existence  to  the  idea  which  the  term  conveys.  A  citizen  of 
any  one  of  the  States  of  the  Union,  is  held  to  be,  and  called  a  citizen  of  the 
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United  States,  although  technically  and  abstractly  there  is  no  such  thing.  To 
conceive  a  citizen  of  the  United  States  who  is  not  a  citizen  of  some  one  of  the 
States,  is  totally  foreign  to  the  idea,  and  inconsistent  with  the  proper  construc- 
tion and  common  understanding  of  the  expression  as  used  in  the  Constitution, 
which  must  bo  deduced  from  its  various  other  provisions.  The  object  then  to 
to  be  attained,  by  the  exercise  of  the  power  of  naturalization,  was  to  make 
citizens  of  the  respective  States. 

At  the  time  of  the  adoption  of  the  Constitution,  the  States  had  power  to 
make  citizens  of  aliens.  Docs  the  clause  of  the  Constitution  above  quoted 
deprive  them  of  it  ? 

The  true  rule  of  construction  as  to  the  exclusiveness  of  the  power  of  Con- 
gress is.  First — that  it  must  be  granted  exclusively;  Second — forbidden  to  the 
States;  Third — from  the  nature  of  the  power,  its  exercise  by  both  must  be 
incompatible  and  incongruous.  Does  the  power  under  review  come  within  either 
of  these  positions  ?  If  we  examine  the  language  closely,  and  according  to  the 
rules  of  rigid  construction  always  applicable  to  delegated  powers,  we  will  find 
that  the  power  to  naturalize,  in  fact  is  not  given  to  Congress,  but  simply  the 
power  to  establish  an  uniform  rule.  The  States  are  not  forbidden  to  naturalize, 
nor  is  there  anything  in  the  exercise  of  the  power  by  them,  incongruous  or 
incompatible  with  the  power  of  Congress  to  establish  an  uniform  rule.  That 
the  States,  if  they  choose  to  exercise  the  power  as  an  original  one,  must  abide 
by  the  rule  which  Congress  makes,  there  cannot  be  the  slightest  difference  of 
opinion.  The  power  given  to  Congress  was,  according  to  my  apprehension, 
intended  to  provide  a  rule  for  the  action  of  the  States,  and  not  a  rule  for  the 
action  of  the  Federal  Government.  Else  why  was  the  term  "uniform"  made 
to  qualify  "rule?"  If  it  was  designed  simply  to  give  the  power  of  making 
citizens,  to  Congress,  simpler  modes  of  expression  might  have  been  used,  and 
ought  to  have  been  required,  and  surely  there  would  have  been  no  use  for  the 
term  "  uniform."  Why  should  the  rule  be  uniform,  unless  more  than  one  had  to 
execute  the  rule  ?  It  certainly  could  not  have  been  imagined,  that  Congress 
would  have  made  a  rule  for  its  own  action,  or  the  action  of  its  own  officers, 
which  could  have  operated  without  uniformity. 

The  States  had  the  power  to  naturalize  foreigners,  and  there  was  no  necessity 
for  this  power  to  be  surrendered  to  the  General  Government.  But  by  another 
clause  of  the  Constitution,  (Sec.  1  Art.  4,)  it  was  determined  that  "  the  citizens 
of  each  State  shall  be  entitled  to  all  privileges  and  immunities  of  citizens  in  the 
several  States."  It  might  well  have  been  apprehended,  that  in  the  feeble  and 
sparsely-populated  condition  of  the  States,  a  race  would  have  been  run  for  the 
acquisition  of  population,  differing  in  its  radicalism  only  according  to  the  difier- 
cnce  of  opinion  as  to  the  danger  of  the  sudden  introduction  of  too  large  a 
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foreign  element;  and  as,  when  once  admitted  to  citizenship  in  one  State,  the 
alien  would  have  all  privileges  in  the  other  States,  it  would  be  in  effect  allow- 
ing one  State  to  modify  or  break  down  the  policy  of  another.  This  is  made 
apparent  by  the  discussions  which  then  took  place  upon  the  subject.  Hence 
the  necessity  arose,  not  that  Congress  should  have  power  to  naturalize,  but 
should  have  power  to  prescribe  to  the  States  a  rule  to  be  carried  out  by  them, 
and  which  should  be  uniform  in  each.  If  this  were  not  so,  it  follows  conclusive- 
ly, that  there  is  no  mode  by  which  a  foreigner  can  be  made  expresply  a  citizen 
of  a  State;  for  I  have  already  shown  there  is  no  such  thing,  technically,  as  a 
citizen  of  the  United  States.  Consequently,  one  who  is  created  a  citizen  of  the 
United  States,  is  certainly  not  made  a  citizen  of  any  particular  State.  It 
follows,  that  as  it  is  only  the  citizens  of  the  State  who  are  entitled  to  all 
privileges  and  immunities  of  citizens  of  the  several  States,  if  the  process  is 
left  alone  to  the  action  of  Congress,  through  her  federal  tribunals,  and  in  the 
form  which  they  have  adopted  them,  a  distinction  both  in  name  and  privileges  is 
made  to  exist  between  citizens  of  the  United  States  ex  vi  terviini,  and  citizens 
of  the  respective  States.  To  the  former  no  privileges  or  immunities  are  granted  ; 
and  it  will  hardly  be  contended,  that  political  status  can  be  derived  by  implica- 
tion against  express  legal  enactments.  I  cannot  concede  that  such  a  result  was 
ever  contemplated,  and  yet  it  would  be  inevitable  upon  any  other  hypothesis, 
than  that  the  "  uniform  rule,"  declared  by  the  Constitution,  was  intended  to 
be  prescribed  for  the  action  of  the  States,  and  that  by  this  rule  they  were  left 
to  exercise,  or  not,  their  original  power  of  naturalization. 

The  next  inquiry  which  is  in  proper  order  is,  whether  the  State  of  California 
has  determined,  by  her  legislation,  to  admit  foreigners  to  the  rights  of  citizen- 
ship, under  the  uniform  rule  established  by  the  various  acts  of  Congress. 

This  question,  in  my  opinion,  is  settled  in  the  affirmative  by  an  Act  passed 
May  18, 1853,  entitled  "  An  Act  to  deline  the  fees  to  be  charged  by  the  Clerks 
of  Courts  for  the  naturalization  of  foreigners."  This  Act,  after  providing  the 
amount  of  fees  to  be  allowed  the  Clerks  in  the  process  of  making  citizens, 
declares:  "  And  said  papers  herein  provided  for  shall  be  issued  by  the  Court 
upon  application  of  any  individual  entitled  to  receive  them,  and  upon  his  com- 
plying with  the  provisions  of  the  naturalization  laws." 

Much  criticism  might  be  indulged  upon  the  form  of  this  law;  and  upon  the 
fact  that  its  caption  shows  that  it  was  intended  only  as  a  fee  bill.  But  it  niu.«t 
be  conceded  that  in  the  construction  of  laws,  the  principal  consideration  is  the 
intention  of  the  law-maker.  Governed  by  this  rule,  I  have  no  hesitation  in 
saying  that  the  Act  in  (luestion  is  equivalent  to  a  direct  and  palpable  declaration 
by  the  Legislature  which  enacted  it,  that  it  recognized  the  rule  of  naturalization 
rescribed  for  the  States  bj  Congress,  and  determined  that  the  Courts  of  this 
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State,  of  competent  jurisdiction,  should  be  vested  with  the  power  of  carrying 
it  out. 

If  this  were  not  so,  there  was  no  reason  whatever  for  passing  the  Act,  and 
Courts  cannot  decide  an  Act  to  be  inoperative  where  a  substantial  meaning  and 
design  can  be  drawn  from  its  expressions.  In  this  Act,  the  Courts  are  vested 
with  jurisdiction :  for  they  are  required  to  issue  the  certificates  of  naturalization 
and  to  determine  that  the  individual  is  entitled  to  receive  them.  The  laws  of 
Congress  (the  uniform  rule)  are  recognized  as  the  rule  of  action;  for  the  term 
"  Naturalization  Laws  "  applies  to  none  other,  and  their  provisions  are  required, 
expressly,  to  be  complied  with. 

What,  however,  are  the  Courts  of  competent  jurisdiction  ?  To  answer  this, 
we  must  turn  to  the  Act  of  Congress  of  1802,  and  be  governed  by  the  rule 
there  established.  Congress  having  power  under  the  Constitution  to  make  the 
rule,  certainly  had  the  right  to  make  the  exercise  of  it  a  judicial  power,  and  fix 
upon  thp  class  of  Courts  which  might  be  invested  with  the  jurisdiction.  This 
it  could  do  ns  a  part  of  the  rule,  although  it  might  not  directly  confer  the 
jurisdiction.  By  the  third  section  of  the  Act  of  1802,  it  is  enacted  "that 
every  Court  of  record  in  any  individual  State,  having  common  law  jurisdiction 
and  a  seal,  and  clerk  or  prothonotary,  shall  be  considered  as  a  District  Court 
within  the  meaning  of  this  Act." 

We  have  already  determined  that  this  Court  has  not  the  jurisdiction :  because 
its  powers  are,  exclusively,  appellate.  The  District  Courts  of  this  State  are 
Courts  of  original  and  common  law  jurisdiction;  are  Courts  of  record;  and  have 
a  seal  and  clerk,  and  consequently  come  fully  within  the  description  of  the  rule 
laid  down  by  the  Act  of  1802;  and,  therefore,  under  the  Act  of  this  State  of 
1853,  are  fully  invested  with  power  and  jurisdiction  to  naturalize  foreigners 
who  exhibit  the  qualifications  fixed  by  the  laws  of  the  United  States.  The 
other  Courts  of  this  State  are  inferior  and  of  limited  powers.  They  are  made 
Courts  of  record  by  our  statutes,  but  they  have  only  statute  and  not  common 
law  jurisdiction;  and,  therefore,  not  coming  within  the  class  enumerated  by  the 
Act  of  Congress,  have  no  power  to  grant  naturalization,  and  any  attempt  of 
the  kind  would  be  necessarily  coram  nan  judicc  and  void. 

For  the  want  of  jurisdiction  in  this  Court  the  application  is  denied. 

HEYDENFELDT,  J. 

I  concur: 

MURRAY,  C.  J. 
BRYAN,  J. 
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THE  PEOPLE  vs.  GERKE  &  CLARKE. 

Treaties  made  by  the  United  States  removing  the  disability  of  aliens  to 
inherit,  are  valid  and  within  the  intent  of  the  Constitution  of  the  United  States. 

Heydknfeldt,  J.,  delivered  the  opinion  of  the  Court. 

By  a  convention  between  the  United  States  and  the  Kingdom  of  Prussia, 
made  in  the  year  1828,  the  I4th  article  provides,  "  And  when  on  the  death  of 
any  person  holding  real  estate  within  the  territory  of  the  one  party,  such  real 
estate  would,  by  the  laws  of  the  land,  descend  on  a  citizen  or  subject  of  the 
other,  were  he  not  disqualified  by  alienage,  such  citizen  or  subject^  shall  be 
allowed  a  reasonable  time  to  sell  the  same  and  to  withdraw  the  proceeds  with- 
out molestation." 

The  Attorney-General,  in  support  of  the  information  filed  in  this  case,  denies 
the  power  of  the  Federal  Government  to  make  such  a  provision  by  treaty,  and 
the  determination  of  this  case  depends  upon  the  solution  of  that  question.  Cases 
have  frequently  arisen,  where  aliens  have  claimed  to  inherit  by  virtue  of  treaty 
provisions  analagons  to  the  one  under  consideration,  and  in  all  of  them,  so  far 
as  I  have  examined,  the  stipulations  were  enforced  in  favor  of  the  foreign 
claimants.  (See  2  Wheat.,  259;  4  Wheat.,  453;  8  Wheat.,  464;  9  Wheat., 
480;  10  Wheat.,  181. 

But  in  none  of  these  cases  was  the  question  raised  as  to  the  power  of  the 
Federal  Government  to  make  the  treaty.  It  has  been  the  practice  of  the  Gov- 
ernment from  an  early  period  after  the  ratification  of  the  Constitution,  and  its 
power  is  now,  I  believe,  for  the  first  time  disputed. 

The  language,  which  grants  the  power  to  make  treaties,  contains  no  words  of 
limitation;  it  does  not  follow  that  the  power  is  unlimited.  It  must  be  subject 
to  the  general  rule,  that  an  instrument  is  to  be  construed  so  as  to  reconcile  and 
give  meaning  and  effect  to  all  its  parts.  If  it  were  otherwise,  the  most  import- 
ant limitation  upon  the  powers  of  the  Federal  Government  would  be  ineffectual, 
and  the  reserved  rights  of  the  States  would  be  subverted.  This  principle  of 
construction  as  applied,  not  only  in  reference  to  the  Constitution  of  the  United 
States,  but  particularly  in  the  relation  of  all  the  rest  of  it  to  the  treaty  making 
grant,  was  recognized  both  by  Mr.  Jefferson  and  John  Adams, — two  leaders 
of  opposite  schools  of  construction.  (See  Jeffersovis  Works,  vol.  4,  p.  135;  and 
vol.  6,  p.  560. 

It  may,  therefore,  be  assumed  that,  aside  from  the  limitations  and  prohibi- 
tions of  the  Constitution  upon  the  powers  of  the  Federal  Government,  "  the 
power  of  treaty  was  given,  without  restraining  it  to  particular  objects,  in  as 
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plenipotentiary  a  form  as  held  by  any  sovereign  in  any  other  society  "  This 
principle,  as  broadly  as  I  have  deemed  proper  to  lay  it  down,  results  from  the 
form  and  necessities  of  our  Government,  as  elicited  by  a  general  view  of  the 
Federal  compact.  Before  the  compact  the  States  had  the  power  of  treaty  mak- 
ing as  potentially  as  any  power  on  earth — it  extended  to  every  subject  what- 
ever. By  the  compact,  they  expressly  granted  it  to  the  Federal  Government  in 
general  terms,  and  prohibited  it  to  themselves. 

The  General  Government  must,  therefore,  hold  it  as  fully  as  the  States  held 
who  granted  it,  with  the  exceptions  which  necessarily  flow  from  a  proper  con- 
struction of  the  other  powers  granted,  and  those  prohibited,  by  the  Constitution. 
The  only  questions  then,  which  can  arise  in  the  consideration  of  the  validity  of 
a  treaty,  are:  First,  is  it  a  proper  subject  of  treaty  according  to  international 
law  or  the  usage  and  practice  of  civilized  nations  ?  Second,  is  it  prohibited  by 
any  of  the  limitations  in  the  Constitution  ? 

Taking  for  illustration  the  present  subject  of  treaty,  no  one  will  deny  that,  to 
the  commercial  States  of  the  Union,  and  indeed  to  the  citizens  of  any  State 
who  are  engaged  in  foreign  commerce,  a  stipulation  to  remove  the  disability  of 
aliens  to  hold  property,  is  of  paramount  importance,  or,  at  any  rate,  it  may  be 
80  considered  by  the  States,  and  demanded  as  a  part  of  their  commercial  polity. 

Now,  as  by  the  compact  the  States  are  absolutely  prohibited  from  making 
treaties:  if  the  General  Government  has  not  the  power,  then  we  must  admit  a 
lameness  and  incompleteness  in  our  whole  system,  which  renders  us  inferior  to 
any  other  enlightened  nation  in  the  power  and  ability  to  advance  the  prosperity 
of  the  people  we  govern. 

Mr.  Calhoun,  in  his  discourse  on  the  Constitution  and  Government  of  the 
United  States,  has  given  to  this  power  a  full  consideration,  and  I  cannot  doubt 
that  the  view  which  I  have  taken,  is  sustained  by  his  reasoning.  According  to 
his  opinion  the  following  may  be  classed  as  the  limitations  on  the  treaty  making 
power:  First,  it  is  limited  strictly  to  questions  inter  alios — "  all  such  clearly 
appertain  to  it."  Second,  "  by  all  the  provisions  of  the  Constitution  which 
inhibit  certain  acts  from  being  done  by  the  Government  or  any  of  its  depart- 
ments." Third,  "  by  such  provisions  of  the  Constitution  as  direct  certain  acts 
to  be  done  in  a  particular  way,  and  which  prohibit  the  contrary."  Fourth,  "  it 
can  enter  into  no  stipulation  calculated  to  change  the  character  of  the  Govern- 
ment, or  to  do  that  which  can  only  be  done  by  the  Constitution  making  power; 
or  which  is  inconsistent  with  the  nature  and  structure  of  the  Government  or 
the  objects  for  which  it  was  formed." 

Having  stated  these  as  the  only  limitations,  the  author  adds,  "  Within  these 
limits  all  questions  which  may  arise  between  us  and  other  powers,  be  the  subject 
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matter  what  it  may,  fall  within  the  limits  of  the  treaty-making  power  and  may 
be  adjusted  by  it." 

One  of  the  arguments  at  the  bar  against  the  extent  of  this  power  of  treaty, 
is,  that  it  permits  the  Federal  Government  to  control  the  internal  policy  of  the 
States,  and,  in  the  present  case,  to  alter  materially  the  statutes  of  distribution. 

If  this  was  so  to  the  full  extent  claimed,  it  might  be  a  sufficient  answer  to 
say,  that  it  is  one  of  the  resalts  of  the  compact,  and,  if  the  grant  be  considered 
too  improvident  for  the  safety  of  the  States,  the  evil  can  be  remedied  by  the 
constitution-making  power.  I  think,  however,  that  no  such  consequence  follows 
as  is  insisted.  The  statutes  of  distribution  are  not  altered  or  afiFected.  Alienage 
is  the  subject  of  the  treaty.  Its  disability  results  from  political  reasons  which 
arose  at  an  early  period  of  the  history  of  civilization,  and  which  the  enlightened 
advancement  of  modern  times,  and  changes  in  the  political  and  social  condition 
of  nations,  have  rendered  without  force  or  consequence.  The  disability  to  suc- 
ceed to  property  is  alone  removed,  the  character  of  the  person  is  made  politically 
to  undergo  a  change,  and  then  the  statute  of  distribution  is  left  to  its  full  effect 
unaltered  and  unimpaired  in  word  or  sense.  If  there  is  one  object  more  than 
another  which  belongs  to  our  political  relations  and  which  ought  to  be  the 
subject  of  treaty  regulations,  it  is  the  extension  of  this  comity  which  is  bo 
highly  favored  by  the  liberal  spirit  of  the  age,  and  so  conducive,  in  its  tendency 
to  the  peace  and  amity  of  nations. 

Even  if  the  effect  of  this  power  was  to  abrogate  to  some  extent  the  legislation 
of  the  States,  we  have  authority  for  admitting  it,  if  it  does  not  exceed  the 
limitation.s  wliich  we  have  cited  from  the  work  of  Mr.  Calhoun,  and  laid  down 
as  the  rule  to  which  we  yield  our  assent. 

During  the  war  of  the  Revolution,  the  States  had  passed  acts  of  confiscation; 
acts  against  the  collection  of  debts  due  to  the  subjects  of  Great  Britain;  and 
acts  for  the  punishment  of  treason.  By  the  treaty  of  peace,  the  effects  of  these 
various  acts  were  provided  against,  and  as  late  as  1792,  long  after  the  ratifica- 
tion of  the  Constitution,  Mr  Jefferson,  in  answer  to  the  complaint  of  the  British 
Minister,  Mr.  Hammon  1,  distinctly  recognized  the  doctrine,  that  treaties  are  the 
supreme  law  of  the  laril,  an  1  tint  State  legislation  must  yield  to  them;  and  h» 
therein  cites  the  acts  of  Stitcs'  Legislatures  and  tlie  decisions  of  State  Judges, 
who  all  conform  to  the  same  opinion.    (See  3  JrffersmCs  Works,  365.) 

I  can  see  no  danger  which  can  result  from  yielding  to  the  Federal  Govern- 
ment the  full  extent  of  powers  which  it  may  claim  from  the  plain  language, 
intent,  and  meaning  of  the  grant  under  consideration.  Upon  some  subjects  the 
policy  of  a  State  Government,  as  shown  by  her  legislation,  is  dependent  upon 
the  policy  of  Foreign  Governments,  and  would  be  readily  changed  npoD  the 
principle  of  mutual  concession.  This  can  only  be  effected  by  the  action  of  that 
branch  of  the  State  sovereignty  known  as  the  General  Government,  and  when 
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effected,  the  State  policy  must  give  way  to  that  adopted  by  the  Governmental 
agent  of  her  foreign  relations. 

It  results  from  these  views  that  the  treaty  of  1828,  with  Prussia,  is  valid,  and 
that  aliens,  subjects  of  Prussia,  are  protected  by  its  provisions. 

The  judgment  is  reversed  and  the  cause  remanded, 

HEYDENFELDT,  J. 

I  agree  with  my  associate,  that  the  doctrine  has  been  settled  in  the  United 
States  Courts,  in  cases  relating  to  analogous  treaties  to  the  one  in  question,  that 
the  Courts  of  the  country  should  extend  to  aliens  the  full  protection  which  the 
treaty  seeks  to  give  them,  in  the  ac(iuisition  or  distribution  of  property. 

In  Chirac  fi.  Chirac,  (2  IMieo/oii,  259,)  the  treaty  with  France  of  1778, 
was  passed  upon,  and  it  was  decided  by  the  United  States  Court,  that  it  secured 
to  the  citizens  and  subjects  of  either  power,  the  privilege  of  holding  lands  in 
the  territory  of  the  other.  This  was  reafRrraed  in  Cavneac  vs.  Banks,  (10 
Whenlon,  189.)  A  similar  provision  in  the  treaty  with  Great  Britain  of  1794 
was  also  sanctioned  by  the  Supreme  Court  of  the  United  States,  in  Hughes  vs. 
Edwards,  (9  Wlieaton,  489.)  So  far  as  the  authority  of  the  Federal  Courts  is 
concerned,  they  appear  to  have  uniformly  administered  the  law  upon  the  mean- 
ing given  by  construction  to  the  language  of  the  treaty,  seeming  never  to  have 
in  any  respect  doubted  the  power  of  the  General  Government  to  provide  by 
treaty  with  a  foreign  power  for  the  mutual  protection  of  the  property  belonging 
to  the  citizens  or  subjects  of  each  in  the  territory  of  the  other.  The  treaty 
making  power  of  the  Federal  Government  must,  from  necessity,  be  sufficiently 
ample  so  as  to  cover  all  of  the  usual  subjects  of  treaties  between  different 
powers.  If  we  were  to  deny  to  the  treaty-making  power  of  our  Goveniinent 
the  exercise  of  jurisdiction  over  the  property  of  deceased  aliens,  upon  the  ground 
of  interference  with  the  course  of  descents,  or  the  laws  of  distribution  of  a 
State  where  property  nmy  exist,  by  parity  of  reasoning  we  should  not  make 
commercial  treaties  with  foreign  nations;  because,  it  might  be  said,  some  of 
their  provi-ions  would  injure  the  business  of  a  portion  of  the  citizens  of  one  of 
the  States  of  the  Union. 

If  the  treaty-making  power  which  resides  in  the  Federal  Government  is  not 
sufficient  to  permit  it  to  arrange  with  a  foreign  nation  the  distribution  of  an 
alien's  property,  then  that  power  resides  nowhere,  (since  it  is  denied  to  the 
States,)  and  we  must  confess  our  system  of  government  so  weak  and  faulty,  as 
to  be  incapable  of  extending  to  its  citizens  in  foreign  lands  that  protection 
which  is  most  common  amongst  a  majority  of  modern  civilized  natioi  6. 

I  agree  with  my  associate  in  the  conclusion,  that  the  treaty-making  ))ower  of 
the  Federal  Government  was  sufficient  to  enable  it  to  insert  the  article  in  the 
treaty  with  Prussia,  which  has  before  been  quoted;  and  that  the  alien  heirs  of 
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Deeck  are  protected  by  its  provisioos,  and  are  entitled  to  the  withdrawal  of  the 

proceeds  of  the  estate. 

I  therefore  ooncur  in  the  reversal  of  the  judgment. 

BRYAN,  J. 

I  neither  concur  nor  dissent  from  the  opinion  of  the  Court,  not  having  heard 
the  argument  or  examined  the  questions  sufiBciently  to  arrive  at  any  satisfactory 
conclusion. 

MURRAY,  C.  J. 
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TAYLOR  v$.  THE  STEAMER  COLUMBIA. 

1.  The  judicial  power  of  the  Courts  of  the  United  States,  in  admiralty  and 
maritime  eases,  is  not  exclusive,  and  the  States  have  the  power  to  confer  that 
jurisdiction  to  its  fullest  extent  upon  their  own  Courts. 

Heydenfkldt,  J.,  delivered  the  opinion  of  the  Court. 

In  the  case  of  Averill  vs.  The  Steamer  Hartford,  (2  Cal.  R.,  308,)  we 
decided  that  the  Act  "  providing  for  actions  against  steamers,  vessels  and  boats, 
confers  upon  the  District  Courts  admiralty  jurisdiction  pro  tanto,  and  the  pro- 
ceedings in  such  actions  must  be  governed  by  the  principles  and  forms  of 
Admiralty  Courts,  except  when  otherwise  controlled  or  directed  by  tho  Act." 

It  is  argued  by  the  appellant  that  this  Act  is  unconstitutional,  because  the 
second  section  of  the  third  article  of  the  Constitution  of  the  United  States 
declares:  "The  judicial  power  shall  extend  to  all  cases  of  admiralty  and  mari- 
time jurisdiction." 

In  the  case  of  Gordon  vs.  Johnson,  at  the  October  terra,  1854,  we  hnd  occa- 
sion to  examine  and  settle  the  proper  rule  of  construction,  as  to  the  judicial 
powers  relatively  of  the  Federal  and  State  Governments.  Taking  as  our  point 
of  departure,  the  universally  conceded  principle,  that  the  States  are  original 
severeigns  with  all  powers  of  sovereignty  not  expressly  delegated  by  the  Federal 
compact,  we  adopted  as  the  test  between  the  delegated  and  reserved  powers, 
the  rule  laid  down  by  the  earliest  and  ablest  commentators  on  the  Constitution. 
Hamilton,  Madison,  and  Jay,  are  each  alike  responsible  for  the  positions  main- 
tained in  the  Federalist,  and  two  of  them,  at  least,  are  favorable  to  giving  every 
latitude  of  construction,  which  could  strengthen  the  power  of  the  Central  Gov- 
ernment at  the  expense  of  the  reserved  powers  of  the  States.  Notwithstanding 
this  tendency,  the  general  rule  of  construction  which  they  favored  is  warranted 
by  the  soundest  reasoning  and  the  justest  comprehension  of  the  complex  char, 
acter  of  our  government. 

To  deprive  the  States  of  any  power  belonging  to  original  and  absolute  sover- 
eignty, it  must  be  shown  that  the  grant  of  the  power  to  the  United  States  is 
by  the  language  of  the  Constitution,  exclusive;  or  that  it  is  expressly  prohibited 
to  the  States;  or,  that  from  the  nature  of  the  power,  its  exercise  by  both  is 
incongruous  and  incompatible,  or  in  the  language  of  Mr.  Hamilton,  "  absolutely 
and  totally  contradictory  and  repugnant." 

The  objection  to  the  jurisdiction  which  the  Legislature  of  California  has 
conferred  upon  the  Courts  of  the  State,  can  only  be  argued  upon  the  last  pro- 
position of  the  rule:  because,  in  the  clause  of  the  Constitution  of  the  United 
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States  givinj  that  power,  or  elsewhere,  there  are  neither  words  of  exclusiye 
grant  nor  of  prohibition. 

Is  the  exercise  of  the  jurisdiction  by  the  Courts  of  both  GoTemments  contra- 
dictory and  repugnant  ?  Certainly  not  more  so  than  the  exercise  of  jurisdiction 
in  the  large  numbers  of  cases  in  reference  to  which  all  authorities  admit  the 
powers  of  the  two  Courts  to  be  concurrent;  and  indeed  it  may  well  be  ques- 
tioned whether  the  objection  is  not  more  insignificant  when  applied  to  most  cases 
of  admiralty  and  maritime  jurisdiction,  than  to  any  other  class.  For  in  these, 
the  general  principle  is,  that  jurisdiction  is  acquired  by  seizure  of  the  thing, 
which,  when  once  seized,  must  be  disposed  of  by  the  Court  whose  process  holds 
it,  so  that  conflict  of  jurisdiction  is  out  of  the  question. 

This  subject,  however,  was  fully  examined  in  the  case  of  Gordon  vs.  Johnson, 
before  cited,  and  we  are  satisfied  to  adhere  to  oar  treatment  of  the  proposition 
as  then  laid  down. 

It  results  from  the  views  we  have  taken,  that  the  States  are  not  depriyed  by 
the  Constitution  of  the  United  States,  of  the  power  to  confer  upon  their  own 
Courts  all  admiralty  and  maritime  jurisdiction,  that  consequently  Congress  has 
no  power  to  make  this  jurisdiction  exclusive  to  the  Federal  Courts,  and  liiat 
therefore  the  Act  under  review,  of  the  California  Legislature,  conferring  admi- 
ralty jurisdiction  upon  the  District  Courts  of  the  State,  is  constitutional  and 
Talid. 

Judgment  affimred. 

HEYDENFELDT,  J. 

I  concur: 

MURRAY,  C.  J. 
BRYAN,  J. 
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IN  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES 

FOB  THE  DISTRICTS  OF  CALIFORNIA. 


JAMES  TOBIN,  Trustee, 

vs. 

ROBERT  WALKhNSHAW, 

AND  OTHERS, 
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SAN  FRANCISCO  : 
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ISl    CLAY    STREET,    NEAR  WOSTGOMERY. 
1  8  5  6. 


JAMES  TOBIN,  ET  AL. 


I 


vs. 


In  Equity. 


liOIiERT  WALKINSIIAW,  ET  AL. ' 

Potion  for  |njuiidion  :inb  ^ppinlmcnt  of  a  ^Icteibcr. 


Among  the  numerous  questions  which  have  been  submit- 
ted during  the  argument  of  this  motion,  there  is  one  which 
arrests  attention  in  limine,  and,  in  the  view  I  have  taken  of 
the  case,  will  preclude  a  decision  on  any  other.  That  ques- 
tion is  one  of  jurisdiction.  In  advance  of  any  discussion  on 
this  point,  I  desire  to  advert  to  a  question  which  was  argued 
incidentally  by  the  solicitors  for  the  respective  parties.  I 
allude  to  the  question — "  How  far  is  matter  of  avoidance  in 
an  answer  to  be  treated  as  evidence  by  the  Court?"  An 
examination  of  the  authorities  has  conducted  me  to  the 
conclusion  that  the  rule  is,  that  upon  the  hearing,  after  the 
answer  is  put  in  issue,  new  matter,  set  up  by  way  of  avoid- 
ance, must  be  proved  by  defendant ;  but  that  on  a  motion 
for,  or  on  a  motion  to  dissolve  an  injunction,  such  new  mat- 
ter, in  the  answer  responsive  to  the  bill,  is  to  be  deemed 
evidence  in  favor  of  defendant  as  his  affidavit  or  sworn  state- 
ment.   As  this  opinion  is  necessarily  very  extended  on  what 
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I  deem  the  principal  point  in  the  decision  of  this  motion, 
my  reasons  for  the  conclusion  to  which  I  have  come  in  rela- 
tion to  the  question  of  new  matter  in  the  answer,  will  be 
reserved  for  some  future  case  or  occasion. 

In  regard  to  the  want  of  parties  in  this  case,  which  gives 
rise  to  the  question  of  jurisdiction,  it  has  been  urged  by 
complainants,  that  it  is  too  late  for  defendants  to  object  a 
want  of  parties,  and  that  this  was  matter  only  for  a  plea  in 
abatement. 

Now  a  plea  for  want  of  parties  is  not  matter  for  abate- 
ment. It  is  a  plea  in  bar,  and  goes  to  the  whole  bill  as  well 
to  the  discovery  as  to  the  relief  prayed,  (I  Daniel  Ch.  p. 
337.)  Again,  the  rule  is,  that  if  want  of  parties  is  apparent 
on  the  face  of  the  bill,  the  defect  may  be  taken  advantage 
of  by  demurrer.  If  such  defect  be  vital,  it  may  be  insisted 
on  at  the  hearing,  and  if  the  Court  proceed  to  a  decree,  such 
decree  may  be  reversed.  If  the  defect  is  not  apparent  on 
the  bill,  it  may  be  propounded  by  way  of  plea,  or  it  may  be 
relied  on  in  a  general  answer.    (Story's  PI.  §  236.) 

In  I]ppes  V.  Van  Deusen,  (4  Paige's  Ch.  R.  75,)  it  is  said, 
defendant  is  not  bound  to  demur  or  plead,  lie  may  make 
the  objection  in  his  answer,  and  may  have  the  same  benefit 
of  the  objection  at  the  hearing  as  if  it  had  been  taken  by 
plea  or  answer. 

The  thirty-ninth  rule  of  equity  expressly  gives  the  right 
to  defendant  to  avail  in  his  answer  of  anything  which  would 
be  good  in  the  form  of  a  plea  in  bar,  and  the  fifty-second 
rule  provide.s,  that  where  defendant  by  his  answer  suggests 
the  want  of  parties,  plaintiff  shall  be  at  liberty,  within  four- 
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teen  days  after  answer  filed,  to  set  down  the  cause  for  argu- 
ment upon  that  objection  alone.  These  rules  evidently  au- 
thorize a  party  to  avail  himself  of  a  defect  for  want  of  par- 
ties as  effectually  in  his  answer  as  by  plea  in  bar. 

Had  defendants  availed  themselves  of  the  right  to  plead  in 
bar,  much  time  and  discussion  would  have  been  saved.  But 
they  have  the  right  to  bring  forward  their  objection  in  the 
form  of  an  answer.  Having  done  so,  I  am  called  on  to  de- 
cide if  there  are  such  parties  before  the  Court  which  will 
authorize  it  to  adjudicate  upon  this  cause,  whether  this 
Court  be  deemed  a  court  of  general  equity  jurisprudence,  or 
whether  the  peculiar  structure  of  the  limited  jurisdiction  of 
this  Court  under  the  Constitution  and  laws  of  the  United 
States  be  considered. 

In  Cameron  v.  Roberts,  (3  Wheaton,  591)  where  the  citi- 
zenship of  the  other  defendants  than  Cameron  did  not  ap- 
pear on  the  record,  the  Supreme  Court  of  the  United  States 
certified — "If  a  joint  interest  vested  in  Cameron  and  the 
other  defendants,  the  Court  had  no  jurisdiction  over  the 
cause.  If  a  distinct  interest  vested  in  Cameron,  so  that 
substantial  justice  (so  far  as  he  was  interested,)  could  be 
done,  without  affecting  the  other  defendants,  the  jurisdiction 
of  the  Court  might  be  exercised  as  to  him  alone." 

In  Mallow  v.  Hinde  (12  Wheaton,  194)  the  principle  is 
affirmed,  that  though  the  rules  as  to  parties  in  equity  are 
somewhat  flexible,  yet,  where  the  Court  can  make  no  decree 
between  the  parties  before  it,  upon  their  own  rights  which 
are  independent  of  the  rights  of  those  not  before  it,  it  will 
not  act.    The  Court  say  :  "  We  do  not  put  it  on  the  ground 
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of  jurisdiction,  but  upon  a  broader  ground,  which  must  ap- 
ply to  all  courts  of  equity,  whatever  be  their  jurisdiction." 

In  Russell  v.  Clarke's  Executors,  (7  Cranch,  98)  the  Court 
say,  that  merely  formal  parties  might  be  dispensed  with  ; 
but  where  parties  are  essential  to  the  merits  of  the  ques- 
tion and  may  be  much  afl'ected  by  the  decree,  such  parties 
are  indispensable. 

The  principle  enunciated  by  the  Supreme  Court  in  fore- 
going cases,  is  a  reiteration  of  one  universally  recognized 
in  equity  jurisprudence.    (Story's  Eq.  PI.  §  137.) 

The  rule  in  equity  differs  from  the  rule  of  law,  both  in  the 
necessity  of  joining  all  interested  parties  in  the  suit,  and  in 
the  option  of  joining  them  as  plaintilTs  or  defendants.  At 
law,  a  disputed  issue  is  alone  contested,  the  immediate  dis- 
putants are  alone  bound  by  the  decision,  and  they  alone  are 
parties  to  the  action.  In  equity,  a  decree  is  asked,  and  not 
a  decision  only  ;  and  it  is  therefore  requisite  that  all  persons 
should  be  before  the  Court,  whose  interests  may  be  affected 
by  the  proposed  decree,  or  whose  concurrence  is  necessary 
to  a  complete  arrangement.  (Adams'  Equity,  699,  703, 
704.) 

The  act  of  Congress  of  February  28,  1839,  (5  Laws  U.  S. 
321)  and  the  forty-seventh  equity  rule  of  this  Court,  have 
been  cited  by  complainant's  solicitors  and  relied  on  to  sus- 
tain the  jurisdiction  in  this  case.  They  have  also  adduced 
the  case  of  Doremus  and  others  v.  Nixon  and  others  (4 
McLean,  126,)  as  to  the  interpretation  of  the  act  of  Con- 
gress. That  was  a  case  at  law.  Now,  it  is  true,  that  by 
their  provisions,  the  Circuit  Courts  of  the  United  States  are 
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authorized,  in  certain  cases,  to  proceed  against  one  or  more 
defendants  in  the  absence  of  others  where  such  others  are 
not  inhabitants  in,  or  found  in,  the  district  when  and  where 
the  suit  is  brought.  But  both  the  act  of  Congress  and  the 
forty-seventh  rule  liave  been  elaborately  considered,  and  the 
construction  of  them  fixed  by  the  Supreme  Court  of  the 
United  States  in  the  recent  case  of  Shields  v.  Barron,  (17 
Howard,  141.)  In  that  case  it  is  settled,  that  neither  the 
act  of  Congress  nor  the  rule  impinges  on  the  general  doc- 
trine, and  that  if  the  citizenship  of  parties  be  such  that 
their  joinder  would  defeat  the  jurisdiction  of  the  Court,  such 
fact  will  not  supersede  the  necessity  of  making  them  parties ; 
so  far  as  the  said  act  and  rule  apply  to  suits  in  equity,  it  is 
to  be  understood  they  are  no  more  than  the  legislative 
affirmance  of  the  rule  previously  established  by  the  adjudi- 
cations of  the  Supreme  Court  of  the  Uuited  States.  The 
act  of  Congress  removed  any  difficulty  as  to  jurisdiction  be- 
tween parties  who  are  competent  under  the  general  rule  of 
equity  jurisprudence,  and  the  forty-seventh  rule  of  practice 
is  only  a  declaration  for  the  government  of  practitioners  and 
Courts  of  the  effect  of  the  act  of  Congress  and  the  previous 
decisions  of  the  Supreme  Court.  "It  remains,"  say  the 
Court,  "  that  a  Circuit  Court  can  make  no  decree  between 
the  parties  to  the  suit  which  so  far  involves  or  depends  upon 
the  rights  of  an  absent  person,  that  complete  and  full  jus- 
tice cannot  be  done  between  parties  to  the  suit,  without 
affecting  those  rights."    (17  How.  141.) 

The  general  rule  as  to  the  parties  to  a  bill  is  not,  then, 
altered  by  the  act  of  Congress  and  the  equity  rule  cited  by 
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solicitors  for  complainants,  nor  is  that  rule  affected  by  the 
limited  jurisdiction  of  the  Courts  of  the  United  States.  The 
fact  that  a  person  is  without  the  reach  of  the  process  of  the 
Court  will  not  dispense  with  the  necessity  of  making  such 
person  a  party,  provided  he  be  an  indispensable  one. 

Parties  to  bills  are  divided  into  three  classes  (17  How. 
141.)  1.  Nominal.  2.  Necessary.  3.  Indispensable.  If 
a  nominal  party  be  beyond  the  reach  of  the  process  of  the 
Court,  being  a  party  having  no  interest  to  be  affected  by 
the  proposed  decree,  that  fact  cannot  defeat  the  jurisdiction 
of  the  Court  An  instance  of  this  class  of  parties  is  where 
one  is  joined  as  a  party  for  sake  of  conformity  in  the  bill, 
having  no  interest,  legal  or  equitable,  to  be  affected  by  the 
decree.  The  second  class,  known  as  necessary  parties,  are 
such  as  have  an  interest  in  the  controversy,  and  ought  to 
be  made  parties  to  enable  the  Court  to  do  complete  justice 
by  adjusting  all  the.  rights  involved ;  still,  if  their  interests 
are  separable  from  those  before  the  Court,  they  are  not  indis- 
pensable parties.  Mr.  Justice  Curtis  has  referred,  as  an 
instance  of  a  necessary  party,  to  the  case  of  Osborn  v.  The 
Bank  of  the  United  States  (9  Wheaton,  738.)  This  case 
has  been  cited,  by  solicitors  for  complainants,  as  the  strong- 
est case,  and  in  their  written  brief  upon  the  point  under 
consideration,  they  say :  "  This  [case]  seems  to  us  conclu- 
sive as  to  the  rule  in  a  case  of  trespass."  It  is  due  to  the 
able  counsel  and  the  importance  of  the  question,  that  proper 
consideration  be  paid  to  this  case.  We  shall  give  it  that 
consideration  hereafter. 

The  third  class  of  cases  enumerated  by  Mr.  Justice  Curtis 
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are  the  indispensable,  who  have  such  an  interest  in  the  con- 
troversy that  a  decree  cannot  be  made  without  affecting  that 
interest,  and  the  inquiry  is,  Do  the  pleadings  in  this  case 
disclose  the  fact,  that  there  are  absent  persons  whose  inter- 
ests make  them  indispensable  parties  ?  The  rule  we  are  con- 
sidering laid  down  generally  is,  that  where  the  rights  of  an 
absent  person  will  be  much  affected  by  the  decree  asked  for, 
the  Court  cannot  proceed  to  a  decree.  This  general  rule  is 
to  be  applied  to  the  circumstances  of  each  case  as  they  shall 
arise.  By  ascertaining  how  this  rule  has  been  applied  in 
precedent  cases,  we  will  understand  how  to  apply  it  to  the 
case  at  bar. 

In  Mallow  V.  ITinde  (12  Wheaton,  194,)  the  complaint  set 
up  a  claim  to  a  tract  of  land  under  a  survey.  No.  537,  in 
the  name  of  John  Campbell,  who,  by  his  will,  devised  and 
bequeathed  this,  among  other  muniments  of  title,  to  Richard 
Taylor  and  others,  executors  in  trust  for  the  children  of  his 
sister.  Taylor  alone  qualified  and  took  upon  himself  the 
execution  of  the  trust.  He  never  assigned  or  conveyed  to  the 
cestui  que  trusts,  but  permitted  them  to  take  the  management 
of  them  into  their  own  hands.  Subsequently,  when  these 
last  had  arrived  at  full  age,  they  entered  into  contracts  with 
one  Elias  Langham,  whereby  he  became  entitled  to  survey 
No.  537,  and  he  subsequently  conveyed  the  land  to  com- 
plainants. Thus  stood  the  case,  when  the  defendant  Hinde, 
with  full  knowledge  of  the  rights  of  complainant,  procured 
from  Taylor  a  military  warrant  belonging  to  him  (Taylor)  in 
his  own  right,  made  an  entry  thereof  in  his  (Hinde's)  right, 
and  having  caused  a  survey  to  be  made  thereupon  covering 
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survey  No.  537,  obtained  a  patent  for  the  land.  Having 
thus  got  the  legal  title,  he  instituted  actions  of  ejectment 
against  the  complainants,  and  obtained  judgments  of  evic- 
tion against  them.  A  bill,  setting  forth  the  whole  transac- 
tion, charging  notice  of  complainant's  rights,  and  gross  fraud 
against  defendant  was  filed,  which  prayed  for  an  injunction 
to  enjoin  defendant  from  proceeding  on  his  judgment,  and 
for  general  relief.  Here  was  as  tortious  an  act  and  as 
great  fraud  as  could  be  perpetrated  under  the  forms  of  law, 
charged  upon  defendant.  The  defendant  denied  all  fraud, 
set  up  the  bona  fides  of  the  transaction,  neither  admitted  nor 
denied  the  contracts  between  the  cestui  que  trusts  and  Lang- 
ham,  and  insisted,  if  there  were  any  such,  they  were  fraudu- 
lent. Neither  Taylor  nor  the  cestui  que  trusts  were  made 
parties,  being  out  of  the  jurisdiction  of  the  Court.  An  ob- 
jection for  want  of  parties  arose,  and  it  was  insisted  that 
both  Taylor  and  the  cestui  que  trusts  were  indispensable 
parties. 

The  Court  so  decided.  They  say :  The  complainants  claim 
through  certain  contracts  made  between  Langhara  and  the 
cestui  que  trusts.  How  can  a  court  of  eciuity  decide  that 
such  contracts  ought  to  be  decreed  specifically  without  hav- 
ing the  parties  before  them  ?  Such  a  proceeding  would  be 
contrary  to  all  rules  which  govern  a  court  of  equity,  and 
against  the  principles  of  natural  justice.  In  respect  to  Tay- 
lor, it  was  urged  that  he  had  parted  with  his  "  incidental 
right ;"  but  the  Court  determined  that  he,  as  well  as  the 
cestui  que  trusts  were  indispensable  parties.  "  If,"  say  the 
Supreme  Court,  "  the  United  States  Courts  were  courts  of 
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general  jurisdiction,  it  could  not  be  doubted  that  the  absent 
persons  would  be  indispensable  parties."  But  it  is  urged, 
that  the  rule  which  prevails  in  courts  of  equity  generally, 
that  all  the  parties  in  interest  shall  be  brought  before  the 
Court,  &c.,  ouglit  not  to  be  adopted  by  the  Courts  of  the 
United  States,  l)ccause,  from  the  peculiar  structure  of  their 
limited  jurisdiction  over  persons,  the  application  of  the  rule 
in  its  full  extent  would  often  oust  the  court  of  its  acknowl- 
edged jurisdiction  over  the  persons  and  subject  before  it. 
In  answer  to  such  argument,  the  Court  proceeds  to  show 
that  no  modification  of  the  rule  to  an  extent  by  which  the 
rights  of  an  absent  person  may  be  materially  affected,  is 
admissible,  and  conclude  by  saying — "  We  put  this  case  on 
the  ground  that  no  court  of  equity  can  adjudicate  directly 
upon  a  person's  rights  without  the  party  being  actually  or 
constructively  before  the  Court,"  and  the  bill  was  found 
defective  for  want  of  parties. 

In  Brooks  v.  Burt  (1  Beavan,  106  — 17  Eng.  Chan.  Rep. 
106,)  a  bill  was  brought  by  one  tenant  in  common  agaihst 
defendant,  who,  it  was  alleged,  had  wrongfully  and  in  defi- 
ance of  complainant's  title,  entered  into  possession  and  re- 
ceived the  rents  and  profits  of  the  property  ;  it  was  further 
alleged,  that  complainants  had  commenced  an  action  of 
ejectment  for  the  premises  which  defendant  defended ; 
that  before  the  trial  of  such  ejectment,  plaintiff  discovered 
that  the  property  was  subject  to  an  outstanding  term  which 
was  vested  in  one  Mr.  Worsley,  which  defendant  threatened 
to  set  up  to  defeat  the  action  at  law ;  and,  lastly,  the  bill 
alleged  that  James  Wavel,  the  co-tenant  in  common  with 
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plaintiff,  was  at  the  time  residing  out  of  the  jurisdiction  of 
the  Court.  (It  should  be  observed  here,  that  the  objection 
was,  that  the  co-tenant  in  common  was  not  made  a  party 
complainant.)  There  was  a  general  demurrer  for  want  of 
equity,  on  the  ground  that  Wavel  the  co-tenant,  and  Worsly, 
in  whom  the  outstanding  term  was  vested,  were  indispensa- 
ble parties  to  the  bill.  The  Court  decided  that  the  holder 
of  the  outstanding  term  was  not,  but  that  the  co-tenant  was. 
On  the  argument  it  was  urged  in  relation  to  Wavel,  that  he 
was  part  owner  of  the  property ;  that,  among  other  things 
prayed  for,  was  a  declaration  of  right,  the  delivery  of  the 
title  deeds  of  the  property,  and  for  an  account  of  the  rents 
and  profits,  matters  in  which  the  absent  party  was  interest- 
ed, and  that  therefore  the  suit  which  sought  to  deal  with  the 
inheritance  was  defective  for  want  of  parties.  To  this  com- 
plainants replied,  that  the  proposition  embodied  in  the  objec- 
tion was,  that  if  there  be  twenty  tenants  in  common,  and  a 
stranger  get  possession,  one  of  the  tenants  in  common  can- 
not recover  the  possession  of  the  rents  and  profits  from  the 
stranger  without  making  the  other  nineteen  persons  with 
whom  he  has  no  dispute  parties  to  the  suit ;  that  tliis  was 
an  ejectment  bill,  and  must  be  governed  by  the  same  rules 
as  an  ejectment  at  law ;  that  Wavel,  the  co-tenant,  was  out 
of  the  jurisdiction  of  the  Court.  Lastly,  it  was  urged  that 
the  complainants  were  entitled  to  some  portion  of  the  relief 
prayed  for,  and,  at  the  time  of  the  hearing,  he  might  waive 
part  of  the  relief  sought,  and  obtain  the  rest ;  that  the  de- 
murrer, therefore,  covered  too  much,  and  must  be  overruled. 
Such  were  the  arguments  by  complainant  in  that  case. 
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and  they  are  similar  to  those  urged  in  this  case  by  com- 
plainants' solicitors.  To  all  the  Master  of  the  Rolls  replied : 
"  It  appears  to  me,  this  demurrer  must  be  allowed.  *  *  * 
Where  the  demurrer  is  for  want  of  parties,  it  is  not  sufficient 
for  plaintiff  to  say,  that  there  is  some  part  of  the  relief 
which  can  be  abandoned  at  the  hearing.  *  *  *  The  bill 
prays  for  accounts  and  the  delivery  of  title  deeds.  '-^  I 
conceive  Wavel  is  a  necessary  party.  *  *  The  demurrer 
must  be  allowed."    (1  Beavan,  106.) 

In  Turner  v.  Hill  (11  Simons,  2,)  a  bill  was  filed  to  com- 
pel defendant  to  transfer  her  share  in  a  mine  to  complainant, 
which,  it  was  alleged,  she  had  obtained  by  fraudulent  means, 
and  to  account  for  and  pay  to  plaintiff  the  profits  thereof, 
and  that  a  receiver  might  be  appointed  of  the  profits  of 
the  mines.  It  was  objected,  that  the  other  adventurers 
in  the  mine  were  indispensable  parties,  inasmuch  as  an  ac- 
count was  called  for,  and  the  Vice-Chancellor  decided  against 
the  objection  on  the  sole  ground  that  the  bill  did  not  call  for 
an  account  of  the  mine,  but  for  that  of  the  specific  share 
sued  for.  He  says :  "  That  passage  in  the  prayer  of  the  bill 
which  asks  for  a  receiver  of  a  profit  of  the  whole  mines,  is 
clearly  a  mistake,  for  the  plaintiff  is  seeking,  by  his  bill,  to 
recover  no  more  than  a  hundredth  share  of  the  mines ;  and 
therefore,  in  common  fairness  of  construction,  that  passage 
ought  to  be  referred  to  the  profits  of  that  share."  Consid- 
ering such  to  be  the  fair  construction  of  the  bill,  he  decided 
it  was  unnecessary  to  make  the  other  shareholders  parties. 

A  similar  decision,  for  the  same  reasons,  was  made  in  the 
case  of  Turner  v.  Borlase  (11  Simons,  17,)  and  appeal  was 
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carried  to  the  Lord  Chancellor  (11  Simons,  18,)  and  the  de- 
cision in  it  confirmed,  the  distinction  drawn  between  a 
prayer  for  the  profits  of  the  mine  and  those  of  the  particular 
share  sued  for,  being  carefully  sustained.  In  giving  his  de- 
cision on  the  appeal,  the  Chancellor  said :  "  It  was,  however, 
observed,  that  the  bill  prayed  a  receiver  of  the  profits  of 
the  mines ;  and  if  that  must  necessarily  be  intended  to  mean 
the  general  profits  of  the  mine,  it  would  be  asking  for  that 
wliich  could  not  be  granted,  in  the  absence  of  all  the  other 
adventurers ;  but  I  do  not  understand  the  expression  to  have 
that  meaning.  All  the  case  made  and  relief  asked,  relate  to 
the  particular  shares,  &c.,  and  I  must  understand  the  profits 
as  to  which  the  receiver  is  asked,  to  be  the  profits  spoken  of, 
which  makes  the  whole  consistent,  and  for  tvhich  purpose 
the  other  adventurers  would  not  be  necessary  parties."  (11 
Simons.) 

The  decision  of  the  Court  below  w-as  therefore  aflSrmed, 
and  the  demurrer  overruled ;  but  the  Chancellor,  in  conclu- 
sion declared,  that  his  judgment  on  the  demurrer  was  on 
the  facts  admitted  by  it ;  but  if  the  facts  at  the  hearing  so 
admitted  were  not  sustained,  the  opinion  he  had  just  de- 
livered could  have  no  bearing  on  the  case. 

The  principles  deducible  from  foregoing  authorities  are — 

1.  That  the  general  rule  in  equity  is,  that  all  persons 
whose  interests  may  be  materially  affected  by  a  decree,  must 
be  before  the  Court  to  enable  it  to  act. 

2.  That  this  rule  may  be  relaxed  so  as  to  dispense  with 
formal,  and,  under  special  circumstances,  with  necessary 
parties. 
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3.  That  the  rule  which  has  been  announced  by  the  de- 
cisions of  the  Supreme  Court  of  the  United  States  is  but  a 
reiteration  of  the  doctrine  of  a  court  of  equity  in  the  appli- 
cation of  its  chancery  jurisdiction. 

4.  That  the  act  of  Congress  of  February  28,  1839,  and 
the  forty-seventh  rule  of  equity,  which  allow  one  or  more 
defendants  to  be  sued  in  the  absence  of  others  without  the 
jurisdiction  of  the  Court,  apply  only  to  competent  parties, 
are  simply  an  affirmance  of  previous  decisions  of  the  Su- 
preme Court  of  the  United  States,  and  do  not  vary  the  rule 
as  to  indispensable  parties.    (17  How.  141.) 

5.  That  the  peculiar  structure  of  the  limited  jurisdiction 
of  the  Courts  of  the  United  States  does  not  abolish  or 
modify  the  rule  as  to  indispensable  parties ;  and  the  fact  that 
such  are  without  the  jurisdiction,  will  not  enable  the  Court 
to  proceed  against  the  parties  before  it. 

6.  That  it  has  been  decided  by  the  Supreme  Court  of  the 
United  States  (12  Wheaton,  194,)  that  where  complainant 
seeks  to  set  aside  a  fraudulent  purchase  of  land  by  defend- 
ant, and  to  enjoin  his  proceeding  on  a  judgment  he  had  ob- 
tained in  an  ejectment  at  law  against  complainant,  the  party 
through  whom  latter  claimed  his  equitable  title  was  an  indis- 
pensable party. 

7.  That  it  has  been  decided  in  the  English  Chancery  (1 
Beavan,  106,)  that  one  tenant  in  common  cannot,  without 
joining  with  him  his  co-tenant,  sustain  a  bill  in  equity 
against  the  trespasser  in  possession,  and  enjoin  him  from 
setting  up  an  outstanding  term,  inasmuch  as  the  bill  prayed 
for  the  delivery  of  title  deeds  and  account  of  the  rents, 
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these  being  matters  in  which  the  absent  person  was  inter- 
ested, and  was  therefore  an  indispensable  party;  that  where 
a  question  arises  as  to  parties,  it  is  not  for  the  complainant 
to  say,  the  Court  must  proceed  to  a  hearing  when  he,  (com- 
plainant,) may  disclaim  a  part  of  the  relief  and  obtain  the 
balance;  and,  lastly,  that  the  fact  that  the  absent  parly 
resided  out  of  the  jurisdiction  of  the  Court  made  no  differ- 
ence in  the  application  of  the  rule.  These  last  principles 
are  deducible  from  the  case  of  Brooks  v.  Burt  (1  Beavan, 
105.)  It  is  to  be  again  noted,  that  this  was  a  case  brought 
by  one  tenant  in  common  to  assert  a  right  against  a  wrong- 
doer, and  the  absent  tenant  in  common  was  deemed  an  indis- 
pensable party.  Ilow  much  stronger  is  the  case  at  bar, 
where  it  is  sought  to  injuriously  affect  the  rights  of  part 
owners,  who  are  absent  ?  If,  in  the  former  case,  the  person 
is  deemed  an  indispensable  party,  a  foriion  he  must  be  so 
deemed  in  the  latter. 

8.  That  it  has  been  decided  that,  where  bill  is  filed  to 
compel  defendant  to  transfer  to  complainant  a  share  in  a 
mine  fraudulently  obtained  by  him,  and  to  account  for  the 
profits  thereof,  jurisdiction  will  be  sustained  on  the  ground, 
that  the  bill  seeks  only  a  specific  share  in  the  profits  thereof; 
but  it  is  expressly  affirmed,  that  if  the  bill  had  sought  for  a 
delivery  of  title  papers,  which  touches  the  inheritance,  or  for 
an  account  of  thd  mines,  these  being  matters  in  which  the 
other  adventurers  in  the  mine  were  interested,  the  Court 
could  not  proceed,  such  other  adventurers  being  indispensar 
ble  parties. 

Let  us  apply  these  principles  to  the  case  at  bar.  The 
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complainants  in  their  bill  allege  title  to  certain  premises 
situate  in  this  State ;  that  defendants  have  wrongfully  en- 
tered into  possession  thereof,  and  are  committing  a  trespass 
thereon  by  cutting  down  timber  and  excavating  mines  or 
minerals  therefrom,  and  that  they,  (the  complainants,)  have 
instituted  an  action  of  ejectment  against  the  defendants  for 
the  purpose  of  evicting  them  therefrom.  The  bill  prays 
against  defendants  — 

1.  That  an  account  be  taken  for  the  year  preceding  the 
filing  of  the  bill  of  the  amount  of  timber  cut  and  destroyed 
on  the  premises,  and  a  similar  account  of  the  quicksilver  so 
taken. 

2.  That  injunction  may  issue  to  restrain  defendants  from 
further  tresspass. 

3.  That  a  receiver  be  appointed  to  take  charge  of  the 
mine,  and  the  reducing  establishment  connected  therewith, 
and  all  the  products  thereof,  now  within  the  jurisdiction  of 

this  Court. 

4.  That  on  the  final  hearing  the  conveyances  made  under 
which  defendants  claim  title,  may  be  ordered  to  be  deliv- 
ered up  and  cancelled,  the  injunction  made  perpetual,  and 
for  general  relief 

An  answer  has  been  filed,  and  the  facts  necessary  to  be 
looked  to,  in  connection  Avith  the  question  as  to  parties,  are 
found  in  pages  43.  44  and  45.  The  facts  disclosed  are, 
that  there  are  other  proprietors  of  the  mine  and  land  other 
than  defendants.  That  of  them,  four  in  number,  viz :  Eus- 
taquio  Barron,  Eustachio  M.  Barron,  Martin  La  Piedra,  and 
Maria  Ortiz,  are  without  the  jurisdiction  of  this  Court ;  that 
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John  Parrott  and  James  R  Bolton  are  also  co-owners  of  the 
premises,  and  that  they  are  within  the  reach  of  the  process 
of  the  Court.  It  is  further  averred,  that  long  before  the 
institution  of  the  action  of  ejectment  at  laAv,  and  before  the 
exhibiting  of  the  bill,  a  contract  was  entered  into  by  the 
owners  of  the  mine,  with  certain  persons  for  the  working  of 
them,  and  it  is  contended  that  both  the  proprietors  and  con- 
tractors should  be  made  parties. 

Upon  the  authority  of  the  cases  cited  above,  I  cannot 
doubt,  that  the  owners  are  indispensable  parties  in  this  case. 
In  the  opinion  of  the  Court,  the  authority  of  cases  is  hardly 
needed. 

What  is  the  character  of  this  bill  ?  It  does  not  seek  the 
interposition  of  this  Court  to  recover  the  specific  shares  of 
the  mine  or  land,  and  the  profits  thereof,  property  of  the 
defendants.  If  it  did,  it  would  come  within  the  authorities, 
and  the  limits  of  natural  justice.  But  the  bill  asks,  that  an 
account  of  profits  belonging  to  other  people,  and  title  deeds 
to  property  in  which  those  other  and  absent  persons  are  as 
much  interested  and  to  a  larger  extent  than  the  defendants 
themselves,  shall  be  cancelled.  It  further  asks  that  the 
profits  of  all  the  owners  should  be  wrested  from  them  and 
paid  into  the  hands  of  a  receiver.  Now,  can  this  Court 
call  for  an  account  of  the  profits  of  the  mine,  or  arrest  such 
profits,  or  direct  a  cancellation  and  delivery  of  the  title  deeds, 
in  the  absence  of  parties  both  within  and  without  the  reach 
of  its  process,  who  are  interested  in  those  profits  and  those 
title  deeds  ?  Were  the  Court  to  do  any  one  of  these  things, 
would  not  the  rights  of  the  absent  be  materially  affected  ? 
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It  is  urged,  that  the  Court  can  entertain  jurisdiction  of  this 
case,  issue  the  injunction,  and  wait  until  the  hearing,  when 
the  complainant  may  waive  a  portion  of  the  relief  prayed 
for,  and  the  Court  can  decree  so  much  of  that  relief  as  they 
may  be  entitled  to.  This  course  would  be  contrary  to  au- 
thority, and  in  violation  of  the  reason  of  the  thing.  We 
have  seen,  that  the  ]x)rd  Chancellor  has  said  in  Brooks  v. 
Hurt,  that  when  the  question  of  parties  arises,  it  is  not  suf- 
ficient for  tlic  complainant  to  say  "  that  there  is  some  part 
of  the  relief  which  can  be  abandoned  at  the  hearing." 
Again  ;  apart  from  authority,  on  what  ground  of  justice  or 
reason  can  this  Court  arrest,  by  injunction,  the  profits  of 
the  mine  from  absent  persons  until  the  hearing,  for  the  pur- 
pose of  ultimately  getting  an  account  from  the  defendants 
of  their  specific  interests  ?  Would  the  arrest  of  these  profits 
"affect"  the  interest  of  the  absent  owners?  If  so,  should  a 
court  of  equity  proceed  in  their  absence  ?  "  Audi  alteram 
partem''  is  alike  a  dictate  of  natural  justice  and  a  precept  of 
municipal  law.  I  have  searched  in  vain  for  a  precedent  that 
vpould  justify  this  course.  The  able  counsel  for  complain- 
ants would  have  found  such,  if  any  existed.  The  case  of 
Osborne  t'.  The  Bark  United  States  has  been  adduced  as  the 
authority  which  seems  to  them  conclusive  in  favor  of  such 
jurisdiction,  and  it  has  been  intimated  to  me  by  one  of  the 
counsel,  fhat  it  has  been  exhibited  to  several  of  his  profes- 
sional brethren,  who  concur  in  the  opinion  that  it  is  conclu- 
sive on  the  point.    That  case,  therefore  claims  attention. 

The  opinion  in  that  case  occupies  seventy-six  pages  of 
the  Reporter.    To  show  what  were  the  points  decided  by 
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travelling  through  it,  would  be  time  misspent.  But  there  is 
a  short  method  of  doing  this,  and  one,  perhaps,  which  will 
conduct  to  a  more  correct  conclusion  than  any  this  Court 
could  pursue.  By  reference  to  the  prospectus,  published 
by  Mr.  Justice  Curtis,  in  17  Howard,  it  will  be  found,  that  his 
plan  in  giving  his  new  edition  of  the  Supreme  Court  reports, 
was  to  endeavor  to  give,  in  the  head  notes,  the  substance  of 
each  decision.  They  are  designed,  he  says,  to  show  the 
points  decided  by  the  Court,  not  the  dicta,  or  reasonings  of 
the  Court.  Now,  upon  reference  to  his  head  notes  to  Os- 
borne V.  The  Bark  United  States,  we  find  that  the  only 
points  which,  in  his  opinion,  were  decided  in  that  case  which 
touch  the  question  under  consideration,  are  —  1.  A  court  of 
equity  may  restrain,  by  injunction,  a  public  officer  of  a 
State,  from  acting  under  a  void  law  of  a  State  to  destroy  a 
franchise.  2.  As  the  State  cannot  be  joined  as  a  defendant, 
its  agent  may  be  sued  alone  ;  and  if  he  has  specific  moneys 
or  notes  wrongfully  taken,  in  his  possession,  they  may  be 
ordered  to  be  returned. 

So  far  as  any  decision  in  this  case  goes,  it  does  not  touch 
the  case  at  bar.  But  reference  has  been  had  to  certain  ob- 
servations made  ])y  Chief  Justice  Marshall,  while  delivering 
the  opinion  of  the  Court,  and  citations  from  the  opinion  have 
been  inserted  in  the  brief  of  solicitors  for  complainant,  which 
are  deemed  directly  applicable  to  the  case  at  bar.  The  first 
citation  is  from  9  Wheaton,  p.  842,  and  is  as  follows  :  "  The 
single  act  of  levying  the  tax  in  the  first  instance,  is  the  cause 
of  an  action  at  law ;  but  that  only  aflbrds  a  remedy  in  chan- 
cery, which  prevents  the  repetition  and  protects  the  privi- 


21 


lege.  The  same  conservative  principle  Avhich  induces  tlie 
Court  to  interpose  its  authority  for  the  protection  of  exclu- 
sive privileges,  to  prevent  the  commission  of  waste,  even  in 
some  cases  of  trespass,  and  many  cases  of  destruction, 
will,  we  the  think,  apply  in  this.  Indeed,  trespass  is  de- 
struction where  there  is  no  privity  of  estate.  If  the  State 
of  Ohio  could  have  been  made  a  party  defendant,  it  can 
scarcely  be  doubted  that  this  would  be  a  strong  case  for  an 
injunction.  The  objection  is,  that,  as  the  real  party  cannot 
be  brought  before  the  Court,  a  suit  cannot  be  maintained 
against  the  agents  of  that  party,  and  cases  have  been  cited 
to  show  that  a  court  of  chancery  will  not  make  a  decree, 
unless  all  those  who  are  interested  are  made  parties  to  the 
suit.  This  is  certainl}'  true  where  it  is  in  the  power  of  the 
plaintiff  to  make  them  parties  ;  but  if  the  person  who  is  the 
real  principal,  the  pei'son  who  is  the  true  source  of  the  mis- 
chief, by  whose  power  and  for  whose  advantage  it  is  done, 
be  exempt  from  all  judicial  process,  it  would  be  subversive 
of  the  best  established  principles  to  say,  that  the  laws  could 
not  afford  the  same  remedy  against  the  agent  employed  in 
doing  the  wrong  which  they  would  afford  against  him,  could 
his  principal  be  joined  in  the  suit."  "It  is  admitted  that 
the  privilege  is  not  communicated  to  the  agent,  for  the  ap- 
pellants acknowledge  that  an  action  at  law  would  lie  against 
the  agent,  in  which  full  compensation  ought  to  be  made  for 
the  injury.  It  being  admitted,  then,  that  the  agent  is  not 
privileged  by  his  connection  with  his  principal,  that  he  is 
responsible  for  his  own  act  to  the  full  extent  of  the  injury, 
why  should  not  the  preventive  power  of  the  Court  also  be 


22 


applied  to  him?  Why  may  it  not  restraia  him  from  the 
commission  of  a  wrong  which  it  would  punish  him  for  com- 
mitting?" 

The  propositions  asserted  in  the  above  observations  are — 

1.  That  though  the  single  act  of  an  illegal  tax  is  the  sub- 
ject of  an  action  at  law,  its  repetition  makes  it  a  continuing 
trespass,  which  a  court  of  equity  may  enjoin. 

2.  That  where  the  principal  is  exempt  from  all  judicial 
process,  being  a  sovereign  State,  the  privilege  which  belongs 
to  snch  principal  is  not  communicated  to  the  agent  who  does 
the  wrong. 

3.  That  under  such  circumstances  the  Court,  acting  on 
the  principle,  "Lex  non  cogit  impossibliar  will,  at  instance  of 
complainant,  issue  an  injunction  to  restrain  the  agent  from 
committing  the  tortious  act. 

These  propositions  cannot  control  this  case : 

1.  Because  there  is  no  question  of  principal  and  agent  in 
this  case. 

2.  The  necessity  of  dispensing  with  a  necessary  party 
who  was  exempt  from  judicial  process  does  not  exist  in  this 
case.  (On  page  846,  C.  J.  Marshall  says  :  "  Had  it  been 
in  the  power  of  complainant  to  make  it  [the  State]  a  party, 
perhaps  no  decree  ought  to  have  been  pronounced.") 

3.  Because  the  attempt  in  this  case  is  to  make  defendants 
liable  as  principals  in  a  tort,  and  asks  the  Court  to  arrest  the 
profits  of  absent  parties  for  the  purpose  of  making  defend- 
ants responsible  for  the  consequences  of  their  own  tortious 
act. 

There  are  two  other  citations  from  the  opinion  of  the  Court 


23 


The  first,  is  a  continuation  of  the  first  above  quoted,  and  is 
in  these  words:  "We  put  out  of  view  the  character  of  the 
principal  as  a  sovereign  State,  because  that  is  made  a  dis- 
tinct point,  and  consider  the  question  as  respects  the  want 
of  parties."  Here  this  second  citation  ceases,  and  another 
is  taken  from  tlie  succeeding  page  (845,)  as  follows  :  "In 
the  regular  course  of  things  the  agent  must  pay  over  the 
money  immediately  to  his  principal,  and  would  thus  place 
it  beyond  the  injured  party,  since  his  principal  is  not  amen- 
able to  the  law.  The  remedy  for  the  injury  would  be  against 
the  agent  only,  and  what  agent  could  make  compensation 
for  such  injury?  The  remedy  would  have  nothing  real  in 
it.  It  would  be  a  remedy  in  name  only,  not  in  substance. 
This  alone  would,  in  our  opinion,  be  a  sufficient  reason  for  a 
court  of  equity.  The  injury  would,  in  fact,  be  irreparable; 
and  the  cases  are  innumerable  in  which  injunctions  are 
awarded  on  this  ground."  Now,  this  latter  citation  estab- 
lishes this  proposition,  viz:  That  the  agent  would  pay  over 
to  the  principal,  who  was  exempt  from  all  judicial  process, 
and  being  unable  to  respond  to  the  damages,  the  injury 
would  be  irreparable,  and,  therefore,  it  is  ground  for  in- 
junction. To  this  extent  it  goes  ;  but  the  whole  is  de- 
pendent for  its  application  upon  the  fact,  whether  defendant 
is  Vesponsible  upon  an  implied  contract  solely  for  the 
amount  in  his  hands.  This  is  evident,  as  the  Court  puts 
the  hypothesis.  "  Now,  if  the  party  before  the  Court  could 
be  responsible  for  the  whole  injury,"  &c. 

To  prove  why  the  Court  considers  the  defendant  liable,  it 
is  necessary  to  cite  the  remarks  which  intervene  between 
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the  two  quotations  cited  above:  "Now,  if  the  party,"  say  the 
Court,  "  would  be  responsible  for  the  whole  injury, why  may 
he  not  be  restrained,  &c.    The  appellants  found  their  dis- 
tinction on  the  logical  principle,  that  all  trespasses  are  sev- 
eral as  well  as  joint,  without  inquiring  into  the  validity  of 
this  reason,  if  it  be  true.    AVe  ask  if  it  be  true  ?    Will  it  be 
said,  that  the  action  of  trespass  is  the  only  remedy  given 
for  this  injury?    Can  it  be  denied  that  an  action  on  the 
case  for  money  had  and  received  to  the  plaintiff's  use,  might 
be  maintained  ?    We  think  it  cannot ;  and  if  such  an  action 
might  be  maintained,  no  plausible  reason  suggests  itself  to 
us  for  the  opinion  that  an  injunction  may  not  be  awarded 
to  restrain  the  agent  with  as  much  propriety  as  it  it  might 
be  awarded  to  restrain  the  principal,  could  the  principal  be 
made  a  party."    It  was  on  the  ground  then,  that  the  equi- 
table action  of  money  had  and  received,  could  be  maintained 
against  the  agent — for  money  in  his  hands,  and  received  by 
him  in  legal  consideration  to  the  use  of  plaintiff — that  C.  J. 
Marshall  uses  the  observations  quoted  to  sustain  the  propo- 
sition that  injunction  might  issue  to  restrain  the  payment 
over  by  the  agent  to  his  principal.    Can  this  apply  to  the 
case  at  bar  ?    No  one  pretends  that  such  action  could  lie 
acrainst  defendants  in  this  case.    Independently  of  all  other 
views,  there  is  one  which  covers  this  whole  case  and  "pre- 
cludes the  idea  that  it  can  control  the  one  at  bar.    It  has 
been  shown,  that  the  absent  parties  are  indispensable  in  this 
case.  Such  was  not  the  fact  in  the  case  relied  on.  The  State 
of  Ohio  was  but  a  necessary  party,  and  there  was  a  discre- 
tion in  the  Court  to  dispense  with  such  party.    True,  the 
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interest  of  tlie  State,  in  quantity,  extended  to  the  -whole 
amount  in  controversy ;  but  what  Avas  the  nature  of  that 
interest?  It  Avas  not  a  vested  nor  an  equitable  interest.  It 
was  never  in  the  possession  of  the  absent  party,  nor  had 
the  State  an  equitable  right  to  it,  for  the  Court  never 
could  recognize  the  possession  of  a  fund,  or  an  equita- 
ble right  to  possession  in  the  principal,  where  that  fund 
had  ])C('n  raised  in  fraudem  legis  by  the  agent.  The  ob- 
ject of  the  bill  was  to  arrest  the  fund  in  its  transit  from  the 
agent  to  the  principal.  Hence,  the  nature  of  the  interest 
held  by  the  State  was,  to  use  the  language  of  Mr.  Clay,  in 
his  argument,  "a  collateral  and  contingent  interest,"  which 
will  not  make  a  party  who  must  be  joined.  Hence,  again, 
]\Ir.  Justice  Curtis,  in  1855,  in  the  case  of  Shields  v.  Barron 
(17  How.  143,)  in  his  classification  of  parties,  enumerates 
several  instances  of  the  different  kinds  of  parties,  exclud- 
ing the  case  of  Osborne  v.  The  Bark  United  States  from  the 
class  of  indispensable,  and  including  it  among  that  of  neces- 
sary parties,  which  latter,  as  we  have  seen,  may,  under  pe- 
culiar circumstances,  be  dispensed  with. 

It  is  by  attention  to  the  distinction  between  necessary 
and  indispensable  parties  that  the  numerous  decisions  of  the 
Courts,  made  in  the  application  of  the  general  rule,  may  be 
harmonized. 

Cases  have  been  referred  to,  in  Avhich  persons  who  are 
without  the  reach  of  the  process  of  the  Court,  have  been 
dispon.sed  Avith ;  but  in  all  such  it  will  be  found,  that  the  ab- 
sent persons  Avere  either  a  formal  or  necessary  party,  but  uut 
deemed  indispensable. 
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In  this  case  I  am  satisfied  that  the  owners  of  the  mines 
are  parties  whose  interests  must  necessarily  be  affected  by 
any  decree  which  can  be  made  in  conformity  with  the  prayer 
of  this  bill.  Cases  are  also  cited  to  show  that  the  Courts 
of  the  United  States  will  consider  the  rule  as  to  parties  flex- 
ible where  the  absent  persons,  who  should  be  made  parties, 
are  out  of  the  reach  of  the  process  of  the  Court ;  but  in 
each  of  them  it  will  be  found,  that  the  utmost  extent  to 
which  a  relaxation  has  been  carried,  has  been  to  dispense 
with  a  necessary  party  only.  But  there  is  one  feature  in 
this  case  which  distinguishes  it  from  all  others.  It  is,  that 
two  of  the  absent  persons  whose  interest  would  be  affected 
by  a  decree,  are  residents  of  this  city  and  within  the  reach 
of  the  process  of  this  Court.  The  only  reason  for  their 
omission  as  parties  is  the  fact  that,  their  introduction  would 
oust  the  jurisdiction  of  this  Court.  But  if  bringing  them 
before  the  Court,  this  case  would  be  beyond  its  jurisdiction, 
can  the  Court,  by  indirection,  adjudicate  upon  their  rights, 
and  thus  do  indirectly  what  it  could  not  rightfuUy  directly 
do  ?    I  think  not. 

The  present  motion  is,  therefore,  denied,  and  it  is  ordered 
accordingly. 

M.  HALL  McAllister, 

Judge  of  U.  8.  Circuit  Court  for  Districts  of  CaHfomia. 
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When  a  Federal  Court  and  a  State  Court  may  each 
take  jurisdiction  of  the  same  subject  matter 
and  parties,  the  tribunal  whose  jurisdiction 
first  attaches  will  retain  it  to  the  final  deter- 
mination of  the  controversy,  either  to  the 
entire  exclusion  of  the  other  tribunal,  or  to 
its  exclusion  so  far  as  to  render  its  decision 
subordinate. 


When  a  Federal  Court  and  a  Stale  Court  may 
each  take  jurisdiction  of  the  same  subject 
matter  and  parties,  the  tribunal  whose  juris- 
diction first  attaches  will  retain  it  to  the 
final  determination  of  the  controversy,  either 
to  the  entire  exclusion  of  the  other  tribunal, 
or  to  its  exclusion  so  far  as  to  render  its 
decision  subordinate. 
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OF  THE 

UNITED  STATES 

Ninth  Circuit,  Northern  District  of  CaliTornia. 


FREDERICK  W.  SHARON, 

As  Executor,  Complainant,^ 


vs. 


DAVID  S.  TERRY  and  SARAH 
ALTHEA  TERRY,  his  Wife, 
Defendants. 


Bill  of  Revivor 
in  Equity. 


FRANCIS   G.  NEWLANDS, 
As  Trustee,  et  al., 

Complainants, 


vs. 


Bill  in    Equity,  in 
the  Nature  of  a  Bill  of 
'  Revivor  and  Supple- 
DAVID  S.  TERRY  and  SARAH  ment,  and  to  carry  De- 
ALTHEA  TERRY,  his  Wife,  \cree  into  Execution. 
Defendants. 
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Before  Field,  Circuit  Justice. 
Sawyer,  Circuit  Judge,  and 
Sabin,  District  Judge. 

1.    Upon  proceedings  to  revive  a  suit  in  equity  abated  by  the  death 
of  the  complainant,  for  the  purpose  of  executing  a  final  decree 
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which  has  been  rendered  in  sncb  snit,  no  objections  can  be 
taken  which  could  have  been  urged  when  the  original  bill 
was  pending,  except  want  of  jurisdiction  apparent  upon  the 
record.  An  attack  upon  a  judgment  or  decree  in  a  proceeding 
to  revive  it  is  a  collateral  attack,  and  can  only  avail  when  there 
is  a  want  of  jurisdiction,  either  of  the  parties  or  of  the  subject 
matter. 

2.  The  circuit  courts  of  the  United  Slates  have  jurisdiction  to  can- 
cel a  written  contract  of  marriage  on  the  ground  of  its  forgery. 
Such  contract  if  genuine  and  followed  by  the  requisite  con- 
summation, imposes  upon  the  husband  from  its  date  the  obli- 
gation to  support  the  wife,  and  confers  upon  the  wife  certain 
rights  in  his  property,  and  such  obligation  and  rights  measure 
the  sum  or  value  of  the  matter  in  dispute  in  a  suit  to  cancel 
such  written  contract  within  the  meaning  <if  the  Acts  of  Con- 
gress requiring  a  certain  value  to  such  m  itter  in  order  to  give 
the  circuit  courts  of  the  United  States  jurisdiction.  Where  the 
controversy  is  not  respecting  the  amount  or  valne  in  dispute, 
such  amount  or  value  when  necessary  to  the  jurisdiction  may 
be  shown  by  the  evidence  produced  in  the  case,  or  by  affidavits 
filed  when  the  question  of  jurisdiction  is  raised. 

3  The  right  of  action  to  cancel  a  marriage  contract,  which,  if  genu- 
ine and  followed  by  the  requisite  consummation  as  mentioned 
above,  would  create  rights  in  the  property  of  the  alleged  hus- 
band, survives  to  his  executor  or  administrator. 

4.  The  transfer  of  the  property  of  the  plaintiff  in  a  suit  to  cancel  a 

forged  marriage  contract  while  sncli  suit  is  pending  does  not 
abate  it,  if  the  plaintiff  retain  a  right  during  his  life  to  claim 
the  rents  and  profits  thereo',  and  the  purchasers  or  beneficia- 
ries under  such  transfer  are  entitled  to  the  beneflt  of  the  decree 
rendered  in  such  suit  cancelling  tlie  contract,  to  protect  the 
property  from  claims  made  under  or  by  virtue  of  it. 

5.  Where  the  jurisdiction  of  the  circuit  court  of  the  United  States 

has  attached  in  a  suit  brought  by  a  citizen  of  a  State  other  than 
that  in  which  tlie  Court  is  held,  the  right  of  the  plaintiff  to 
prosecute  his  suit  in  such  court  to  a  final  determination  there 
cannot  be  arrested,  defeated  or  impaired  by  any  subsequent  ac- 
tion or  proceeding  of  the  defendant  respecting  the  same  sul  ject 
matter  in  a  state  court. 

6.  Where  different  courts  may  entertain  jurisdiction  of  the  same 

subject,  the  court  which  first  obtains  jurisdiction  will,  with 
some  well-recognized  exceptions,  retain  it  to  the  end  of  the  con- 
tsoversy,  either  to  the  entire  exclusion  of  the  other,  or  to  the 
exclnsion  so  far  as  to  render  the  latter's  decision  subordinat 
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to  that  of  the  court  first  obtnining  jurisdiction,  and  it  is  imma- 
terial which  court  renders  the  first  judgment  or  decree. 

7.  The  exceptions  to  the  rule  that  priority  of  jurisdiction  controls 

priority  of  decision  are,  first,  where  the  same  plaintiflf  has  asked 
in  different  suits  a  determination  of  the  same  matter;  and, 
second,  where  the  cases  are  upon  contracts  or  obligations, 
which  from  their  nature  are  merged  in  the  judgment  rendered, 
the  subject  upon  which  the  first  suit  is  founded  having  thus 
ceased  to  exist. 

8.  The  decree  of  a  circuit  court  of  the  United  States  cancelling  a 

forged  marriage  contract,  may  be  used  to  stay  the  enforcement 
of  judgments  for  property  rights  recovered  upon  such  contract 
in  a  subsequent  suit  in  a  state  court. 

9.  Section  720  of  the  Revised  Statutes,  prohibiting  injunctions  by 

any  court  of  the  United  States  to  slay  proceedings  in  a  stale 
court,  does  not  apply  where  the  federal  court  has  first  obtained 
jurisdiction  of  the  subject  matter  of  the  proceedings  and  of 
the  parties  in  the  state  court.  This  section  must  be  construed 
in  connection  with  Section  716  of  the  Revised  Statutes,  which 
provides  that  the  federal  court.?  shall  have  power  to  issue  all 
writs  which  may  be  necessary  for  the  exercise  of  their  respec- 
tive jurisdictions,  and  agreeable  to  the  usages  and  principles 
of  law. 
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Statement  of  the  Cases. 

These  cases  are  brought  to  revive  and  carry  into 
execution  a  final  decree  of  this  court  in  the  suit  of 
iniliam  Sharon  vs.  Sarah  Althea  Hill,  entered  as  of 
the  29th  day  of  September,  1885.  On  the  3d  day  of 
October,  1883,  William  Sharon,  a  citizen  of  the  State 
of  Nevada,  since  deceased,  instituted  in  the  circuit 
court  of  the  United  States  for  the  District  of  Cali- 
fornia, a  suit  in  equity  against  Sarah  Althea  Hill, 
now  Sarah  Althea  Terry,  to  obtain  its  decree  adjudg- 
ing a  certain  paper  in  her  possession,  purporting  to 
be  a  declaration  of  marriage  between  them,  to  be  a 
forgery,  and  enjoining  its  use  and  directing  its  can- 
cellation. 

In  his  complaint,  after  stating  his  citizenship  in 
Nevada,  and  the  citizenship  of  the  defendant  in  Cali- 
fornia, he  set  forth  in  substance  this:  That  he  was 
and  had  been  for  some  years  an  unmarried  man;  that 
formerly  he  was  the  husband  of  Maria  Ann  Sharon, 
who  died  in  May,  1875;  and  that  he  had  never  been 
the  husband  of  any  other  person;  that  there  were 
two  children  living,  the  issue  of  that  marriage,  and  also 
grand  children,  the  children  of  a  deceased  daughter  of 
the  marriage;  that  he  was  possessed  of  a  large  fortune 
in  real  and  personal  property ;  was  extensively  engaged 
in  business  enterprises  and  ventures,  and  had  a  wide 
business  and  social  connection;  that,  as  he  was  in- 
formed, the  defendant  was  an  unmarried  woman  of 
about  thirty  years  of  age,  for  some  time  a  resident 
of  San  Francisco;  that  within  two  months  then  past 
she  had  repeatedly  and  publicly  claimed  and  repre- 
sented, and  then  declared  and  represented  that  she 
was  his  lawful  wife ;  that  she  falsely  and  fraudulently 
pretended  that  she  was  duly  married  to  him  on  the  25th 
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day  of  August,  1S80,  at  the  city  and  county  of  San 
Francisco;  that  on  that  day  they  had  jointly  made  a 
decLxration  of  marriage,  showing  the  names,  ages  and 
residences  of  the  parties,  jointly  doing  the  acts  re- 
quired by  Section  75  of  the  Civil  Code  of  California 
to  constitute  a  marriage  between  them,  and  that  there- 
by they  became  and  were  husband  and  wife  according 
to  the  law  of  that  State. 

The  complainant  further  alleged  that  these  several 
claims,  representations  and  pretensions,  were  wholly 
and  maliciously  false,  and  were  made  by  her  for  the 
purpose  of  injuring  him  in  his  property,  business  and 
social  relations;  for  the  purpose  of  obtaining  credit 
by  the  use  of  his  name  with  merchants  and  others  and 
thereby  compelling  him  to  maintain  her;  and  for  the 
purpose  of  harassing  him,  and,  in  case  of  his  death, 
his  heirs  and  next  of  kin  and  legatees,  into  payment 
of  large  sums  of  money  to  quiet  her  false  and  fraudu- 
lent claims  and  pretensions.  He  also  set  forth  what 
he  was  informed  was  a  copy  of  the  declaration  of  mar- 
riage, and  alleged  that  if  she  had  any  such  instrument 
it  was  "  false,  forged  and  counterfeited;"  that  he  never 
on  the  day  of  its  date  or  at  any  other  time  made  or 
executed  such  document  or  declaration,  and  never 
knew  or  heard  of  the  same  until  within  a  month  pre- 
vious to  that  time,  and  that  the  same  was  mill  and  void 
as  against  him,  and  ought  in  equity  and  good  con- 
science to  be  so  declared,  and  ordered  to  be  delivered 
up,  to  be  annulled  and  cancelled. 

The  complaint  concluded  with  a  prayer  that  it  be 
adjudged  and  decreed  that  the  said  Sarah  Althea  Hill 
was  not  and  never  had  been  the  wife  of  the  complainant; 
that  he  did  not  make  the  said  joint  declaration  of  mar- 
riage, or  any  marriage  between  them,  and  that  she  be 
perpetually  enjoined  and  restrained  from  making  said 
allegations,  representations  and  jirctcnsion-  of  mar- 
riage with  him ;  that  said  contract  or  jpiut  declaration 
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of  marriage  be  decreed  and  adjudged  to  be  "  false, 
fraudulent,  forged  and  counterfeited,  '  and  ordered  to 
be  delivered  up,  to  be  cancelled  and  annulled,  accord- 
ing to  the  practice  of  courts  of  equity  in  like  cases; 
and  that  he  might  have  such  other  and  further  relief 
as  the  nature  and  justice  of  the  case  might  require. 

The  complaint  was  verified  in  the  usual  form  by  his 
oath.  It  was  filed,  as  stated  above,  October  3,  1883, 
and  on  the  same  day  a  subpcena  was  issued  thereon, 
which  was  personally  served  by  the  Marshal  on  the 
defendant,  at  San  Francisco,  two  days  afterwards — Oc- 
tober oth. 

On  the  3d  of  December  following,  the  defendant  ap- 
])eared  in  the  suit  by  solicitors,  giving  her  name  as 
Sarah  Althea  Sharon,  and  demurred  to  the  complaint 
on  the  alleged  ground  that  it  did  not  contain  any  mat- 
ter of  equity  whereon  the  court  could  make  any  decree 
or  give  the  complainant  any  relief  against  her.  The 
demurrer  was  argued  at  the  ensuing  February  term  in 
1884,  and  overruled,  with  leave  to  the  defendant  to  an- 
swer by  the  next  rule  day  on  the  usual  terms.  The 
case  as  presented  was  held  to  be  a  proper  one  for 
equitable  relief.  "  This  supposed  contract,"  said  the 
court,  "  is  alleged  to  be  a  forgery,  and  to  be  fraudu- 
lent. It  purports  to  be  in  writing  and  to  be 
signed  by  the  parties;  and  the  defendant  claims  by 
virtue  of  it,  to  be  the  wife  of  complainant,  and  to  have 
an  interest  in  his  property,  which  is  alleged  to  be  of 
the  value  of  several  millions  of  dollars.  There  is  no 
adequate  remedy  at  law  for  complainant  against  the 
claim  set  up,  under  the  alleged  contract,  and  no  means 
at  law  to  annul  it  at  the  suit  of  complainant.  The  de- 
fendant can  choose  her  own  time  for  enforcing  her 
claim  under  the  alleged  contract,  even  after  the  death 
of  the  other  party.  Fraud  has  always  been  one  of  the 
principal  heaus  of      .ity  jurisdiction." 
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"The  instrument  in  question  is  alleged  to  be  a  for- 
gery and  a  fraud.  If  it  is  a  forgery,  it  is  of  course  a 
fraud  also.  The  only  parties  who  appear  to  have  any 
personal  knowledge  of  the  facts,  so  far  as  indicated — 
who  personally  know  anything  about  this  transaction 
— are  the  two  parties  to  the  alleged  fraudulent  contract. 
One  is  alleged  to  be  many  years  older  than  the  other, 
the  complainant  being  alleged  to  be  sixty  and  defend- 
ant twenty-seven  years  old.  The  elder,  in  the  ordinary 
course  of  nature,  is  more  liable  to  die,  and  the  contract, 
in  such  an  event,  would  be  in  control  of  the  defendant, 
without  any  testimony  to  defeat  the  fraud,  if  fraud 
there  be.  The  right  to  several  millions  of  property 
might  be  in  after  years  affected  and  controlled  by  rea- 
son of  the  alleged  fraud.  A  j^reat  wrong  and  injustice 
may  be  thus  perpetrated  in  consequence  of  it,  unless  a 
court  of  equity  can  take  hold  of  and  cancel  it.  There 
is  no  way  by  an  action  at  law,  that  we  are  aware  of,  to 
meet  the  conditions  or  effectually  dispose  of  this  insfru- 
ment."  (10  Sawyer,  49,  50.)  And  again,  "If  there 
is  no  remedy  in  equity  for  such  a  wrong  as  is  charged, 
then  the  law  is  indeed  impotent  to  protect  the  commu- 
nity against  frauds  of  the  most  far-reaching  and  as- 
tounding character."  {Sharon  vs.  Hill,  10  Sawyer, 
48.) 

After  the  case  had  been  commenced  in  the  circuit 
court  of  the  United  States  and  process  served,  the  de- 
fendant, by  the  name  of  Sarah  Althea  Sharon,  com- 
menced an  action  in  one  of  the  superior  courts  of  the 
city  and  county  of  San  Francisco  against  the  said  Wil- 
liam Sharon,  alleging  in  her  complaint  that  they  had 
been  married  by  virtue  of  the  said  declaration  of  mar- 
riage— that  is,  the  same  contract  for  the  cancellation 
of  which,  on  the  alleged  ground  of  its  forgerj'^,  the  suit 
in  the  circuit  court  of  the  United  States  had  been 
commenced — and  praying  that  her  said  marriage  might 
be  declared  legal  and  valid,  and  then  that  she  might  be 
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divorced  from  him  by  reason  of  certain  infidelities  to 
his  marriage  contract  committed  by  him,  which  are 
specially  set  forth.  In  that  complaint  assuming,  with- 
out stating,  what  was  generally  known  in  the  communi- 
ty, that  the  defendant  was  a  man  of  large  wealth  and 
had  a  large  income,  she  alleged  that  when  they  inter- 
married he  did  not  have  over  five  millions  of  dollars, 
and  that  his  income  did  not  then  exceed  the  sum  of 
thirty  thousand  dollars  a  month,  but  that  since  such 
intermarriage  they  had  • '  by  their  prudent  management 
of  mines,  fortunate  speculations,  manipulations  of  the 
stock  market,  and  other  business  enterprises,  accumu- 
lated in  money  and  property  more  than  ten  millions  of 
dollars  (810,000.000),  so  that  now  the  defendant  has  in 
his  possession  or  under  liis  control  money  and  proper- 
ty of  the  value  of  at  least  fifteen  millions  of  dollars 
($15,000,000).  from  whi.  h  he  receives  an  income  of  over 
one  hundred  thousand  dollars  per  month."  She,  there- 
fore, further  prayed  that  an  account  might  be  taken  of 
their  business  transactions  to  ascertain  their  common 
property,  in  order  that  it  might  be  equitably  divided 
between  them. 

William  Sharon  filed  an  answer  to  that  complaint, 
denying,  among  other  things,  that  he  was  ever  married 
to  the  said  Sarah  Althea.  and  averring  that  the  said 
alleged  declaration  of  marriage  between  them,  purport- 
ing to  have  been  signed  by  him,  was  a  false  and  forged 
document,  which  lie  had  never  signed  and  never  heard 
of  until  \\  ithin  sixty  days  then  past. 

When  the  defendant  in  the  circuit  court,  upon  the 
overruling  of  her  demurrer,  was  called  upon  to  answer, 
she  set  up  as  a  plea  in  abatement  to  that  .-iuit,  the  pen- 
dency of  the  action  in  the  superior  court  of  the  city 
and  county  of  San  Fnincisco,  upon  the  theory  that  as 
that  action,  though  subsequently  commenced,  was 
founded  upon  the  assumed  validity  of  the  alleged  mar- 
riac^e  contract  and  involved  a  determination  of  that 


1] 


question,  and  the  action  after  being  removed  to  the 
federal  court  had  been  remanded  back  to  the  state 
court  by  stipulation  of  parties,  and  was  then  on  trial, 
the  circuit  court  of  the  United  States  ought  to  stay  its 
proceedings  in  the  original  suit  until  the  state  court 
had  expressed  its  opinion  in  reference  to  the  validity 
of  the  contract  in  question,  and  then  accept  its  judg- 
ment as  conclusive. 

The  plea  also  set  up  that  the  circuit  court  of  the 
United  States  had  no  jurisdiction  of  the  case,  on  the 
ground  that  the  plaintiff  was,  and  had  been  for  more 
than  three  years,  a  resident  and  citizen  of  California. 
The  plaintiff  traversed  both  pleas,  and  the  court  held 
both  to  be  bad — the  first  because  the  two  suits  were  not 
identical,  but  for  different  objects,  the  one  proceeding 
upon  an  assumed  valid  contract  and  asking  for  a  di- 
vorce and  a  division  of  the  community  property,  and 
the  other  seeking  a  cancellation  of  the  contract  for  al- 
leged forgery;  and  because  the  two  suits  were  pending 
in  courts  of  different  jurisdiction.  {Stanton  vs.  Em- 
hrey,  93  U.  S.,  548;  Gordon  vs.  Gilfoil,  99  Id.,  169, 
178.)  The  second  plea  as  to  the  citizenship  of  Sharon 
was  held  to  be  false,  no  testimony  impeaching  the  al- 
legations of  the  complaint  in  that  respect  having  been 
offered.  (10  Sawyer,  394.)  These  pleas  having  been 
overruled,  the  defendant  wa^  allowed  thirty  days  to 
answer  to  the  merits,  and  accordingly,  on  the  30th  day 
of  December,  1884,  she  filed  such  answer.  In  the 
meantime,  subsequent  to  the  disposition  of  the  special 
pleas  of  the  defendant,  the  superior  court  of  the  city 
and  county  of  San  Francisco,  had  decided  the  case  be- 
fore it,  holding  the  said  declaration  or  contract  of  mar- 
riage to  be  a  genuine  and  valid  instrument,  by  virtue 
of  which  the  parties  thereto  had  become  husband  and 
wife. 

In  lier  answer,  therefore,  the  defendant  not  only  de- 
nied the  several  allegations  of  the  complaint  as  to  the 
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citizenship  of  the  plaintiff;  as  to  the  plaintiff's  never 
having  been  the  husband  of  any  other  person  than 
Maria  Ann  Sharon;  and  as  to  her  being  an  unmarried 
woman;  and  that  her  "  claims  were  made  for  any  other 
purpose  but  that  of  obtaining  the  recognition  and  sup- 
port justly  due"  to  her  as  wife  of  the  plaintiff;  but  set 
up  as  a  separate  defense  the  action  of  the  superior 
court  of  the  city  and  county  of  San  Francisco,  and  its 
judgment  that  the  said  alleged  declaration  of  marriage 
was  a  genuine  instrument  by  which  the  parties  were 
made  husband  and  wife.  A  supplemental  answer 
averred  that  the  state  court  had  filed  its  decree  and 
findings  reaffirming  its  adjudication  as  to  the  genuine- 
ness of  that  instrument.  One  of  its  findings  set  forth 
the  alleged  marriage  contract,  and  added,  "which  was 
the  only  written  declaration,  contract  or  agreement  of 
marriage  ever  entered  into  between  said  parties,  and 
at  the  time  of  signing  said  declaration,  plaintiff  and 
defendant  mutually  agreed  to  take  each  other,  as,  and 
henceforth  to  be  to  each  other,  husband  and  wife." 

To  these  answers  replications  were  filed,  whereupon 
proofs  were  taken  by  the  parties,  which  occupied  sev- 
eral months.  On  the  29th  day  of  September,  1885, 
the  cause  was  submitted  on  the  pleadings  and  proofs, 
after  elaborate  arguments  of  counsel.  Whilst  it 
was  pending  before  the  court  undecided,  and 
on  November  13th,  1885,  the  plaintiff  William 
Sharon  died.  The  decree  when  rendered  was 
therefore  entered  as  of  the  day  when  the  cause  was 
submitted,  in  accordance  with  the  usual  practice  in 
such  cases.  By  that  decree  it  was  ordered  and  ad- 
judged that  the  alleged  declaration  of  marriage  was 
not,  nor  was  any  part  thereof,  signed  or  executed  on 
said  25th  day  of  August,  A.  D.  1880,  or  at  any  time  by 
the  plaintiff  William  Sharon;  that  it  was  not  his  dec- 
laration, contract,  agreement  or  other  instrument;  but 
was  a  false,  counterfeited,  fabricated,  forged  and  fraud- 
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ulent  instrument,  and  as  such  was  null  and  void;  and 
tiiat  the  said  instrument,  within  twenty  days  after  no- 
tice of  the  decree  to  the  defendant,  or  to  her  solicit- 
ors, should  be  delivered  by  her  to,  and  de^wsited  with, 
the  clerk  of  this  court,  to  be  endorsed  "cancelled;"  and 
that  u])on  such  delivery,  the  clerk  should  write  across 
the  same  "cancelled,"  by  virtue  of  this  decree,  and 
sign  his  name  and  affix  thereto  the  seal  of  this  court; 
and  that  the  document  should  thereafter  remain  in  the 
custody  of  the  clerk,  subject  to  the  further  order  of 
the  court.  The  decree  concluded  as  follows:  "And  it 
is  further  ordered,  adjudged  and  decreed  that  the  re- 
spondent herein,  Sarah  Althea  Hill,  her  heirs,  assigns, 
executors,  administrators  and  all  persons  claiming  any 
interest  thereunder  by  or  through  said  respondent  and 
her  and  their  agents  and  attorneys,  be,  and  they  and 
each  and  all  of  them  are,  hereby  perpetually  enjoined 
from  alleging  the  genuineness  or  the  validity  of  said 
instrument,  and  from  making  any  use  of  the  same  in 
evidence  or  otherwise  to  support  any  right  claimed 
under  it,  or  making  any  claim,  or  setting  up  any  right, 
interest  or  claim  of  any  kind,  under  or  by  virtue  of 
said  instrument  or  declaration  of  marriage,  either  as 
wife  of  complainant,  or  for  any  interest  in  property  or 
right  of  any  kind  or  nature  against  said  complainant, 
his  heirs,  executors,  administrators  or  successors  in 
interest,  and  that  complainant  recover  his  costs  of 
suit." 

William  Sharon  left  a  last  will  and  testament  in 
which  he  named  his  son  Frederick  W.  Sharon  and  his 
son-in-law  Francis  G.  Newlands  as  executors.  New- 
lands  declined  to  act,  and  to  Frederick  W.  Sharon, 
as  sole  executor,  letters  testamentary  were  issued.  As 
such  executor  he,  on  March  12,  1888,  filed  one  of  the 
bills,  the  titles  of  which  are  given  above,  to  have  the  suit 
revived  in  his  favor  as  such  executor,  so  that  pro- 
ceedings may  be  had  for  the  enforcement  of  the 
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decree.  He  alleges  that  the  suit  and  proceedings 
imder  the  decree  have  abated  bj  the  death  of  Sharon ; 
that  the  alleged  marriage  contract,  adjudged  to  be  a 
forgery,  has  not  been  surrendered  for  cancellation  as 
ordered  by  the  decree,  and  he  fears  that  the  said  de- 
fendant will  claim  and  seek  to  enforce  property  rights 
as  the  wife  of  WilUam  Sharon  by  virtue  of  that  written 
declaration  of  marriage,  under  the  decree  of  another 
court  (the  superior  court  of  the  city  and  county  of 
San  Francisco),  essentially  founded  thereon,  which, 
as  he  is  advised,  is  wholly  subject  and  subordinate  to 
the  decree  of  this  court,  contrary  to  the  true  intent, 
meaning  and  spirit  of  the  perpetual  injunction  ordered, 
and  in  violation  thereof.  He  alleges  the.  marriage  of 
the  defendant  with  David  S.  Terry,  who  is  joined  as  a 
defendant  with  her,  and  prays  the  process  of  the  court 
to  the  end  that  the  said  suit  and  proceedings  therein 
may  stand  revived  in  his  favor  and  be  in  the  same 
condition  and  plight  in  which  they  were  at  the  time  of 
the  abatement. 

On  the  4th  of  November,  1885,  William  Sharon  exe- 
cuted a  deed  of  his  property,  real  and  personal,  to  his 
son-in-law,  Francis  G.  Newlands,  and  his  son, 
Frederick  W.  Sharon,  subject  to  various  trusts. 
Without  specifying  the  details  of  the  said  trusts, 
it  may  be  stated  generally  that  they  are  designed 
to  secure  for  some  years  the  protection  and 
management  of  the  property-,  which  is  of  great 
value,  amounting  to  several  millions  of  dollars,  and  its 
final  distribution  to  the  children  and  grandchildren  of 
the  grantor,  and  to  others  related  by  blood  or  marriage 
to  him.  It  reserves,  however,  a  power  in  the  grantor 
to  require  at  any  time  the  trustees  to  pay  over  to  him 
"  the  whole  or  any  part  of  the  net  income,  rents, 
issues  and  profits  of  said  property "  remaining  after 
making  certain  monthly  payments  to  his  children  and 
to  his  son-in-law  for  his  grandchildren.    It  also  re- 
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serves  a  power  in  him  to  direct  a  distribution  and  con- 
veyance of  his  property  at  any  time  during  his  life  to 
the  beneficiaries  named,  instead  of  at  the  periods  des- 
ignated therein.  It  conchides  with  a  solemn  assever- 
ation that  the  said  Sarah  Althea  Hill  was  not  and 
never  had  been  his  wife ;  that  lie  never  proposed  marrige 
to  her,  or  married  lier  in  any  form  or  manner  whatever; 
that  the  so-called  marriage  contract  and  "dear  wife  " 
letters  introduced  by  her  in  evidence  in  the  state 
Court  were  forgeries;  that  all  her  claims  to  wifehood 
were  based  upon  forgeries  and  perjuries,  and  he 
"specially  empowers  and  directs"  the  trustees  "to  vig- 
orously contest  in  every  court  where  a  contest  can  be 
made"  her  false  claim  and  pretensions.  Frederick  W. 
Sharon  has  since  resigned  the  duties  and  powers  of 
said  trust,  and  the  execution  of  the  trusts  has  devolved 
upon  the  other  trustee  named.Francis  G.Newlauds.  And 
he,  as  such  trustee,  and  other  parties  and  beneficiaries 
under  the  trust  deed,  on  Ajiril  14,  1888,  filed  the  other 
of  the  bills,  the  titles  of  which  are  given  above,  which 
is  an  original  bill  in  the  nature  of  a  bill  of  revivor  and 
supplement  to  carry  the  decree  in  Sharon  vs.  Hill  into 
execution  for  their  benefit.  It  sets  forth  with  particu- 
larity the  proceedings  in  the  suit  in  the  circuit  court 
of  the  United  States,  and  the  decree  rendered  therein, 
and  its  non-execution  and  the  abatement  of  the  suit  by 
the  death  of  Sharon,  and  the  execution  and  contents 
of  the  trust  deed;  also  the  commencement  and  pi'ose- 
cution  by  said  Sarah  Althea  of  the  action  in  the  state 
court  claiming  to  be  his  wife  under  the  said  declara- 
tion of  marriage,  and  the  proceedings  and  judgment 
therein.  It  avers  that  the  matter  in  suit  in  the  circuit 
court  exceeded  the  sum  or  value  of  $500;  that  the 
property  of  Sharon  was  of  the  value  of  five  millions  of 
dollars  over  and  above  his  debts  and  liabilities;  that 
said  Sarah  Althea  Hill  claimed  all  the  rights  of  a  wife 
under  the  laws  of  the  State  of  California  in  the  prop- 
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erty  of  the  plaintiff,  and  to  a  reasonable  support  from 
him  as  her  husband,  and  to  a  share  in  the  property 
acquired  by  him  after  the  date  of  said  declaration  of 
marriage:  that  such  su|>i)ort  was  of  the  value  of  at  least 
five  hundred  dollars  per  mouth,  if  she  was  in  fact  his 
wife;  that  she  also  claimed  and  asserted  a  right  to  one- 
half  of  all  the  property  acquired  by  said  William 
Sharon  after  the  25th  day  of  August,  1880,  and  that 
she  is  entitled  as  her  share  of  such  property 
to  at  least  five  millions  of  dollars  ;  that  said 
claim  was  disputed  as  false  and  fraudulent  by 
the  said  William  Sharon,  and  is  now  disputed  by  his 
successors  in  interest,  and  that  it  was  the  object  of  the 
suit  in  this  court  to  protect  the  property  and  property 
rights  of  said  William  Sharon,  and  of  the  complainants 
as  his  successors  in  interest  against  said  claims,  which 
were  settled  by  the  decree  of  tliis  court  enjoining  her 
from  asserting  any  property  rights  either  as  the  wife 
of  complainant,  or  under  or  by  virtue  of  said  declara- 
tion of  marriage. 

The  bill  also  sets  forth  that  the  state  court  expressly 
found  and  adjudged  that  the  declaration  of  marriage 
(which  the  circuit  court  has  held  to  be  a  forgery  and 
annulled)  was  the  only  written  declaration,  contract  or 
agreement  of  marriage  ever  entered  into  between  the 
parties,  and  upon  such  findings  and  adjudication  ren- 
dered its  judgment,  declaring  that  Sarah  Althea  was 
bis  wife,  and  granting  her  a  divorce  from  such  mar- 
riage, and  awarding  her  one-half  of  all  the  com- 
munity property  accumulated  by  him  after  August  25, 
1880;  and  ordering  an  accounting  to  ascertain  the 
community  property;  that  the  defendant,  now  Sarah 
Althea  Terry,  is  threatening  and  endeavoring  for  the 
first  time  to  ])roceed  with  an  accounting  under  her 
judgment  of  divorce,  for  the  purpose  of  enforcing  a 
division  of  the  property  acquired  by  William  Shai'on 
after  August  25,  1880,  and  tliat  she  is  seeking  to  dis- 
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cover  and  inspect  the  books  of  account  kept  by  him, 
to  the  great  injury  and  luirassment  of  the  complainants! 

The  bill  also  sets  forth  that  the  state  court  made  an 
allowance  of  alimony  by  its  order,  as  follows:  "  It  is 
hereby  ordered  that  the  defendant  (William  Sharon)  pay 
to  the  plaintiff  (Sarah  Althea)orher  order,  on  or  before 
the  9th  day  of  Marcli,  1885,  the  sura  of  $7,500  as  alimony 
herein:  and  the  farther  sum  of  $2,500  on  or  before  the  8th 
day  of  April,  1885,  and  the  same  amount  on  or  before  the 
8th  daj  of  each  and  every  month  hereafter  as  alimony, 
until  tlio  further  order  of  this  court;"  tliat  this  judgment 
was  afterward  modified  on  appeal  by  the  supreme  court 
of  the  state  on  the  31st  day  of  January,  1888,  by  striking 
out  therefrom  the  words  "the  sum  of  $7,500  as  ali- 
mony herein,  and  the  furthcn-  sum  of  $2,50t)  on  or  be- 
fore the  8th  day  of  April,  1886,  "  and  inserting  in  the 
stead  and  place  of  those  words,  "the  sum  of  $1,500  as 
alimony  herein,  and  the  further  sum  of  $500,  on  or  be- 
fore the  8th  day  of  April,  1885;"   that  the  said  de- 
fendant Sarah  Althea  Terry  is  seeking  to  enforce  that 
judgment,  as  modified,  to  the  injury  and  harassment 
of  the  complainants;  that  the  said  judgment  of  alimony 
was  founded  upon  and  subsists  essentially  by  virtue  of 
the  said  declaration  of  marriage,  adjudged  by  this  court 
to  be  forged  and  fraudulent  and  fabricated,  and  that 
its  execution  and  enforcement  ought  in  equity  to  be 
restrained ,  as  an  infringement  of  the  decree  and  prior 
jurisdiction  of  this  court,  and  of  the  rights  of  the 
complainants  thereunder.   The  complainants  therefore 
pray  that  the  decree  in  the  original  suit  and  the  proceed-* 
ings  in  enforcement  and  execution  thereof  may  stand  re- 
vived and  be  in  the  same  state,  plight  and  condition  in 
which  the  same  were  at  the  time  of  the  death  of  the 
said  William  Sharon;  and  that  it  may  be  declared  that 
the  complainants,  as  trustees  and  beneficiaries,  as  afore- 
said, are  entitled  to  revive  the  said  decree  and  pro- 
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ceedings   thereunder  for    the   enforcement  thereof, 
and     to     have     the     full     benefit     thereof,  and 
to    fully    enforce    and    execute    the     same;  and 
that  the  decree  may   be   construed   and  adjudged 
to    forbid    and    enioin    any    and   all  proceedings 
in  execution  or  enforcement  of  the  said  judgment  of 
the  said  .superior  court  for  alimony;  and  for  an  ac- 
counting and  division  of  the  community  property,  and 
that  said  judgments  may  be  declared  void  and  of  no  ef- 
fect as  against  the  complainants,  so  far  as  they  authorize 
any  recovery  of  property  or  property  rights;  and  that 
the  defendants  may  be  restrained,  pending  the  suits, 
by  an  injunction,  from  taking  any  further  proceedings 
to  enforce  or  execute  the  said  judgment  for  alimony, 
or  the  said  judgment  for  an  accounting  and  division  of 
community  property,  and  from  commencing  or  main- 
taining any  further  suit  or  suits,  proceeding  or  pro- 
ceedings of  any  kind,  under  or  upon  either  of  said 
judgments  against  the  complainants  or  any  of  them ;  and 
that  such  injunction  upon  the  hearing  may  be  made 
perpetual,  and  that  they  may  have  such  other  or  fur- 
ther relief  in  the  premises  as  may  be  just. 

To  these  two  bills  to  revive  and  enforce  the  decree  in 
the  case  of  Shxiron  vs.  Hill.the  defendants  have  appeared 
and  demurred.  The  principal  grounds  of  the  demur- 
rer in  each  case  are  that  the  court  has  no  jurisdiction 
of  the  subject  matter  of  the  suits,  or  to  gi-aut  the  relief 
prayed;  that  the  plaintiffs  do  not  show  any  right  or 
title  to  maintain  their  respective  suits,  and  that  there 
is  ambiguity  and  uncertainty  in  the  bills,  in  that  they 
fail  to  show  what  particular  property  is  involved. 


19 


Opinion  of  the  Court. 

After  filing  the  above  statement  of  the  case,  Mr. 
Justice  Field  delivered  the  opinion  of  the  Court  as 
follows: 

As  appears  by  the  statement  herewith  filed,  the  de- 
cree of  this  court  in  the  case  of  Will'ui.m  Sharon  vs. 
Sarah  AUhea  Hill,  entered  as  of  the  29th  of  Septem- 
ber, 1H85,  adjudged  the  alleged  declaration  of  marriage 
between  tlie  parties,  purporting  to  be  executed  on  the 
25th  of  August,  1880,  to  be  a  forgery,  and  ordered  it 
to  be  sun-endered  and  cancelled;  and  enjoined  the  de- 
fendant, and  all  parties  claiming  under  her,  from 
making  any  use  of  the  same  as  evidence  or  otherwise 
to  support  any  claim  advanced  under  it,  as  wife  of 
William  Sharon,  or  to  any  interest  in  property  of  any 
kind  against  him,  or  his  heirs,  executors,  or  succes- 
sors. William  Sharon  having  died,  Frederick  W. 
Sharon,  as  the  executor  of  his  last  will  and  testament, 
has  filed  one  of  the  bills  before  us  to  revive  and  carry 
that  decree  into  execution.  Francis  G.  Newlands,  as 
acting  trustee,  under  a  deed  of  trust,  executed  by 
William  Sharon,  a  few  days  before  his  death,  and  cer- 
tain beneficiaries  under  that  deed,  have  filed  the  other 
bill  before  us,  which  is  an  original  bill  in  the  nature  of 
a  bill  of  revivor  and  supplement.  It,  also,  has  for  its 
object  to  revive  the  decree  in  the  original  suit,  and  en- 
force its  execution  for  their  benefit. 

The  demurrers  are  in  form  to  these  bills,  but  the 
objections  raised  by  them  are  intended  to  apply  to 
the  original  bill  in  the  suit  of  Sharon  vs.  Hill,  and 
have  been  argued  as  though  they  were  in  terms  di- 
rected against  it,  the  position  of  counsel  being  that 
the  circuit  court  possessed  no  jurisdiction  of  the 
subject  matter  of  that  suit,  and  no  power  to  make 
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the  decree  entered  therein;  that  the  same  was  abso- 
lutely null  and  void,  and   therefore   that   there  is 
nothing    to    revive.    These   objections  could  have 
been  urged  when  the  original  bill  was  pending;  and. 
in  fact,  were  presented  so  far  as  they  relate  to  the 
power  of  the  court  to  grant  the  relief  prayed.  (10 
Sawyer,  50.)    And  the  general  doctrine  is  tliat  ob- 
jections taken  to  the  original  bill,  or  which  might 
have  been  tlius  taken,  cannot  again  be  made  u))on  a  bill 
of  revivor  where  the  original  suit  has  abated  by  the 
death  of   the   plaintiff.    The   only  questions  which 
can  then  be  raised  are  whether  the  party  in  whose 
name  the  revival  is  asked  has  succeeded  to  the  in- 
terests, rights  or  claims  of  the  deceased,  or  has  be- 
come the  legal  representative  of  his  estate — so  as  to 
enable  him  to  continue  the  prosecution  of  the  suit, 
if  not  already  determined,  or  to  revive   it  so  as  to 
enforce  the  judgment  rendered,  if  not  already  exe- 
cuted.    If    the    suit    be    pending,  undetermined, 
questions    previously    decided     cannot    be  again 
raised    and    reconsidered,    any    more     than  they 
could  if  the  plaintiff  had  not  died,  and  if  the  suit  has 
gone  to  final  judgment,  objections  which  might  have 
controlled  it,  if  presented  in  time,  cannot  be  after- 
wards urged  against  its  validity,  any  more  than  they 
could  by  a  stranger  to  the  record.    An  attack  upon  a 
judgment  in  a  proceeding  to  revive  it  is  a  collateral 
attack,  and  can  avail  only  when  there  is  an  absolute 
want  of  jurisdiction,  eitlier  of  the  parties  or  of  the 
subject-matter.  The  leading  counsel  of  the  defendants 
accepts  this  position,  although  liis  argument  has  cov- 
ered a  wider  circuit  and  embraced  many  matters 
which  could  only  be  considered  by  us  if  we  were  sit- 
ting as  a  court  of  appeal,  or  upon  a  rehearing  of  the 
case.     We  reminded  him  indeed  that  we  had  no  more 
power  in  the  matter  than  the  court  which  originally 
decided  the  case— the  court  is  the  same,  its  members 
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only  being  different— but  we  did  not  limit  his  argument. 
We  felt  the  exceeding  gravity  of  the  case,  and  the 
serious  consequences  to  the  parties,  whichever  way 
the  controversy  may  be  finally  determined.  If  we  are 
to  take  the  judgment  of  this  court  as  valid  and  bind- 
ing, and  as  importing  absolute  verity,  as  the  law  com- 
pels us  to  do,  if  the  court  had  jurisdiction  of  the  par- 
ties and  subject,  a  case  is  presented  which  from  its 
enormity  may  well  make  society  shudder.  We,  there- 
fore, have  listened  to  and  with  assiduous  care  have 
examined  every  suggestion  of  the  learned  counsel,  that 
we  might  reach  if  possible  a  just  conclusion. 

The  main  point  of  his  argument  is  that  the  orig- 
inal suit  was  brouglit  to  cancel  a  piece  of  evidence, 
which  might  assist  in  establishing  a  marriage  between 
the  parties,  but  which  of  itself  had  no  value  capable 
of  pecuniary  estimation — that  no  such  value  is  alleged 
in  the  pleadings,  or  could  be— and  therefore  the  suit 
is  not  Avithin  the  jurisdiction  of  the  circuit  court  of 
the  United  States   under   the  Act   of   Congress  of 
March  3,  1875,  in  foi-ce  when  the  suit  was  commenced, 
prescribing  and  limiting  that  jurisdiction.    That  Act, 
as  applicable  to  suits  between  citizens  of  different 
States,  is  as  follows:    "The  circuit  courts  of  the 
United  States  shall  have  original  cognizance,  concur- 
rent with  the  courts  of  the  several  states,  of  all  suits  of 
a  civil  natui-e,  at  common  law  or  in  equity,  where  the 
matter  in  dispute  exceeds,  exclusive  of  costs,  the  sum 
or  value  of  $500    *    *    *    in  which  there  shall  be  a 
controvers}'  between  citizens  of  different  states."  (Act 
of  March  3,  1875,  U.  S.  Stats.,  Vol.  18,  Chap.  137.) 
This  statute,  as  counsel  very  justly  claims,  requires 
that  there  shall  be  a  matter  or  thing  in  dispute  sus- 
ceptible of  a  pecuniary  valuation,  and  exceeding  the 
sum  or  value  of  five  hundred  dollars;  that  the  money 
demand  or  thing  of  value  must  be  directly  involved 
in  the  suit  which  is  tendered  for  judicial  action.  We 
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accept  the  statement  as  accurately  expressing  the 
limits  of  the  jurisdiction  of  the  circuit  court,  under 
the  statute  of  1875.  A  subsequent  statute  requires 
the  sum  or  value  of  the  matter  in  dispute  to  be  §2,000. 
By  matter  in  dispute,  as  held  by  the  supreme  court,  is 
meant,  in  ian  action  at  law,  ' "  the  subject  of  litigation, 
the  matter  for  which  suit  is  brought,  and  upon  which 
the  issue  is  joined,  and  in  relation  to  which  jurors  are 
called  and  witnesses  are  examined."  If  the  case  be 
one  in  equit}-  instead  of  law,  the  definition  is  equally 
explicit,  tbe  words,  "  in  relation  to  which  jurors  are 
called"  being  omitted.  The  matter  at  issue  in  the 
original  suit  of  Sharon  vs.  Hill  was  the  alleged  contract 
of  marriage  between  the  parties,  purporting  to  have  been 
executed  on  the  25th  day  of  August,  1880,  and  the  ob- 
ject of  the  suit  was  to  enjoin  its  use  and  obtain  its  can- 
cellation as  a  forgery  and  a  fraud.  All  the  testimony 
was  dii'ected  to  the  establishment  of  the  genuineness 
of  that  instrument  or  to  prove  its  forgery.  As  the  fact 
was  found  one  way  or  the  other  the  character  of  the 
judgment  would  be  determined.  But  it  is  insisted  that 
this  contract  was  not  capable  of  pecuniary  estimation; 
if  forged,  as  claimed  on  one  side,  it  would  be  a  value- 
less paper;  if  genuine,  as  claimed  on  the  other  side,  it 
could  of  itself  establish  no  property  rights  in  the  de- 
fendant. What  might  ultimately  result  from  the  mar- 
riage which  it  might  aid  in  jjroving  was  onl}'  prospect- 
ive and  contingent,  lying  among  mere  possibilities. 
We  do  not  so  construe  the  alleged  contract,  or  the  rights 
it  conferred  upon  the  alleired  wife  and  the  obligations 
it  imposed  upon  the  alleged  husband.  If  genuine  and 
valid  it  established  a  marriage  between  the  parties 
from  its  date,  assuming,  as  claimed  by  her,  that  it 
was  followed  by  the  requisite  consummation.*    It  is 

'NoTK,  by  Field,  -T. — By  requisite  consummation  is  meant,  what  the 
law  required  to  rentier  the  contract  operative  as  a  marriage — such  as 
openly  living  together  as  man  and  wife— or  as  tbe  Statute  states,  "  a 
mntual  assumption  of  mantal  rights,  duties  or  obligations."  (Ciril 
Code,  Sec.  55. ) 


23 


not  a  contract  to  marry  at  a  future  day,  or  an 
admission  that  a  marriage  has  already  taken  place. 
It  is  an  instrument  by  which,  on  the  assumption 
mentioned,  the  marriage  relation  was  immediately 
created.  It  therefore  imposed  upon  him  from  that 
date  all  the  obligations  of  a  husband  which  the 
law  creates,  and  among  which  is  that  of  support- 
ing the  defendant  as  his  wife,  in  a  manner  suitable  to 
his  condition  of  life.  In  her  complaint  in  the  state 
court,  which  became  by  her  pleadings  in  the  circuit 
court  a  part  of  the  records  there,  she  assumes  that  he 
was,  when  married,  worth  five  millions  of  dollars,  for 
she  avers  that  he  was  not  then  worth  more  than  that 
sum,  with  an  income  of  thirty  thousand  dollars  a 
month,  and  she  alleges  that  since  then,  by  their  joint 
prudent  management,  he  has  become  worth  ten  millions 
more,  and  his  income  has  increased  to  one  hundred 
thousand  dollars  a  month.  A  reasonable  allowance  for 
her  support  which  she  might  claim  from  him  by  virtue 
of  that  contract  of  marriage,  if  genuine  and  valid, 
would  greatly  exceed  the  amount  required  for  the 
jurisdiction  of  the  court. 

Again,  the  contract,  if  genuine  and  valid,  placed 
her  in  a  position  to  claim  her  rights  to  a  portion  of 
the  community  property,  that  is  property  acquired 
by  the  earnings  of  both  since  its  date.  She  alleges 
in  the  state  suit  that  such  earnings  amounted  to  ten 
millions  of  dollars,  and  if  so,  under  the  law  as  his 
wife  she  would  be  entitled  to  one-half  thereof  on  his 
decease,  against  any  attempted  testamentary  dispo- 
sition. It  may  be  true  that  he  could,  notwithstanding 
the  mai'riage,  have  disposed  of  the  community  prop- 
erty— given  it  away  perhaps,  so  as  to  cut  off  any  claim 
by  her—  but  the  law  will  not  presume  that  a  husband 
will  act  so  as  to  defeat  any  rights  which  his  wife  might 
otherwise  justly  claim  under  the  law,  nor  will  a  remedy 
of  a  court  of  equity  be  refused  because  one  may  place 
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his  property  where  a  claim  cannot  be  enforced  against 
it. 

Again,  the  contract,  if  genuine  and  valid,  gave  her 
an  inchoate  right  of  dower  in  the  real  property  which  he 
then  possessed  in  the  District  of  Columbia,  amounting 
in  value  to  three  hundred  thousand  dollai's.  That  right, 
though  to  be  enjoyed  onl)'  in  case  of  her  surviving  him, 
had  a  present  substantial  value,  capable  of  pecuniary 
appraisement  and  of  which  he  could  not  deprive  her 
by  any  conveyance  of  the  property  without  her  joining 
with  him.  Tables  are  framed  by  which  the  value  of 
such  interest  is  estimated  according  to  the  probable 
duration  of  the  lives  of  tlie  parties;  and  compensation 
for  the  value  of  such  interest  is  constantly  made  in  the 
transfer  of  real  property  in  states  where  the  right  of 
dower  is  allowed.  (Scribner  on  Dower,  Chap.  24, 
Tables  in  appendix.)  Such  right  in  the  real  property 
of  Sharon  in  the  District  of  Columbia  would  greatly 
exceed  in  value  the  amount  required  to  give  jurisdic- 
tion to  this  court. 

We  are  therefore  of  opinion  that  an  instrument — 
such  as  the  declaration  of  marriage — which  if  gen- 
uine and  followed  by  the  requisite  consummation  as 
claimed,  would  impose  upon  the  plaintiff  the  obligation 
to  support  the  defendant  Sarah  Althea  in  a  manner  suit- 
able to  his  condition ;  that  would  give  her  a  right  to 
claim  one-half  of  the  ])roperty  in  California,  subse(iuent- 
ly  acquired  by  him,  alleged  to  be  of  the  value  of 
$10,(100,000,  and  would  give  her  an  inchoate  right  of 
dower  in  real  property  in  the  District  of  Columbia, 
worth  $300,000 — may  be  safely  treated  as  having  a 
pecuniary  value  exceeding  $500,  the  amount  necessary 
to  give  the  circuit  court  jurisdiction  when  the  suit  was 
commenced.  It  is  true  there  is  no  statement  in  the 
pleadings  in  the  original  suit  of  the  value  of  the  prop- 
erty of  the  complainant.  It  is  only  alleged  that  he  is 
possessed  of  a  large  fortune  in  real  and  personal  prop- 
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erty;  but  that  its  value  amounts  to  several  millions  of 
dollars  does  appear  in  the  evidence  presented  in  that 
case,  and  that  is  all  that  is  necessary  to  maintain  the  ju- 
risdiction. It  is  well  settled  that  where  the  controversey 
is  not  respecting  the  amount  or  value  of  the  matter  in 
dispute,  such  amount  or  value  when  necessary  to 
the  jurisdiction  may  be  shown  by  the  evidence  pro- 
duced in  the  case,  or  by  affidavits  filed  in  behalf  of 
the  parties.  On  this  ground  the  affidavits  as  to  the 
value  of  real  property  owned  by  William  Sharon  in 
the  District  of  Columbia,  and  also  of  the  value  of 
other  property  owned  by  him,  were  allowed  to  be 
filed  during  the  argument.  In  Ex  Parte  Bradstreet 
(7  Peters,  634),  application  was  made  to  the  Supreme 
Court  of  the  United  States  for  a  mandamus  to  com- 
pel the  district  judge  of  the  Northern  District  of 
New  York  to  reinstate  and  proceed  to  try  certain  writs 
of  right  to  land,  which  were  dismissed  by  him,  because 
it  did  not  appear  that  they  involved  the  required 
amount  to  give  the  coiirt  jurisdiction,  and  to  admit 
such  amendments  in  the  jjleadings  or  such  evidence  as 
might  be  necessary  to  show  that  amount.  In  granting 
the  mandamus  the  court,  by  Chief  Justice  Marshall, 
said  :  "In  cases  where  the  demand  is  not  for  money, 
and  the  nature  of  the  action  does  not  require  the  vahie 
of  the  thing  demanded  to  be  stated  in  the  declaration, 
the  practice  of  this  court,  and  of  the  courts  of  the 
United  States,  is,  to  allow  the  value  to  be  given  in  evi- 
dence. In  pursuance  of  this  practice,  the  demandant 
in  the  suits  dismissed  by  order  of  the  judge  of  the 
district  court,  had  a  right  to  give  the  value  of  the  prop- 
erty demanded  in  evidence,  at  or  before  the  trial  of  the 
cause;  and  would  have  a  right  to  give  it  in  evidence  in 
this  court."  (See  also  Wilson  vs.  Blair,  119  U.  S., 
387,  and  Den  vs.  Wright,  Peters  Cir.  Ct.,  64,  73.)  The 
practice  of  admitting  such  evidence  as  to  the  value  of 
the  matter  in  dispute,  in  order  to  give  the  Supreme 
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Court  of  the  United  States  jurisdiction  to  review  the 
judgments  of  inferior  tribunals,  where  such  value  does 
not  appear  upon  the  records,  is  followed  at  everj'  term. 

The  doctrine  for  which  tlie  learned  counsel  con- 
tends, if  successfully  maintained,  would  strip  the  feder- 
al courts  of  the  most  important  branch  of  their  juris- 
diction in  equity  cases.    That  jurisdiction  is  remedial 
and  preventive  ;  and  to  frustrate  fraud  and  further 
justice,  may  be  invoked  for  the  reformation,  delivery, 
or  enforcement  of  contracts  or  other  instniments,  or 
for  their  surrender  or  cancellation.    "  It  is  obyious," 
says  Story  in  his  treatise  on  equity  jurisprudence, 
"that  the  jurisdiction,  exercised  in  cases  of  this  sort, 
is  founded  upon  the  administration  of  a  jn-otective  or 
preventive  justice.     The  party  is  relieved  upon  the 
principle,  as  it  is  technically  called,  quia  timet;  that 
is,  for  fear  that  such  agreements,  securities,  deeds,  or 
other  instruments  may  be  vexatiously  or  injuriously 
used  against  him,  when  the  evidence  to  impeach  them 
may  be  lost;  or  that  they  may  now  throw  a  cloud  or 
suspicion  over  his  title  or  interest."     (Vol.  I.,  Sec. 
694.)    And  again  :  "  If  an  instrument  ought  not  to  be 
used  or  enforced,  it  is  against  conscience  for  the  party 
holding  it  to  retain  it;  since  he  can  only  retain  it  for 
some  sinister  purpose.     If  it  is  a  negotiable  instru- 
ment, it  may  be  used  for  a  fraudulent  or  improper  pur- 
pose, to  the  injury  of  a  third  person.    If  it  is  a  deed 
purporting  to  convey  lands  or  other  hereditaments,  its 
existence  in  an  uncancelled  state  necessarily  has  a  ten- 
dency to  throw  a  cloud  over  the  title.    If  it  is  a  mere 
written  agreement,  solemn  or  otherwise,  still,  while  it 
exists,  it  is  always  liable  to  be  applied  to  improper 
purposes  ;  and  it  may  be  vexatiously  litigated  at  a  dis- 
tance of  time,  when  the  proper  evidence  to  repel  the 
claim  may  have  been  lost,  or  obscured;  or  when  the 
other  party  may  be  disabled  from  contesting  its  validi- 
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ty  with  as  much  ability  and  force  as  he  can  contest  it 
at  the  present  moment."    (Ibid.,  Sec.  700.) 

Now  these  instruments  which  may  be  thus  controlled 
by  the  court,  are  only  evidence  of  the  right  of  the 
things  to  which  they  relate — they  are  not  the  things 
themselves — and  in  exercising  jurisdiction  to  compel 
their  reformation,  delivery  or  enforcement,  or  their 
surrender,  or  cancellation,  the  court  is  merely  acting 
u])on  the  evidence  by  which  the  possession  and  enjoy- 
ment of  the  things  may  be  advanced  or  defeated.  The 
value  of  instruments  in  the  sense  by  which  the  juris- 
diction of  the  court  is  determined  is  the  value  of  the 
property,  the  possession  or  enjoyment  of  which  may 
be  thiis  affected.  Suits  to  cancel  forged  contracts, 
such  as  a  forged  deed,  are  of  common  occurrence. 
What  is  the  value  of  the  instrument  in  controversy  in 
such  cases  ?  If  it  be  forged  its  actual  value  is  nothing; 
but  for  purposes  of  jurisdiction  over  it  by  the  court,  it 
must  be  held  to  have,  to  the  rightful  owner  of  the 
property,  the  value  of  the  property  the  possession  and 
enjoyment  of  which  is  imperilled  by  it.  That  such  is 
the  general  i;nderstanding  of  the  profession  we  have 
no  doubt — for  we  can  find  no  case  where  jurisdiction 
of  the  court  has  been  denied — in  the  multitude 
of  instances  where  it  has  been  invoked,  because  such 
instrument  is  incapable  of  pecuniary  estimation.  It 
is  everywhere  assumed  that  the  property  which  could 
be  attected  by  it  if  genuine  is  the  measure  of  its  value 
for  the  purposes  of  jurisdiction.  We  might  also  refer, 
in  support  of  this  view,  to  that  brancli  of  equity  juris- 
diction which  is  exercised  in  discovering  testimony  or 
perpetuating  it.  What  is  the  measure  of  value  in  such 
cases  ?  Clearly  for  piirposes  of  jurisdiction  it  must  be 
estimated  with  reference  to  the  value  of  the  property 
in  relation  to-  which  it  is  desired  to  discover  or  perpet- 
uate the  testimony. 
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A  court  of  equity  having  jurisdiction  to  lay  its 
hands  upon  and  control  forged  and  fraudulent  in- 
struments, it  matters  not  with  what  pretensions  and 
claims  their  validity  may  be  asserted  by  their  posses- 
sor ; —  whether  they  establish  a  marriage  relation 
with  another,  or  render  him  an  heir  to  an  estate,  or 
confer  a  title  to  designated  pieces  of  property,  or  cre- 
ate a  pecuniary  obligation.  It  is  enough  that,  unless 
set  aside,  or  their  use  restrained,  they  may  impose 
burdens  upon  the  complaining  party,  or  create  claims 
upon  his  property  by  which  its  possession  and  enjoy- 
ment may  be  destroyed  or  impaired.  It  is  of  no  con- 
sequence therefore  that  the  bill  in  the  original  suit  of 
Sharon  vs.  Hill  may  contain  matters  appropriate  to  a 
suit  of  jactitation  of  marriage  in  a  spiritual  court  of 
England;  it  also  presents  matters  of  which  a  court  of 
equity  in  that  country  and  in  this  has  always  had  juris- 
diction— that  is  a  case  where  the  possession  of  a  forged 
document  by  the  defendant  is  alleged,  purporting  to 
be  executed  by  the  plaintiff,  which  if  genuine,  would 
impose  obligations  upon  him  and  create  claims  upon 
his  property. 

The  learned  counsel  of  the  defendants  also  contends 
that  the  bills  cannot  be  maintained  on  the  ground  that 
the  plaintiffs  show  no  title  in  themselves  or  legal  capa- 
city to  maintain  the  suits.  As  to  the  bill  of  revivor  by 
the  executor,  Frederick  W.  Sharon,  this  position  is  as- 
sumed upon  the  theory  that  the  decree  in  the  original 
suit  is  self-executing;  that  the  cause  of  action  in  that 
suit  did  not  survive  to  the  executor;  tliat  he  only  avers 
that  he  is  the  "personal  representative"  of  the  de- 
ceased plaintiff,  without  stating  that  any  estate  of  the 
deceased  has  come  into  his  hands.  As  to  the  original 
bill  in  the  nature  of  a  bill  of  revivor  by  Newlands  and 
others,  the  further  position  is  assumed  that  the  orig- 
inal suit  abated  by  the  transfer  by  William  Sharon  of 
his  property  to  trustees,  under  the  deed  of  trust  of  No- 
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vember  4,  1885.  To  these  several  positions  there  is  a 
ready  and  satisfactory  answer  found  in  the  language 
of  the  original  decree,  in  the  law  prescribing  the  powers 
and  duties  of  executors,  and  in  the  terms  of  the  deed 
of  trust.  The  original  decree  is  not  self-executing  in 
all  its  parts;  it  may  be  questioned  whether  any  steps 
could  be  taken  for  its  enforcement  until  it  was  revived. 
But  if  this  were  otherwise,  the  surrender  for  cancellation 
of  the  alleged  marriage  contract  as  ordered,  requires 
affirmative  action  on  the  part  of  the  defendant.  The 
relief  granted  is  not  complete  until  such  surrender  is 
made.  When  the  decree  pronounced  the  instrument  a 
forgery,  not  only  had  the  plaintiff  the  right  that  it 
should  be  thus  put  out  of  the  way  of  being  used  in 
the  future,  to  his  harassment  and  the  embarrassment 
of  his  estate,  but  public  justice  required  that  it  should 
be  formally  cancelled,  that  it  might  constantly  bear  on 
its  face  the  evidence  of  its  bad  character  whenever  and 
wherever  presented  or  appealed  to.  In  New  York  and 
New  Haven  Railroad  Compamj  vs.  Schuyler  (17  N.  Y., 
592,  599),  the  court  of  appeals  of  New  York  said: 
"  There  is  no  head  of  equity  jurisdiction  more  firmly 
established  than  that  which  embraces  the  cancellation 
of  insti'uments  which  are  capable  of  a  vexatious  use 
after  the  means  of  defense  at  law  may  become  impaired 
or  lost,  or  when  they  are  calculated  to  throw  a  cloud 
upon  the  title  or  interest  of  the  party  seeking  relief. 
*  *  *  Whatever  their  character,  if  they  are  capable 
of  being  used  as  a  means  of  vexation  and  annoyance, 
if  they  throw  a  cloud  upon  title  or  disturb  the  tranquil 
enjoyment  of  property,  then  it  is  against  conscience 
and  equity  that  they  should  be  kept  outstanding,  and 
they  oiight  to  be  cancelled." 

In  Peake  vs.  Highfield  (1  Russell,  559),  a  case  which 
came  before  Lord  Langdale,  Master  of  the  Rolls,  in 
1826,  the  bill  J) rayed  that  an  instrument  purporting  to 
be  a  deed  of  conveyance  of  real  estate  by  a  person 
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since  deceased  might  be  delivered  up  to  be  cancelled. 
The  report  of  the  case  states  tbat  there  was  strong  evi- 
dence that  the  deed  was  foi-ged,  though  the  defendant, 
who  was  charged  with  the  commission  of  forgery,  stated 
in  his  sworn  answer  that  tlie  deed  was  executed  by  the 
party  whose  deed  it  purported  to  be,  and  a  witness  testi- 
fied that  he  was  present  at  its  execution.  The  defend- 
ant's counsel  insisted  on  three  points:  "First,  that  a 
court  of  equity  had  no  jurisdiction  on  the  ground  of  for- 
gery :  secondly,  that, even  if  the  court  had  jurisdiction  in 
such  a  case,  it  would  never  decree  an  instrument  to  be 
cancelled  on  the  ground  of  its  being  a  forgery,  without 
sending  the  question  to  be  tried  by  a  jury:  thirdly, 
that,  at  all  events,  it  was  impossible  in  the  present  case 
to  order  the  deed  to  be  cancelled  without  a  trial  at  law; 
since  there  was  a  witness  who  swore  he  saw  it  exe- 
cuted." The  Master  of  the  Kolls  maintained  the  juris- 
diction of  the  court,  although  he  ordered  an  issue  to 
try  the  fact  of  forgery,  and  said:  "This  court  has 
jurisdiction  to  order  a  forged  instrument  to  be  deliv- 
ered up  and  cancelled.  In  the  Bishop  of  Wincliester 
vs.  Fournier,  several  cases  are  mentioned,  in  which 
forged  instruments  have  been  ordered  to  be  delivered 
up :  and  they  are  referred  to  by  Lord  Eedesdale,  as  un- 
(juestioned  authorities.  In  some  of  them  the  court 
made  the  order  at  once,  that  the  instrument  should  be 
delivered  up,  without  sending  the  question  to  be  tried 
by  a  jury.  In  Masters  vs.  Braban,  10  July,  1735, 
the  decree  made  at  the  hearing,  declared  a  deed  to  be 
a  forger}'.  It  does  not  appear  that  the  plaintiffs  in  the 
cause  prayed  that  the  deed  might  be  declared  to  have 
been  forged  or  might  be  delivered  up  to  be  cancelled; 
yet  the  court  made  the  declaration,  and  gave  the 
plaintifis  the  consequential  relief.  In  Scccomhe  vs.  Fitz- 
gerald, the  bill  was  filed  to  set  aside  certain  notes,  and 
it  also  impeached  a  bond  which  was  alleged  to  be 
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forged.  The  decree  with  respect  to  the  bond  was,  that 
it  should  be  delivered  uj)  to  be  cancelled." 

In  Pierce  vs.  Wuhh  and  Stalker,  which  was  before 
Lord  Chancellor  Thurlow,  in  1792,  and  is  reported  in 
a  note  to  3  Brown's  Ch.  Cases,  pages  16  and  17,  the 
bill  prayed  that  a  certain  lease  of  land  might  be  de- 
clared fraudulent  and  delivered  up  to  be  cancelled.  It 
was  contended  on  the  part  of  the  defendants  that  no 
use  could  be  made  of  the  lease  at  law,  and  that  equity 
could  not  in  such  a  case  compel  the  delivery  of  a  deed, 
and  further  that  the  defendant  Stalker,  having  proved 
expenses  for  lasting  improvements,  was  entitled  to 
those  allowances;  but  the  Lord  Chancellor  decreed  for 
plaintiff  with  costs  and  ordered  the  lease  to  be  deliv- 
ered up  to  be  cancelled,  and  did  not  admit  any  allow- 
ances for  improvements,  saying  that  "  It  has  never  been 
doubted  that  if  a  man  would  create  a  forged  deed  (of 
which  no  use  could  be  made  at  law),  yet  equity  will 
interfere  and  deliver  it  up." 

The  doctrine  of  these  cases,  as  observed  by  counsel, 
is  in  accordance  with  the  statute  of  this  State,  which 
declares  that  ' '  a  written  instrument,  in  respect  to 
which  there  is  a  reasonable  apprehension  that  if  left 
outstanding  it  may  cause  serious  injury  to  a  person 
against  whom  it  is  void  or  voidable,  may,  upon  his 
application,  be  so  adjudged,  and  ordered  to  be  delivered 
up  or  cancelled."    (Civil  Code,  3412.) 

The  cause  of  action  set  forth  in  the  original  suit  sur- 
vived to  the  executor.  Its  object  was  to  liave  set  aside 
and  cancelled  an  instrument  which,  if  genijine  and  valid, 
created  a  claim  on  the  part  of  the  defendant  to  be  sup- 
ported out  of  the  property  of  the  plaintiff,  and  inchoate 
rights  which  on  his  death  would  entitle  her  to  a  large 
share  of  that  property.  Had  no  such  suit  been  brought 
by  William  Sharon,  his  executor  could  have  brought 
one.  Indeed  it  would  be  his  duty  to  do  so  if  he 
believed  the  instrument  a  forgery.     For  the  same 


reasons  it  is  his  duty  to  see  that  the  decree  is  enforced 
so  far  as  it  may  be  necessary  to  protect  the  property 
of  the  deceased  against  any  fraudulent  claims,  or  inter- 
fere in  any  way  with  its  disposition  as  directed  by  liis 
will,  and  for  tiiat  purpose  to  seek  a  revival  of  the 
decree.    Under  the  law  of  this  State,  the  executor,  or 
administrator  when  there  is  no  will,  is  entitled  to  the 
possession  of  all  the  real  and  personal  property  of  the 
deceased,  until  the  estate  is  fully  administered,  or  a 
decree  of  distribution  is  made  by  the  probate  court. 
The  heirs  or  devisees  of  the  deceased  can  only  take 
possession  upon  such  distribution.     Until  then  the 
executor  or  administrator  represents  the  heirs  and 
devisees,  also  the  creditors  of  the  deceased,  and  in  the 
interest  of  all  of  them  is  bound  to  use  all  lawful  means, 
by  suit  or  otherwise,  to  preserve  and  protect  the  estate 
against  all  fraudulent  claims  by  which  the  title  or  value 
of  the  property  in  his  charge  may  be  impaired.  This 
duty  devolves  upon  them  from  the  very  nature  of  their 
office,  (i)/re/.-.?  vs.  VassauU,  3  Sawyer,  213;  Cunnimjham 
vs.  Ashleij,  45Cal.,  485),  and  is  independent  of  the  spe- 
cific powers  and  duties  prescribed  by  statute.    In  Cur- 
tis vs.  Sutler  (15  Cal.,  2(34),  a  suit  by  an  administrator 
to  quiet  the  title  of  an  intestate  to  real  property,  was 
sustained  by  the  supreme  court  of  the  state  against 
the  objection  that  it  was  improperly  brought  in  his 
name.    If  a  suit  of  that  nature  may  be  brought,  it  is 
not  perceived,  as  counsel  justly  observes,  why  a  suit 
quia  timet  may  not  be  brought  by  an  executor  to  can- 
cel a  forged  ])aper— and,  if  so.  why  he  may  not  file  a 
bill  of  revivor  to  obtain  the  benefit  of  a  decree  rendered 
in  favor  of  the  deceased  in  a  suit  of  that  character.  We 
have  no  doubt  that  whatever  suit  the  deceased  might 
have  brought  for  the  protection  of  his  estate  from  un- 
reasonable, illegal  and  fraudulent  claims,  his  executor 
may  bring,  and  whatever  judgments  tlie  deceased  may 
have  obtained  for  that  protection,  which  the  courts  had 
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jurisdiction  to  render,  and  wliicli  have  not  been  fully 
enforced,  his  executor  may  have  revived  and  enforced. 
The  fact  that  the  executor  in  his  bill  simpl}^  describes 
himself  as  the  personal  representative  of  the  deceased, 
without  averring  that  any  property  of  the  latter  had 
come  into  his  hands,  is  of  no  moment.  The  bill  of 
revivor  is  to  be  read  in  connection  Avith  the  record  in 
tho  original  suit,  which  declares  that  the  deceased  was 
possessed  of  a  large  property,  real  and  personal ;  and 
it  will  be  presumed  that  it  came  into  the  hands  of  his 
executor,  where  tlie  law  places  it,  in  the  absence  of 
averments  to  the  contrary.  Besides,  tlie  onl}'  question 
which  can  be  considered  on  this  bill  to  revive,  is 
whether  the  plaintiff'  is  executor  of  the  deceased 
and  thus  succeeds  by  operation  of  law  to  the  charge  of 
his  property;  and  this  fact  is  admitted  by  tlie  demur- 
rer. As  said  by  Mr.  Justice  Story  in  Slack  \s.  Walcott 
(3  Mason,  508,  512),  ''When  a  party  plaintiff  dies, 
whose  interest  is  transmitted  to  some  other  person,  if 
the  title  be  that  of  mere  representation  in  law,  there 
is  no  change  in  the  title  itself,  and  the  only  question, 
that  ai'ises,  is,  who  is  the  person  entitled  to  take  as  rep- 
resentative, that  is,  in  respect  to  real  estate,  who  is  the 
heir,  and  in  respect  to  personal  estate,  who  is  the  exe- 
cutor or  administrator.  When  this  fact  is  ascer- 
tained, the  person  succeeds  by  operation  of  law  to  the 
whole  title  of  the  deceased.  A  bill  of  revivor  in  such 
case  merely  substitutes  the  representative  in  lieu  of 
the  deceased,  and  states  no  new  fact  as  to  title,  except 
that  of  transmission  by  operation  of  law.  The  title  of 
representation,  or  heirship,  at  least  in  a  court  of  chan- 
cery, is  not  disputable;  but  the  person,  in  whom  it  is 
vested, is  alone  to  be  ascertained." 

The  objection  that  the  bill  does  not  describe  specifi- 
cally the  property  of  the  deceased  is  without  force. 
The  fact  appears  in  the  record  of  the  original  suit  that 
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the  deceased  possessed  a  large  and  valuable  property, 
the  right  to  portions  of  which  would  be  affected  by 
the  alleged  contract  if  genuine  and  valid.  But  it  is 
earnestly  contended  both  against  the  bill  of  revivor 
and  against  the  original  bill  in  the  nature  of  a  bill  of 
revivor,  that  the  suit  in  the  circuit  court  abated  by 
the  transfer  of  the  decedent's  property  under  the  deed 
of  trust  of  November  4,  1885,  and  therefore  the  court 
could  not  proceed  any  further  therein.  Both  of  the 
bills  have  the  same  object — to  revive  the  original  de- 
cree and  enforce  its  execution,  the  latter  being  neces- 
sary because  the  trustees  and  beneficiaries  under  the 
trust  deed  take  by  a  title  which  may  be  contested,  and 
not  like  the  executor  by  operation  of  law.  As  said  in 
Slack  vs.  Walcolt,  "When  a  party  plaintiff  claims  a  title 
by  purchase  or  devise,  he  introduces  a  new  title  not  pre- 
viously in  the  case,  and  which  is  controvertible,  not 
merely  by  the  defendants  in  the  bill,  but  also  by  the 
heirs  at  law.  As  to  these  parties  the  suit  is  original; 
it  does  not  merely  revive  the  old  suit,  but  it  states  new 
supplementary  matters  calling  for  an  answer.  So  far 
then  as  it  states  such  matter,  it  is  an  original  bill;  and 
so  far  as  it  seeks  to  revive  upon  that  matter,  it  is  in 
the  nature  of  a  Ijill  of  revivor."  But  as  held  in  the 
same  case,  purchasers  and  devisees  by  an  original  bill 
in  the  nature  of  a  bill  of  revivor  may  draw  to  them- 
selves the  advantages  of  the  former  suit,  in  whatever 
stage  it  may  be  at  the  time  of  the  abatement. 

To  the  alleged  abatement  of  the  original  suit,  by  the 
transfer  of  the  decedent's  property,  there  are  three 
answers,  each  of  which  is  complete.  In  the  first  place 
the  reservations  in  the  trust  deed  of  power  in  the 
grantor  to  claim  during  his  life  the  payment  of  the  net 
income,  rents,  issues  and  profits  of  the  property  re- 
maining after  certain  monthly  payments  to  his  children, 
and  to  his  son-in-law  for  his  grandchildren,  continued 
in  him  sufficient  interest  in  the  property  to  maintain 
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the  suit  to  cancel  a  forged  document,  which  might 
lessen  the  amount  of  such  income,  rents  and  profits. 
In  the  second  place,  the  decree  having  been  entered 
as  of  September  29,  1885,  was  with  reference  to  the 
trust  deed  subsequently  execiited,  as  though  the 
decree  had  been  announced  by  the  court  as  of  that 
day.  {Mitchell  vs.  Ovprman,  103  U.  S.,  62;  Borer  ys. 
Chapman,  119  U.S.,  596-97.)  In  the  third  place,  the 
deed  of  trust  having  been  made  pendente  lite  the  trustee 
and  beneficiaries  took  subject  to  the  decree  which 
might  be  subsequently  rendered.  The  suit  being  to 
revoke  and  cancel  an  instrument  which  might  other- 
wise lessen  the  value  of  the  estate,  and  having  been 
heard  and  submitted  for  decision  it  is  to  be  presumed, 
in  the  absence  of  any  application  by  the  trustees  and 
beneficiaries  to  be  substituted  as  plaintiffs,  that  they 
desired  that  the  case  should  be  held  for  such  determi- 
nation in  their  interest.  While  they  might  properly 
have  asked  to  be  joined  with  the  plaintiff,  they  were 
not  bound  to  do  so.  The  court  had  jurisdiction  to 
proceed  without  them  to  render  the  decree. 

Having  disposed  of  the  objections  to  the  jurisdiction 
of  the  circuit  court  of  the  United  States  in  the  original 
suit  of  Sharon  vs.  Hill,  we  proceed  to  consider  how  far 
the  judgment  therein  is  affected,  or  shoidd  have  been 
aftccted,  if  at  all,  by  the  judgment  in  the  state  court. 

William  Sharon,  being  a  citizen  of  Nevada,  had  a 
constitutional  right  to  ask  the  decision  of  the  federal 
court  upon  the  case  presented  by  him;  and  it  would 
be  a  strange  result  if  the  defendant,  who  was  summoned 
there,  could,  by  any  subsequent  proceedings  elsewhere, 
oust  that  court  of  its  jurisdiction  and  rightful  authority 
to  decide  the  case.  The  constitution  declares  that  the 
judicial  powers  of  the  United  States  shall  extend  to 
controversies  between  citizens  of  different  states — a 
provision  which  had  its  origin  in  the  impression  that 
local  attachments  and  prejudices  might  injuriously 


36 


affect  the  administration  of  justice  in  the  state  courts 
against  the  claims  of  citizens  of  other  states.  (Rail- 
way Company  vs.  WhiHon,  13  Wall.,  270,  289.)  So 
valuable  has  the  right  of  citizens  of  other  states  than 
the  one  in  which  suits  are  brought  against  them  to  have 
their  cases  heard  in  a  federal  court,  always  been  re- 
arded,  that  at  the  very  outset  of  the  government  Con- 
gress provided,  and  in  diflferent  acts  since  has  renewed 
the  provision,  that  when  a  citizen  of  another  state  is 
sued  in  a  state  court  he  may,  under  proper  application, 
accompanied  by  an  offer  of  good  and  suflScient  surety 
for  entering  copies  of  the  proceedings  and  his  appear- 
ance in  the  federal  court,  have  the  case  removed  to  that 
court  and  tried  or  heard  there;  and  all  the  acts  of  Con- 
gress have  declared  that  it  shall  be  the  duty  of  the  state 
court  in  such  a  case  to  accept  the  suret}-  and  to  proceed 
no  further  in  the  cause.  Any  subseqi\ent  proceedings 
there  are  null  and  void,  and  will  be  so  treated  by  the 
federal  courts.  As  said  by  the  Supreme  Court  in  Rail- 
road Co.  vs.  Koontz  (104  U.  S.,  14),  it  is  well  settled 
that  "  when  a  sufficient  case  for  removal  is  made  in 
the  State  court,  the  rightful  jurisdiction  of  that  court 
comes  to  an  end,  and  no  further  proceedings  can  pi-op- 
erly  be  had  there,  unless  in  some  form  its  jurisdiction 
is  restored."  As  Congress  has  made  such  careful  pro- 
vision to  secure  to  citizens  of  other  states  a  right  to 
transfer  to  a  federal  court  cases  in  which  they  are  sued 
in  state  courts,  and  prohibited  further  proceedings 
therein  after  proper  application  is  made  for  removal, 
it  would  be  strange,  we  repeat,  if  a  defendant  properlj' 
summoned  in  the  first  instance  into  that  court  by  a 
citizen  of  another  state,  could  cut  off  and  practically 
nullify  the  latter' s  constitutional  right  to  a  hearing 
there  by  instituting  a  suit  in  a  state  court,  which  might 
involve  in  some  of  its  phases  a  determination  of  the 
same  matters.  Such  a  pretension,  as  said  in  one  of  the 
authorities  cited,  cannot  be  tolerated.    The  jurisdic- 
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tion  of  the  federal  court  having  attached,  the  right  of 
the  plaintiff  to  prosecute  his  suit  to  a  final  determina- 
tion there  cannot  be  arrested,  defeated  or  impaired  by 
any  proceeding  in  a  court  of  anotlier  jurisdiction. 
This  doctrine  we  hold  to  be  incontrovertible;  it  is  es- 
sential to  any  orderly'  and  decent  administration  of 
justice  and  to  prevent  an  unseemly  conflict  of  authority, 
which  could  ultimately  be  determined  only  by  supe- 
riority of  physical  force  on  one  side  or  the  other. 

In  Wallace  vs.  McConnell  (13  Peters,  143),  we  have  a 
decision  of  the  Supreme  Court  of  the  United  States 
illustrative  and  confirmatory  of  this  doctrine.  That 
case  was  brought  in  the  district  court  of  the  United 
States  for  the  district  of  Alabama,  exercising  the  pow- 
ers of  a  circuit  court,  upon  a  promissory  note  of  the 
defendant  for  $4,880.  The  defendant  pleaded  pay- 
ment and  satisfaction,  and  issiie  being  joined  therein, 
the  case  was  continued  until  the  succeeding  term.  The 
defendant  then  interposed  a  plea  of  j^iiis  darrein  con- 
tinuance, alleging  that  as  to  14,204  of  the  sum  de- 
manded, the  plaintiff  ought  not  further  to  maintain 
the  action  against  him,  because  that  sum  had  been  at- 
tached in  proceedings  commenced  against  him  under 
the  attachment  law  of  Alabama,  in  which  he  was  sum- 
moned as  garnishee.  In  those  proceedings  he  had  ad- 
mitted his  indebtedness  beyond  a  certain  payment 
made,  and  the  state  court  gave  judgment  against  him 
for  the  balance.  To  this  plea  the  plaintiff  demurred, 
and  the  demurrer  was  sustained.  The  case  was  ulti- 
mately taken  to  the  Supreme  Court,  where  it  was  con- 
tended that  the  proceedings  under  the  attachment  law 
of  Alabama  were  sufficient  to  bar  the  action  as  to  the 
amount  of  the  sum  attached,  and  that  therefore  the 
demurrer  ought  to  have  been  overruled.  But  the  court 
said:  "The  plea  shows  that  the  proceedings  on  the 
attachment  were  instituted  after  the  commencement  of 
this  suit.    The  jurisdiction  of  the  District  Court  of  the 


38 


United  States,  and  the  riglit  of  the  plaintiff  to  prosecute 
his  suit  in  that  Court,  having  attached,  that  right  could 
not  be  arrested  or  taken  away  by  any  proceedings  in  an- 
other Court.  This  would  produce  a  collision  in  the 
jurisdiction  of  Courts,  that  would  extremely  embarrass 
the  administration  of  justice." 

In  Taylor  V?,.  Taintor  (16  Wallace,  370),  the  Supreme 
Court,  speaking  by  Justice  Swayne,  said:  "Where  a 
State  court  and  a  court  of  the  United  States  may  eacii 
take  jurisdiction,  the  tribunal  which  first  gets  it  holds 
it  to  the  exclusion  of  the  other,  until  its  duty  is  fully 
performed  and  the  jurisdiction  invoked  is  exhausted: 
and  this  rule  applies  alike  in  both  civil  and  criminal 
cases.  It  is,  indeed,  a  principle  of  universal  jurispru- 
dence that  where  jurisdiction  has  attached  to  person 
or  thing,  it  is — unless  there  is  some  provision  to  the 
contrary — exclusive  in  effect  until  it  has  wrought  its 
function." 

In  Shoemakerys.  French  (Chase's  Dec,  267),  a  bill  was 
filed  in  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Virginia  by  the  plaintiff  Shoemaker  for  an  in- 
junction to  prevent  the  defendant  French  from  acting 
as  Presiaent  of  the  Alexandria  and  Washington  rail- 
road company,  and  an  oi-der  was  made  directing  that 
he  be  served  with  notice  of  motion  for  the  injunction. 
After  this  French  filed  a  bill  in  a  state  court  of  Vir- 
ginia, praying  an  injunction  against  Shoemaker  for 
matters  cognate  to  the  bill  in  the  circuit  court;  and 
Chief  Justice  Chase,  in  granting  the  prayer  of  the  bill 
in  the  circuit  court,  said:  "The  jurisdiction  of  this 
court  as  to  these  matters  attached  when  Shoemaker's 
bill  was  filed  here,  and  the  order  passed  by  this  court. 
Therefore  the  jurisdiction  of  the  state  court  was  ousted, 
or  must  be  exercised  in  subordination  to  the  jurisdic- 
tion of  this  court." 

The  doctrine  that  where  different  courts  may  enter- 
tain jurisdiction  of  the  same  subject,  the  court  which 
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first  obtains  jurisdiction  will  retain  it  to  the  end  of  the 
controversy,  either  to  the  entire  exclusion  of  the  other 
or  to  the  exclusion  so  far  as  to  render  the  latter's  de- 
cision subordinate  to  that  of  the  other,  prevails  very 
generally  botli  in  the  federal  and  state  courts,  with 
some  exceptions  which  we  shall  hereafter  consider. 
Thus  in  Gaylord  vs.  Fort  Wayne,  3hmcie  and  Cin- 
cinnati Railroad  Company,  a  bill  was  filed  in  the 
circuit  court  of  the  United  States  for  the  district 
of  Indiana  to  obtain  among  other  things  the  appoint- 
ment of  a  receiver  of  the  property  of  an  insolvent  cor- 
poration, and  to  administer  it  for  the  benefit  of  the 
creditors.  After  a  demurrer  to  the  bill  had  been  sus- 
tained and  an  amendment  made,  a  receiver  was  ap- 
pointed. Whilst  proceedings  were  thus  pending  in 
the  federal  court,  a  suit  was  commenced  in  a  state 
court  of  Indiana  in  which  a  receiver  was  also  ap- 
pointed, who  took  possession  of  the  property.  Subse- 
quently the  parties  thus  having  possession  surrendered 
the  property  to  the  receiver  of  the  fedenxl  court  \ipou 
his  application  and  the  presentation  of  its  order.  He 
was  thereupon  arrested  by  the  state  court,  but  the  fede- 
ral court  released  him,  and  he  retained  the  property,  the 
court  refusing  to  rescind  the  order  appointing  him.  In 
disposing  of  the  case  the  federal  court  said:  "  We  think 
that  there  is  no  other  safe  rule  to  adopt,  in  our  mixed  sys- 
tem of  state  and  federal  jurisprudence,  than  to  hold 
that  the  court  which  first  obtains  jurisdiction  of  the 
controversy,  and  thereby  of  the  res,  is  entitled  to  retain 
it  until  the  litigation  is  settled."    (6  Biss.,  286,  291.) 

In  Union  Midual  Life  Insurance  Company  vs.  Chicago 
University,  a  bill  was  filed  in  a  state  court  of 
Illinois  to  enjoin  the  foreclosure  of  a  mortgage, 
and  have  it  set  aside  and  declared  void.  Later 
on  the  same  day  a  bill  was  filed  in  the  circuit  court  of 
the  United  States  for  the  Northern  District  of  Illinois 
to  foreclose  the  mortgage.    The  process  of  the  federal 
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court  was  first  served,  preceding  by  a  few  hours  the  ser- 
vice of  process  from  the  state  court;  and  it  was  held 
that  the  fact  that  process  from  the  federal  court  was  first 
served  gave  that  court  jurisdiction  to  go  on  with  the 
foreclosure  suit  and  determine  all  questions  as  to  the 
validitj-  of  the  mortgage.  In  deciding  the  case  the 
court,  speaking  by  Judge  Drummond,  said:  "It  is 
undoubtedly  a  very  embarrassing  state  of  litigation, 
there  being  two  suits,  brought  in  two  jurisdictions, 
involving,  to  a  great  extent,  the  same  subject  matter, 
and  I  have  felt  some  difficulty  in  determining  what  is 
the  true  rale  upon  this  subject,  but  I  have  come  to  the 
conclusion  that  it  must  be  this:  That  this  court  has  a 
right  to  go  on  as  I  have  already  said,  and  decide  all 
questions  which  legitimately  flow  out  of  the  subject- 
matter  of  controversy  in  this  case,  namely,  those 
affecting  the  existence  of  the  mortgage  and  the  right 
of  the  University  of  Chicago  to  make  it,  so  as  to  reach 
a  decree,  if  the  case  warrants  it,  which  shall  be  con- 
clusive upon  the  University  of  Chicago;  that  is  to  say, 
which  shall  prevent  that  corporation  from  ever  setting 
up  any  claim  or  right  to  this  property,  or  any  claim 
whatever  that  it  had  not  the  right  to  execute  this  mort- 
gage."   (10  Biss.,  191,  195.) 

In  Mason  vs.  Piggotf,  in  the  supreme  court  of  Illi- 
nois, it  appeared  that  the  defendant,  instead  of 
making  a  defense  in  an  action  pending  in  a  court 
of  law,  had  attempted  to  transfer  the  case  to  a  court 
of  equity,  and  the  court  said:  "It  by  no  means 
follows  because  a  Court  of  Equity  has  concurrent  juris- 
diction with  a  Court  of  law,  that  it  will  take  cognizance 
of  a  case  already  pending  in  a  Court  of  law,  and  oust  it 
of  jurisdiction.  As  a  general  principle,  in  all  cases  of 
concurrent  jurisdiction,  the  tribunal  which  first  obtains 
jurisdiction  of  the  subject-matter,  must  proceed  and 
finally  dispose  of  it.  A  Court  of  Equity  will  not  take 
jurisdiction  where  it  has  first  been  acquired  by  a  Court 
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of  law,  unless  there  is  some  equitable  circumstance  in 
the  case  which  the  party  cannot  avail  himself  of  at 
law.  Subject  to  this  qualification,  the  rule  is  inflex- 
ible."   (11  111.,  88.) 

In  Bank  of  Belloivs  Falls  vs.  Rutland  R.  R.  Co., 
in  the  Supreme  Court  of  Vermont,  it  appeared 
that  the  defendant,  in  an  action  at  law  pending 
against  him  in  Massachusetts,  had  filed  his  bill  in 
a  Vermont  court  of  chancery  to  enjoin  the  action. 
The  bill  was  dismissed,  and  the  court,  admitting  the 
power  of  a  court  of  equity  to  enjoin  parties  within  its 
jurisdiction  from  proceeding  in  a  court  of  law  in 
another  state,  said:  "We  hold  it  to  be  a  sound  rule  of 
law,  based  upon  the  most  salutary  principle,  that  in 
all  cases  of  concurrent  jurisdiction,  the  court  that  has 
first  possession  of  the  matter  should  be  left  to  decide 
it,  unless  there  exists  some  peculiar  equitable  ground 
for  withdrawing  a  controversy  from  a  court  of  law  to  a 
court  of  chancery,  and  which  disenables  the  party, 
having  the  law  in  his  favor,  from  bringing  his  case 
fairly  and  fully  before  a  court  of  law.  This  principle 
is  founded  upon  the  courtesy  which  courts  of  concur- 
rent jurisdiction  should  exercise  towards  each  other, 
and  may  be  necessary,  as  matter  of  policy,  to  prevent 
a  conflict  in  the  action  of  different  courts."  (28  Vt. , 
470-477.) 

In  Stearns  vs.  Stearns,  in  the  supreme  court  of 
Massachusetts,  a  decree  of  the  probate  court  ap- 
pointing commissioners  to  make  partition  of  an  es- 
tate among  the  heirs  was  reversed,  because  proceed- 
ings were  first  commenced  for  that  purpose  in  an- 
other court  of  concurrent  jurisdiction  against  the  par- 
ties moving  the  decree,  which  proceedings  were 
pending  when  the  decree  was  rendered,  the  court  say- 
ing that  "when  difi'erent  courts  have  concurrent  juris- 
diction, the  one  before  whom  proceedings  may  be  first 
had,  and  whose  jurisdiction  first  attaches,  must  neces- 
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sarily  have  authority  poramount  to  the  other  courts; 
or,  rather,  the  action  first  commenced  shall  not  be 
abated  hy  an  action  commenced  between  the  same  par- 
ties in  relation  to  the  same  subject,  in  tlie  same  or  am- 
other  court/'    (16  Mass.,  170.) 

The  case  of  Home  Insurance  Company  vs.  Howell,  in 
the  court  of  chancery  of  New  Jersey,  presents 
some  features  similar  to  the  case  at  bar.  The 
complainant  filed  its  bill  for  relief  against  two  policies 
of  insurance,  which  it  alleged  the  defendant  had 
fraudulently  obtained  from  it  upon  his  property  in 
Illinois.  The  bill  prayed  that  the  policies  might  be 
delivered  up  and  cancelled  or  declared  invalid,  and 
that  the  defendant  might  be  perpetually  euijoined  from 
bringing  any  suit  at  law  or  equity  upon  them,  or  mak- 
ing use  of  them  in  any  waj'  for  the  purpose  of  estab- 
lishing any  claim  or  damage  against  the  complainant. 
The  defendant  appeared  and  filed  an  answer,  to  which 
a  replication  being  made,  proofs  were  taken.  After 
the  suit  was  commenced  the  defendant  brought  an 
action  at  law  upon  the  policies  against  the  company 
in  a  State  Court  of  Illinois,  which  suit  was  on  its  pe- 
tition removed  into  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Illinois.  The  com- 
pany thereupon  filed  its  petition  in  the  Court  of  New 
Jersey  for  an  injunction  to  restrain  him  from  pros- 
ecuting the  suit  in  Illinois.  An  injunction  hav- 
ing been  issued,  a  motion  was  made  to  dis- 
solve it.  In  denying  the  motion,  the  Chancellor 
said:  "This  court  having  the  power  to  hear  and 
determine  the  subject-matter  in  controversy,  and 
having  first  obtained  possession  of  the  controversy ,  is  fully 
at  liberty  to  retain  it  until  it  shall  have  disposed  of  it. 
The  general  rule  is,  that  as  between  courts  of  con- 
current and  co-ordinate  jurisdiction,  (and  the  Circtiit 
Court  of  the  United  States  and  the  state  courts  are 
such  in  certain  controversies — such  as  that  involved 
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in  this  suit,  for  example — between  citizens  of  different 
states,)  the  court  that  first  obtains  possession  of  the 
controversy  must  be  allowed  to  dispose  of  it  without 
interference  from  the  co-ordinate  court."  *  *  * 
' '  Where  a  party  is  within  the  jurisdiction  of  this 
court,  so  that  on  a  bill  properly  filed  here  this  court 
has  jurisdiction  of  his  person,  although  the  subject 
matter  of  the  suit  may  be  situated  elsewhere,  it  may, 
by  the  ordinary  ])rocess  of  injunction  and  attachment 
for  contempt,  compel  him  to  desist  from  commencing 
a  suit  at  law,  either  in  this  state  or  any  foreign  juris- 
diction, and  of  course  from  prosecuting  one  com- 
menced after  the  bringing  of  the  suit  in  this  court." 
(24  N.  J.,  Eq.,239.) 

In  Brooks  vs.  Delaplaine.  the  high  court  of  chan- 
cery of  Maryland  dismissed  a  bill  in  equity  be- 
cause at  the  time  it  was  filed  a  suit  involving  the 
same  controversy  was  pending  in  the  county  court  hav- 
ing concurrent  jurisdiction,  the  chancellor  saying: 
' '  When  two  courts  have  concurrent  jurisdiction  over 
the  same  subject  matter,  the  court  in  which  the  suit  is 
first  commenced,  is  entitled  to  retain  it.  This  rule 
would  seem  to  be  vital  to  the  harmonious  movement  of 
courts  whose  powers  may  be  exerted  within  the  same 
spheres,  and  over  the  same  subjects  and  persons.  *  * 
Any  other  rule  will  unavoidably  lead  to  perpetual  col- 
lision, and  be  productive  of  the  most  calamitous  re- 
sults."   (I  Md.  Ch.,  354.) 

Similar  decisions  might  be  cited  from  the  highest 
courts  of  nearly  every  state,  for  upon  the  principle 
stated  there  is,  with  certain  well  recognized  excep- 
tions, a  general  concurrence  of  opinion. 

Where  two  judgments  relating  to  the  same  subject 
are  irreconcilable,  both  cannot  be  enforced.  One 
or  the  other  must  give  way;  and  the  only  rea- 
sonable test  by  which  the  superiorit}'  of  one 
over  the  other  is  to  be  determined  is  that  which  is  ex- 
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pressed  in  the  authorities  cited,  that  the  court  which 
first  obtains  jurisdiction  of  the  subject  and  parties 
must  have  the  right  to  proceed  to  judgment.  Having 
first  acquired  possession  of  the  subject,  it  cannot  be 
rightly  ousted  by  subsequent  proceedings  in  another 
court  having  no  supervising  or  appellate  authority.  If 
the  time  of  the  rendition  of  the  judgment  independent- 
ly of  the  commencement  of  the  suit  were  to  be  the  test, 
the  superiority  of  judgment,  as  counsel  well  observe, 
would  depend  on  mere  accident,  or  circumstances  be- 
yond the  power  of  the  court  or  parties,  as  one  court 
may  have  a  large  calendar  and  be  blocked  up  with  bus- 
iness, creating  great  delay  in  the  disposition  of  causes, 
while  the  other  court  may  have  few  causes,  and  those 
of  minor  importance,  and  thus  be  enabled  to  speedily 
dispose  of  them.  It  would  give  the  latter  court  pre- 
eminence because  it  is  enabled  from  paucity  of  cases 
to  dispose  of  its  calendar  at  an  earlier  day,  and  mij^ht, 
as  suggested,  tend  to  an  unseemly  scramble  of  liti- 
gants to  speed  cases  in  the  respective  courts  of  their 
preference. 

The  exceptions  to  the  doctrine  that  priority  of  ju- 
risdiction controls  priority'  of  decision  to  which  we 
have  referred,  and  to  which  our  attention  has  been 
called  by  counsel  of  tlie  defendants,  will  be  found  on 
examination  to  range  themselves  under  two  classes: 
First — Where  the  same  plaintiff  has  asked  in  the  dif- 
ferent suits  a  determination  of  the  same  matter;  as,  for 
instance,  where  different  obligations  are  issued  upon 
the  same  transaction,  which  is  attacked  in  each  suit 
as  fraudulent  and  illegal,  and  therefore  vitiating 
the  several  obligations;  or,  where  the  jurisdiction  of  a 
court  of  equity  as  well  as  a  court  of  law  is  invoked  by 
him  with  reference  to  the  matter.  Of  course  a  decis- 
ion first  rendered  in  either  suit  may  be  pleaded  in  the 
others — the  plaiutifi" must  abide  the  adjudication  which 
he  has  sought;  and  Second — Where  the  cases  are  upon 
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contracts  or  obligations  Avhicli  from  their  nature  are 
merged  in  the  judgment  rendered,  the  subject  upon 
which  the  first  suit  is  founded  having  thus  ceased  to 
exist. 

The  cases  of  Duffy  vs.  Lytle,  5  Watts,  120;  Roqcrs  vs. 
Oddl  39  N.  H.,  4i')2;  Child  vs.  Poioder  Works,  45' N.  H., 
547;  Bank  of  U.  S.  vs.  Merchants  Bank,  7  Gill,  415,  and 
Westcott  vs.  Edmunds,  68  Pa.  St.,  34,  fall  under  one 
or  the  other  of  these  classes.  The  language 
quoted  from  Buck  vs.  Colbath  (3  Wall.,  345), 
was  used  as  exjjlanatory  of  the  general  doctrine 
that  in  examining  into  the  exchisive  character  of 
the  jm-isdiction  of  a  court,  we  must  have  regard 
to  the  nature  of  the  remedies,  the  character  of  the 
relief  soiight,  and  the  identity  of  the  parties  in  the 
different  suits.  The  illustration  given  of  a  party 
suing  in  a  court  of  chancery  to  foreclose  his  mort- 
gage, and  in  a  court  of  law  to  recover  judgment  on  his 
notes,  and  in  another  court  of  law  in  an  action  of  eject- 
ment to  recover  the  possession  of  the  land  would  have 
broixght  the  supposed  case,  if  a  real  one,  under  the 
first  class  of  exceptions  stated  above,  where  a  decree 
first  rendered  in  either  suit  upon  the  same  point,  could 
have  been  pleaded  as  conclusive  in  the  others.  In  the 
Tubal  Cain  case  (9  Fed.  E.,  834),  the  judgment  of  the 
state  court  pleaded  in  the  United  States  district  court 
was  recovered  in  the  prior  action,  and  the  circuit  court 
stayed  its  proceedings  to  await  the  determination  of  an 
appeal  from  the  judgment.  The  other  authorities  cited 
do  not  seem  to  us,  after  careful  consideration,  to  be 
entitled  to  any  weight  upon  the  question  presented. 

The  case  at  bar  is  not  within  either  of  the  ex- 
cepted classes.  The  plaintiff  has  not  invoked  the 
jurisdiction  of  the  state  court  ;  and  the  alleged 
marriage  contract  is  not  one  which  in  any  sense 
of  the  rule  was  merged  or  could  be  merged  in  the 
judgment,  any  more  than  a  deed,  upon  which  title  to 
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real  estate  is  asserted,  is  merged  in  a  judgment  in 
ejectment  for  the  possession  of  the  property.  It 
was  as  much  an  outstanding  and  existing  con- 
tract after  the  judgment  of  the  state  court  as 
before,  and  was  equallj'  available  for  all  pur- 
poses. But  aside  from  this,  the  doctrine  of  the 
excepted  cases  can  have  no  application  to  cases 
instituted  in  a  federal  court  by  a  citizen  of  another 
state,  so  as  to  give  paramount  authority  to  a  judg- 
ment of  a  state  court  in  a  suit  subsequently  com- 
menced against  him,  without  defeating  a  most  impor- 
tant right  conferred  i;pon  him  by  the  Constitution  and 
laws  of  the  United  States — a  result  which  can  in  no 
manner  be  accomplished  either  directly  or  indirectly. 
(See  Siujdam  vs.  Broaxlnax,  14  Peters,  67,  and  Payne 
vs.  Hoo\;  7  Wall., 430.) 

It  is  true  that  in  the  decision  of  the  case  Judge 
Deady  expressed  his  opinion  to  the  effect  that  as  the 
validity  and  genuineness  of  the  declaration  of  marriage 
were  invoked  in  the  state  court,  its  determination 
would  be  conclusive,  and  estop  the  plaintiff  in  this 
court  to  show  the  contrary,  if  it  had  not  been  obvia- 
ted by  the  appeal  frum  the  judgment.    We  do  not  con- 
cur with  the  learned  judge  in  this  view,  for  reasons  al- 
ready stated ;  but,  assuming  it  to  be  sound,  we  agree 
with  him  that  the  effect  of  the  appeal  was  to  prevent 
the  judgment  from  becoming  final,  and  to  destroy  its 
efficacy  as  evidence.   By  the  act  of  Congress  the  judg- 
ment could  only  have  such  faith  and  creilit  given  to  it 
as  it  has  by  law  or  usage  in  the  courts  of  the  state  ; 
and  by  the  law  of  the  state  its  operation  as  evidence  is 
superseded  by  an  appeal.   The  code  provides  that  when 
an  appeal  is  perfected  ' '  it  stays  all  further  proceed- 
ings in  the  court  below  upon  the  judgment  or  order 
appealed  from,  or  upon  the  matters  embraced  there- 
in," and   also  that  "an   action   is   deemed   to  be 
pending  from  the  time  of  its  commencement  until  its 
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final  determination  upon  appeal,  or  until  the  time  for 
appeal  has  i)assed,  unless  the  judgment  is  sooner  sat- 
isfied." Such  is  the  express  language  of  the  code. 
(Sees.  946  and  1049.)  And  as  the  district  judge  ob- 
serves, these  provisions  are  in  conformity  with  the 
law  previously  existing,  according  to  which  an  appeal 
not  only  stayed  the  execution  of  a  judgment,  but  sus- 
pended its  operation  for  all  purposes.  Tlius  in  Wood- 
bury  vs.  Bowman  (13  Cal.,  634),  which  was  decided 
before  the  adoption  of  the  code,  the  record  of  a 
judgment  from  which  an  appeal  was  jieuding  was 
ottered  in  evidence  and  rejected,  and  the  court  in  af- 
firming the  ruling  said:  "  We  think  it  was  properly  re- 
jected; the  appeal  having  suspended  the  operation 
of  the  judgment  for  all  purposes,  it  was  not  evidence 
in  the  questions  at  issue,  even  between  the  parties  to 
it."  And  in  Murray  vs.  Gh-een  (64  Cal.,  369),  decided 
since  the  adoption  of  the  code,  the  record  of  a  judg- 
ment in  a  case  then  on  appeal  was  ottered  in  evidence 
and  rejected;  and  the  court  in  sustaining  the  decision 
said  that  while  the  appeal  was  pending  "  the  operation 
of  that  judgment  for  all  purposes  was  suspended,  and 
it  was  not  admissible  in  evidence  in  any  controversy 
between  the  parties." 

The  circuit  judge  did  aot  concur  with  the  district 
judge  as  to  what  would  be  the  eftect  of  the  judgment 
in  the  state  court,  if  it  were  final,  observing  that  it  was 
unnecessary  to  determine  that  question,  and  that  he 
reserved  his  opinion  upon  it  until  it  should  properly 
arise  for  judical  determination,  and  until  an  opportun- 
ity was  had  for  its  full  discussion  and  mature  considera- 
tion. But  the  circuit  judge  did  concur  with  the 
district  judge  as  to  the  effect  of  the  appeal  in  destroy- 
ing the  judgment  of  the  state  court  as  evidence  of  any 
kind  in  the  federal  court.  It  was  of  no  avail,  therefore, 
when  pleaded  as  an  estoppel;  it  was  not  evidence  of 
the  truth  of  the  matters  found,  much  less  conclusive 
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evidence.  The  ruling  of  tiie  circuit  court  in  refusing 
its  consideration  was  therefore  correct  at  the  time;  and 
if  correct  then,  it  could  not  become  erroneous  by  any 
subsequent  event.  The  affirmance  of  the  judgment 
since  has  no  retroactive  operation  so  as  to  make  that 
ruling  bad  which  was  then  sound.  Butmoi-e  than  this, 
there  is  still  pending  an  appeal  to  the  .supreme  court 
from  an  order  refusing  a  new  trial  in  the  state  court. 
The  judgment  therein  has  not  therefore  even  yet  be- 
come final;  it  does  not  yet  establish  as  between  the 
parties  the  vei-ity  of  the  findings.  In  the  recent  case 
of  Gill  more  vs.  Central  Ins.  Co.  in  the  supreme  court  of 
this  state  (65  Cal.,  65,  6G),  the  effect  of  a  pending  mo- 
tion for  a  new  trial  upon  the  finality  of  a  judgment  was 
considered.  There  a  sti|)ulation  had  been  made  that 
all  proceedings  should  be  stayed  until  Jinal  jiidf/ment 
a/ic?  ofecision  in  another  action.  It  was  contended  that 
the  judgment  in  that  action  had  become  final  within 
the  meaning  of  the  stipulation  after  a  year  had  elapsed 
from  its  entry  without  an  appeal  being  taken  from  it. 
There  was  pending  a  motion  for  a  new  trial,  and  the 
court  said:  "Although  no  appeal  had  been  taken  from 
the  judgment  within  the  statutory  time,  proceedings 
were  pending,  iipon  a  motion  made  by  the  defendant 
in  the  case,  to  vacate  the  judgment  and  grant  a  new 
trial.  That  motion  subjected  the  judgment  to  be  re- 
viewed, and  made  it  liable  to  be  set  aside.  The  judg- 
ment was  therefore  not  final,  in  the  sense  of  the  stipula- 
tion as  to  the  right  of  the  parties  atfected  by  it,  and 
could  not  become  so  until  the  motion  for  a  new  trial 
had  been  disposed  of.  (Hills  vs.  Sherwood,  33  Cal., 
474.)  While  proceedings  are  pending  for  the  review 
of  a  judgment,  either  on  appeal  or  motion  for  a  new 
trial,  the  litigation  on  the  merits  of  the  case  between 
the  parties  is  not  ended,  and  until  litigation  on  the 
merits  is  ended,  there  is  no  finality  to  the  judgment,  in 
the  sense  of  a  final  determination  of  the  rights  of  the 
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parties,  although  it  has  become  final  for  the  purpose 
of  an  appeal  from  it."  (See  also  Fulton  vs.  Hanna,  40 
Cal.,  278.) 

It  remains  to  consider  the  further  objections  of  the 
defendants  that  the  priority  of  jurisdiction  of  the  fed- 
eral court  was  waived  by  the  stipulation  to  remand  the 
case  originally  commenced  in  the  state  court  from  tlie 
federal  court,  to  which  it  had  been  removed,  back  to 
the  stale  court;  that  the  failure  to  present  to  the  state 
court  the  judgment  of  the  federal  court,  was  an  aban- 
donment of  its  protection ;  and  that  the  execution  of 
the  decree  in  the  federal  court  by  injunction  against 
prosecuting  proceedings  under  the  judgment  of  the 
state  court  is  forbidden  by  the  act  of  congress  prohib- 
iting the  issue  of  an  injunction  to  stay  proceedings  in 
a  state  court  except  in  cases  of  bankruptcy.  (R.  S. 
Sec.  720.) 

The  alleged  waiver  of  priority  of  jurisdiction  by  the 
federal  court  because  of  the  consent  of  parties  to  re  - 
mand  the  case  commenced  in  the  state  court  back  to 
it,  after  its  removal,  was  considered  on  the  argument 
in  the  original  suit  and  held  to  be  without  force.  A 
statement  of  the  circumstances  of  the  remanding  is 
sufficient  answer  to  the  position.  The  case  commenced 
in  the  state  court  by  the  alleged  wife  Sarah  Althea 
against  Sharon,  praying  that  her  alleged  marriage  be 
declared  legal  and  valid  and  then  that  a  divorce  be  de- 
creed, was  removed  on  the  application  of  the  defendant 
therein  to  the  federal  court  on  the  supposition  that  he 
had  a  right  to  have  it  heard  there.  The  plaintiff  there- 
in denied  that  right,  on  the  ground  that  the  subject 
matter  being  an  action  for  a  divorce  was  not  within 
the  jurisdiction  of  the  court,  and  moved  to  remand  it 
back  to  the  state  court.  The  defendant's  counsel  ap- 
pears to  have  come  to  the  conclusion  that  her  motion 
would  be  granted,  and  instead  of  waiting  for  the  order 
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of  the  federal  court  to  tbat  effect  consented  that  the 
case  might  be  remanded— and  that  is  all  there  is  of 
the  alleged  waiver.  The  consent  waived  no  rights  of 
priority  by  the  original  suit;  nor  in  any  respect  ati'eeted 
its  position.  It  would  be  strange  if  the  remanding  of 
one  action  by  consent,  should  change  or  affect  in  any 
degree  the  jurisdiction  of  the  court  over  another  and 
different  action,  to  which  the  consent  made  no  refer- 
ence. 

The  position  that  the  protection  of  the  decree  of 
the  federal  court  was  waived  because  the  attention  of 
the  state  court  was  not  called  to  it,  either  on  the  mo- 
tion for  a  new  trial,  or  on  the  argument  of  the  appeal 
in  the  supreme  court,  merits  careful  consideration. 
There  is  not,  and  certainly  ought  not  to  be,  anything 
so  unseemly  as  rivalry  and  contention  between  the 
courts  of  the  state  and  the  courts  of  the  United  States. 
Both  have  large  and  responsible  duties  in  the  admin- 
istration of  justice  for  fhe  American  people,  and  we 
are  sure  that  neither  has  any  desire  to  encroach  upon 
the  jurisdiction  and  rightful  authority  of  the  other. 
And  yet  as  both  courts  have  on  many  subjects  concur- 
rent jurisdiction,  it  will  sometimes  happen  that  there 
will  be  a  conflict  of  decision  between  them,  and  then  a 
proper  lespect  for  each  other  will  induce  both  to  seek 
&  solution  consistent  with  the  just  rights  of  the  parties. 
We  think,  therefore,  it  would  have  been  a  proper  pro- 
ceeding for  the  plaintiff  in  the  original  suit — the  de- 
fendant in  the  state  court — to  have  called  the  atten- 
tion of  that  court,  and  of  the  supreme  court  of  the 
state  in  some  formal  waj-  to  the  decision  and  decree 
of  the  federal  court — not  for  the  purpose  of  changing 
an}-  alleged  rulings  had  in  the  state  courts,  but  in  or- 
der to  secure  a  stay  therein  of  all  further  proceedings 
in  them.  The  whole  controversy  in  the  state  court 
rested  upon  the  alleged  validity  of  the  marriage  con- 
tract, and  this  fact  is  fully  set  forth  in  its  findings.  The 
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decree  in  the  federal  court  adjudged  that  contract  to 
be  a  forgery,  and  ordered  its  surrender  and  cancellation. 
If  this  decree   be  a  final  one,  and   the  court  had 
jurisdiction  to  render  it,  there  can  be  no  doubt  that  it 
should,  when  presented  to  the  state  courts,  sta}'  all 
proceedings   therein.      Those  courts  would  only  be 
called   upon   to  give   full   faith  and   credit  to  it, 
not  to  reverse  or  review  any  of  their  rulings,  but 
to  act  upon  a  fact,  conclusive  of  the  case,  for  the  first 
time  brought  to  their  attention.    They  would  only  be 
ealled  upon  to  do  what  they  would  do  upon  official  no- 
tice to  them  of  any  other  fact  which  would  conclude  a 
pending  controversy.   If,  for  example,  there  should  be 
brought  to  a  nisi  prim  court  after  a  conviction  of  an 
accused  party  of  murder,  or  before  the  supreme  court 
of  the  state  on  appeal  from  the  judgment,  official 
notice  that  the  convict  had  been  pardoned  subsequent 
to  tlie  conviction,  the  nisi  prius  court  would  not  there- 
upon grant  a  new  trial,  or  the  supreme  court  reverse 
the  judgment,  but  both  courts   might   properly  be 
called  upon  to  stay  all  proceedings  upon  the  convic- 
tion— and  an  order  to  that  eflfect,  reciting  the  pardon, 
might  be  made.    So,  too,  if  whilst  argument  is  going 
on  upon  the  appeal,  the  supposed   murdered  man 
should  walk  into  court  and  present  himself,  I  think 
the  court,  though  it  might  find  no  error  in  the  ruling 
of  the  lower  court,  would  readily  find  a  way  to  stay 
execution  of  the  judgment,  upon  reciting  the  personal 
appearance  of  the  supposed  murdered  man.    So  we 
think   the  decree  of  the  federal  court  might  have 
been  officially  presented  to  the  state  courts,  and  a  stay 
of  proceedings  in  the  action  there  asked.    But  it  was 
not  obligatory  upon  the  defendant  in  the  state  courts 
to  present  to  them   the  federal  decree.    He  might 
think  proper  to  await  the  final  action  of  those  courts, 
and  if  the  judgment  of   the   superior  court  should 
be  ultimately  sustained,  jjresent  th6  federal  decree 
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to  stay  its  enforcement.  He  might  very  well  have 
deemed  it  wise  to  wait  until  the  time  to  appeal  from 
the  fedeial  decree  had  expired  before  calling  upon 
the  state  courts  to  give  effect  to  it  in  proceedings  be- 
fore them.  The  time  to  appeal  did  not  ex])ire  until 
the  loth  of  January,  1888,  after  the  motion  for  a  new 
trial  had  been  heard  in  tlie  lower  court,  and  the 
appeal  had  been  heard  and  submitted  in  the  supreme 
court.  The  decree  was  entered  as  of  September  29th, 
1885,  and  was  as  effectual  for  all  purposes  as  if  it  had 
been  announced  on  that  day,  except  where  the  rights 
of  others  may  have  been  prejudiced  thereby;  and  to 
prevent  such  prejudice  in  shortening  the  time  to 
appeal,  it  must  be  deemed  to  have  commenced  running 
only  from  the  date  of  its  actual  entry. 

There  was  no  effective  appeal  from  the  decree  in  the 
federal  court  taken  during  the  statutory  period.  There 
was  an  attempt  by  the  defendant  to  appeal,  and 
an  order  was  made  allowing  an  appeal,  but  as  this  was 
before  the  case  was  revived  the  order  was  improvi- 
dently  made  and  was  without  any  efficacy.  Where  a 
suit  has  abated  by  the  death  of  the  plaintiff  after 
judgment,  no  appeal  can  be  taken  by  the  defendant 
until  the  case  is  revived.  (McClane  vs.  Boon,  6  Wall., 
244.) 

The  decree  of  the  federal  court  when  revived  may  be 
used  to  stay  any  attempted  enforcement  of  the  judg- 
ment of  the  state  court.  The  case  of  Boynton  vs.  Ball 
(121  U.  S.,  462),  is  illustrative  of  this  doctrine,  and 
has  a  direct  bearing  upon  the  question.  There  a  party 
who  had  filed  a  petition  for  the  benefit  of  the  bankrupt 
law,  was  sued  for  a  debt  in  a  state  court  of  Illinois. 
Although  he  could  have  applied,  under  the  Act  of  Con- 
gress, to  the  state  court  for  a  stay  of  proceedings 
until  the  disposition  of  his  petition  in  bankruptcy,  he 
made  no  application  of  the  kind,  and  judgment  passed 
against  him  there.    When  he  subsequently  obtained 
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his  discharge  in  bankruptcy,  he  presented  it  to  that 
court  and  moved  for  a  perpetual  stay  of  execution  on 
its  judgment.  The  motion  was  denied,  and  the 
supreme  court  of  the  state  affirmed  the  ruling.  The 
case  was  then  taken  on  writ  of  error  to  the  supreme 
court  of  the  United  States,  where  the  judgment  of  the 
supreme  court  of  Illinois  was  reversed.  After  citing 
the  section  of  the  bankrupt  act  giving  the  right  of  the 
party  to  stay  proceedings  in  the  state  courts,  the 
supreme  court  of  the  United  States  .said:  "  The  whole 
section  is  also  clearly  impressed  with  the  idea  that  this 
is  a  provision  primarily  for  the  benefit  of  the  bank- 
rupt, that  he  may  be  enabled  to  avoid  being  harassed 
in  both  courts  at  the  same  time  with  regard  to  such 
debt.  It  is  therefore  a  right  which  he  may  waive. 
He  may  be  willing  that  the  suit  shall  proceed  in  the 
state  court  for  many  reasons;  first,  because  he  is 
not  sure  that  he  will  ever  obtain  his  discharge  from 
the  court  in  bankruptcy,  in  which  case  it  would  do  him 
no  good  to  delay  the  proceedings  at  his  expense  in  the 
state  court;  in  the  second  place,  he  may  have  a  de- 
fense in  the  state  court  which  he  is  quite  willing  to 
rely  upon  there,  and  to  have  the  issue  tried;  in  the 
third  place,  he  may  be  very  willing  to  have  the 
amount  in  dispute  liquidated  in  that  proceeding,  in 
which  case  it  becomes  a  debt  to  be  paid  i^ro  rata  with 
his  other  debts  by  the  assignee  in  bankruptcy.  If 
for  any  of  these  reasons,  or  for  others,  he  permits  the 
case  to  proceed  to  judgment  in  the  state  court,  by  fail- 
ing to  prociire  a  stay  of  proceedings  under  the  provis- 
ions of  this  section  of  the  bankrupt  law,  or  the  assignee 
in  bankruptcy  does  not  intervene  as  he  may  do,  Hill 
V.  Harding,  107  U.  S.  631,  he  does  not  thereby  for- 
feit his  right  to  plead  his  final  discharge  in  bank- 
ruptcy, if  he  shall  obtain  it,  at  any  appropriate  stage 
of  the  proceedings  against  him  in  the  state  court. 
And  if,  as  in  the  present  case,  his  final  discharge  is 
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not  obtained  uutil  after  judgment  has  been  rendered 
against  him  in  the  state  court,  he  may  produce  that 
discharge  to  the  state  court  and  obtain  the  stay  of  ex- 
ecution which  he  asks  for  now." 

The  failure  to  present  the  decree  to  the  state  courts 
did  not,  therefore,  in  our  opinion,  lessen  its  efficacy 
and  will  not  prevent  it  when  revived  from  being  here- 
after presented  to  them,  and  does  not  impair  in  any 
respect  the  power  of  this  court  to  enforce  its  execu- 
tion. 

The  prohibition  against  the  issue  of  an  injunction 
by  a  court  of  the  United  States  to  stay  proceedings  in 
a  state  court,  is  found  in  section  5  of  the  Act  of  March 
2,  1793,  I  Stat.  334,  and  has  been  continued  in  force 
ever  since.  It  is  now  contained  in  section  720  of  the 
revised  statutes,  with  an  exception  relating  to  proceed- 
ings in  bankruptcy,  and  is  as  follows:  "The  writ  of 
injunction  shall  not  be  granted  by  any  court  of  the 
United  States  to  stay  proceedings  in  any  court  of  a 
State,  except  in  cases  where  such  injunction  may  be 
authorized  by  any  law  relating  to  proceedings  in  bank- 
ruptcy." Notwithstanding  the  very  general  terms  of 
the  prohibition,  with  the  single  exception  mentioned, 
it  has  been  settled  that  it  does  not  apply  where  the 
federal  court  has  first  obtained  jurisdiction,  or  where 
the  state  court  having  first  obtained  jurisdiction  the 
ease  has  been  removed  to  the  federal  court.  In  such 
cases  the  federal  court  may  restrain  all  proceedings  in 
a  state  court  which  would  have  the  effect  of  defeating 
or  impairing  its  jurisdiction.  It  extends  only  to  cases 
in  which  the  jurisdiction  of  the  state  court  has  first 
attached;  with  its  proceedings  then  no  federal  court 
can  iutei-fere  by  injunction. 

lu  Fisk  vs.  The  Union  Pacific  Railroad  Co.  (lOBlatch- 
ford,  520),  the  circuit  court  of  the  United  States  for 
the  southern  district  of  New  York  issued  an  injunction 
lestraining  that  corporation  from  taking  any  steps  in  a 
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state  court  to  procure  its  own  dissolution,  and  theeflfect 
of  the  statute  in  question  was  considered.  Judge 
Blatchford,  now  one  of  the  justices  of  the  supreme 
court,  in  deciding  the  case  said:  "The  provision  of 
section  5  of  the  Act  of  March  2d,  1793,  (1  U.  S.  Stat,  at 
Large,  334,  335),  that  a  writ  of  injunction  shall  not  be 
granted  to  stay  proceedings  in  any  Court  of  a  State, 
has  never  been  held  to  have,  and  cannot  properly  be 
construed  to  have,  any  application  except  to  proceed- 
ings commenced  in  a  Court  of  a  State  before  the  pro- 
ceedings are  commenced  in  a  Federal  Court.  Other- 
wise, after  siiit  brought  in  a  Federal  Court,  a  party 
defendant  could,  by  resorting  to  a  suit  in  a  State  Court, 
defeat,  in  many  ways,  the  eflfective  jurisdiction  and 
action  of  the  Federal  Court,  after  it  had  obtained  full 
jurisdiction  of  person  and  subject  matter.  Moreover, 
the  pi'ovision  of  the  Act  of  1793  must  be  construed  in 
connection  with  the  provision  of  section  14  of  the  Act 
of  September  24th,  1789,  (1  U.  S.  Stat,  at  Large,  81, 
82),  that  the  Federal  Courts  shall  have  power  to  issue 
all  writs  which  may  be  necessary  for  the  exercise  of 
their  respective  jurisdictions.  It  may  properly  be 
considered  as  necessary  for  the  continued  exercise  of 
the  jurisdiction  of  this  Court  over  the  corporation  in 
question,  that  it  should  be  restrained  from  taking  steps, 
in  a  State  Court,  to  put  itself  out  of  existence." 

In  Wagner  vs.  Drake,  in  the  circuit  court  of  the 
United  States  for  the  district  of  Iowa  (31  F'ed. 
Rep.,  851),  the  question  raised  was  as  to  the  pow- 
er of  the  court  to  restrain  proceedings  in  a  state 
court,  after  the  action  had  been  removed  to  it,  and 
though  it  was  held  that  the  facts  of  the  particular 
case  did  not  authorize  the  injunction,  the  power  of  the 
federal  court  to  restrain  such  proceedings  where  irre- 
parable injury  would  follow  a  refusal  of  the  writ,  was 
fully  recognized.  In  deciding  the  case  the  court  said: 
"An  injunction  in  such  case  by  the  federal  court  re- 
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straining  the  parties  before  it  from  proceeding  else- 
where, is  no  injunction,  within  the  spirit  and  intent  of 
the  statute  staying  proceedings  in  a  state  court,  be- 
cause after  removal  there  is  no  proceeding  left  in  the 
state  court,  and  no  jiirisdiction  to  be  interfered  with. 
If,  after  removal,  a  part}'  could  continue  or  renew  his 
litigation  in  the  state  court,  the  whole  purpose  of  the 
removal  might  be  defeated." 

The  doctrine  of  these  cases  has  been  aflBirmed 
by  the  supreme  court  of  the  United  States.  In 
French.  Trustee,  vs.  Hay  (22  Wall..  250),  that  court 
held  that  the  circuit  court  of  the  United  States  for 
the  eastern  district  of  Virginia  rightfully  enjoined 
proceedings  in  a  suit  in  a  court  of  Pennsylvania, 
founded  upon  a  decree  rendered  in  a  suit  in  a  court 
of  Virginia,  which  had  been  properly  removed  to 
the  circuit  court.  In  deciding  the  case  the  supreme 
court,  speaking  by  Mr.  Justice  Swayne,  said:  "The  pro- 
hibition in  the  Judiciary  Act  against  the  granting  of  in- 
junctions by  the  courts  of  the  United  States  touching 
proceedings  in  State  courts  has  no  application  here. 
The  prior  jurisdiction  of  the  court  below  took  the  case 
out  of  the  operation  of  that  provision.  ' 

In  Dietzsch  vs.  Huidekoper  (103  U.  S.,  494),  it  ap- 
peared that  an  action  of  replevin  had  been  commenced 
in  a  state  court  of  Illinois,  which  was  removed  to  the 
circuit  court  of  the  United  States  for  that  district. 
Notwithstanding  the  removal,  a  writ  for  the  return  of 
the  property  was  issued  by  the  state  court,  which  the 
plaintiffs  in  the  replevin  suit  refused  to  obey. 
.\n  action  was  then  brought  against  them  and  their 
sureties  on  the  replevin  bond.  They  thereupon  tiled  a 
bill  in  the  United  States  circuit  court  in  which  they 
prayed  an  injunction  to  restrain  the  prosecution  of  any 
suit  upon  the  bond.  An  injunction  was  is.sued,  and 
the  supreme  court  held  that  it  was  properly  granted, 
observing  that  '  A  court  of  the  United  States  is  not 
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prevented  from  enforcing  its  own  judgments  by  the 
statute  which  forbids  it  to  grant  a  writ  of  injunction  to 
stay  proceedings  in  a  State  court." 

It  is  essential  to  the  due  administration  of  justice  in 
the  federal  courts  that  they  have  full  power  to  issue  all 
process  necessary  for  the  exercise  of  their  jurisdiction, 
and  such  power  is  in  explicit  terms  conferred  by  statute 
upon  them.  When,  therefore,  jurisdiction  over  a  sub- 
ject matter  has  first  attached  in  a  federal  court,  it 
must  be  able  to  issue  all  such  orders  and  process  as 
may  be  essential  to  give  effect  to  that  jurisdiction. 
State  courts  subsequently  taking  jurisdiction  over  the 
same  subject  must  exercise  it  in  subordination  to  the 
determination  of  the  federal  court. 

We  have  thus  gone  over  with  as  much  care  as  we 
have  been  able  to  give,  the  several  obj''ctions  of  coun- 
sel to  the  jurisdiction  of  the  circuit  court  of  the 
United  States  to  render  the  decree  in  the  original  suit 
of  Sharon  vs.  Hill;  and  we  have  no  doubt  of  its  com- 
plete and  paramount  jurisdiction  over  the  subject 
matter  of  the  suit,  and  to  render  the  decree  entered. 
That  decree  was  reached  after  an  exhaustive  exmina- 
tion  of  the  proofs  in  the  case  as  shown  by  the  elaborate 
opinions  of  the  judges.  Although  there  are  some  doc- 
trines announced  in  the  leading  opinion  to  which  we 
do  not  assent,  and  to  one  of  which  we  have  already  re- 
ferred, no  one,  we  think,  with  a  clear  judgment,  unaf- 
fected by  passion,  can  read  and  study  its  masterly 
analysis  and  presentation  of  the  testimony  without 
being  convinced  that  the  court  had  abundant  reasons 
for  its  conclusions.  The  learned  counsel  for  the  defend- 
ants for  once,  contrary  to  his  general  liabit,  has  been 
led  by  his  zeal  beyond  the  limits  of  proper  discussion 
in  declaring  to  the  court  which  rendered  the  decree 
that  it  is  "an  ineffective,  inoperative,  unenforceable 
pronunciamento."  Being  upon  the  matters  embraced 
by  it,  in  our  judgment,  binding  and  conclusive,  it  must 
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be  enforced  in  all  its  parts  until  the  only  tribunal  in 
this  country  which  can  control  and  stay  it  —  the 
supreme  court  of  the  United  States — has  determined 
otherwise.  That  tribunal  is  lifted  far  above  all  preju- 
dices, passions  and  attachments,  and  will  adjudge  with- 
out any  such  influences  what  is  just  and  right  in  the 
controversy,  so  far  as  that  is  attainable  in  our  system 
of  government. 

We  have  endeavored  to  discuss  the  questions  pre- 
sented ])urely  as  legal  questions  without  reference  to 
or  comment  upon  the  evidence  in  the  cases;  yet  as 
counsel  have  referred  to  the  different  manner  in  which 
the  testimony  was  given  in  the  two  courts — that  in  the 
state  court  by  the  witnesses  in  open  court,  and  that  in 
the  federal  court  by  depositions  before  an  examiner  in 
chancery — as  though  for  this  reason  the  conclusions  of 
Ihe  state  court  were  entitled  to  greater  consideration 
than  those  of  the  federal  court :  we  have  read  with  care 
the  opinion  of  the  state  court.  The  testimony  is  such 
that  weight  is  to  be  attached  to  it  more  from  itscliarac- 
ter  and  intrinsic  nature  than  from  the  manner  in  which 
it  was  given.  The  great  question  in  both  was  the 
genuineness  of  the  alleged  marriage  contract — the  hold- 
er, Sarah  Althea,  affirming  its  genuineness,  and  the 
alleged  signer,  William  Sharon,  asseverating  its  forgery. 
Both  have  accompanied  their  statements  with  their 
oaths.  Both  have  not  testified  to  the  truth;  there  is 
falsehood  on  one  side  or  the  other.  The  burden  of 
proof  was  on  her,  and  the  learned  judge  of  the  state 
court  often  speaks  of  testimony  otiered  by  her  in  terms 
of  condemnation.  In  one  passage  he  says  of  certain 
testimony  given  by  her:  "This  is  unimportant,  except 
that  it  shows  a  disposition  which  crops  out  occasion- 
ally in  her  testimony  to  misstate  or  deny  facts  when  she 
deems  it  of  advantage  to  her  case."  Again,  with  respect 
to  alleged  introductions  of  her  to  several  persons  as 
the  wife  of  Sharon,  the  judge  says:   "Plaintiff's  testi- 
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mony  as  to  these  occasions  is  directly  contradicted  ; 
and  in  my  judgment  her  testimony  as  to  these  matters 
is  wilfully  false."  As  to  her  testimony  that  she  ad- 
vanced to  Sharon  in  the  early  part  of  her  acquaintance 
17,500,  the  judge  says:  "This  claim,  in  my  judgment, 
is  utterly  unfounded.  No  such  advance  was  ever 
made."  Again,  the  court  said:  "  The  plaintiff  claims 
that  the  defendant  wrote  her  notes  at  different  times 
after  her  expulsion  from  the  Grand  Hotel.  If  such 
notes  were  written,  it  seems  strange  that  they  have  not 
been  preserved  and  produced  in  evidence.  I  do  not 
believe  she  received  any  such  notes."  Again,  a  docu- 
ment purporting  to  be  signed  by  Sharon  was  produced 
by  her,  explaining  why  she  was  sent  from  the  Grand 
Hotel  in  the  fall  of  1881,  and  also  acknowledging  that 
the  money  he  was  then  paying  her  was  part  of  $7,500  she 
had  placed  in  his  hands.  The  production  of  the  paper 
for  inspection  was  vigorously  resisted,  but  it  was  final- 
ly produced.  At  a  subsequent  period,  when  called  for 
it  could  not  be  found.  Of  this  paper  the  judge  said: 
"  Among  the  objections  siiggested  to  this  paper  as  ap- 
pearing on  its  face,  was  one  made  by  counsel  that  the 
signature  was  evidently  a  forgery.  The  matters  recited 
in  the  paper  are,  in  my  judgment,  at  variance  with 
the  facts  which  it  purports  to  recite.  Considering  the 
stubborn  manner  in  which  the  production  of  this  paper 
was  at  first  resisted,  and  the  mysterioiis  manner  of  its 
disappearance,  I  am  inclined  to  regard  it  in  the  light 
of  one  of  the  fabrications  constructed  for  the  purpose 
of  bolstering  up  plaintiff's  case.  I  can  view  the  jiaper 
in  no  other  light  than  as  a  fabrication." 

There  are  several  other  equally  significant  and  point- 
ed passages  expressive  of  the  character  of  the  testi- 
mony produced  in  support  of  her  case.  Of  what  she 
attempted,  the  judge  thus  speaks:  "  I  am  of  the  opin- 
ion that  to  some  extent  plaintiff  has  availed  herself  of 
the  aid  of  false  testimony  for  the  purpose  of  giving  her 
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case  a  better  appearance  in  the  eyes  of  the  court  ;  but 
sometimes  parties  have  been  known  to  resort  to  false 
testimony,  where,  in  their  judgment,  it  would  assist 
them  in  prosecuting  a  lawful  claim.  As  I  understand 
the  facts  of  this  case,  that  was  done  in  this  instance." 
Notwithstanding  this  characterization  of  parts  of  her 
testimony,  the  genuineness  of  the  alleged  marriage 
contract  rests  to  a  great  extent  upon  her  testimony. 
It  would  seem  that  the  learned  judge  reached  his  con- 
clusions without  due  regard  to  a  principle  in  the  weigh- 
ing of  testimony,  as  old  as  the  hills,  and  which  ought 
to  be  as  eternal  in  the  administration  of  justice,  that 
the  presentation  knowingly  of  fabricated  papers,  or 
false  evidence,  to  sustain  the  story  of  a  party,  throws 
discredit  upon  his  whole  statement.  It  is  generally 
deemed  equivalent  to  an  admission  of  the  falsity  of  the 
whole  claim.  {Deeriny  vs.  Metcalf,  74  N.  Y.,  501,  506; 
Chicago  City  Railway  Co.  vs.  McMahon,  103  111.,  485; 
Egan  ts.  Bowker,  5  Allen,  449  ;  Code  of  Civil  Pro., 
Sec.  2061;  Starkie  on  Evidence,  p.  873.) 

We  have  referred  to  the  opinion  of  the  state  judge 
merely  on  account  of  the  claim  that  his  conclusions,  be- 
cause he  had  the  witnesses  before  him,  and  because 
of  the  alleged  defective  machinery  for  taking  testimo- 
ny in  the  federal  courts,  are  entitled  to  more  consider- 
ation than  the  opposite  conclusions  reached  by  the 
federal  judges  after  a  most  thorough  and  exhaustive 
examination. 


The  judgment  of  this  court  is  that  the  demurrers  in 
both  cases  be  overruled;  that  in  the  first  case  the  origi- 
nal suit  of  William  Sharon  against  Sarah  Althea  Hill, 
now  Sarah  Althea  Terry,  and  the  proceedings  and 
final  decree  therein  stand  revived  in  the  name  of  Fred- 
erick W.  Sharon  as  executor,  and  against  Sarah  Althea 
Terry  and  David  S.  Terry,  her  husband — the  said  ex- 
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editor  being  substituted  as  Y)l;untiff  in  the  place  of 
William  Sharon,  deceased,  and  the  said  David  S.  Ter- 
ry being  joined  as  defendant  with  his  wife,  so  as  to 
give  to  the  said  plaintiff  executor  as  aforesaid  the  full 
benefit,  rights  and  protection  of  said  final  decree,  and 
full  power  to  enforce  the  same  against  the  said  defend- 
ants at  all  times,  and  in  all  places  and  in  all  particu- 
lars. In  the  second  case,  that  of  Francis  G.  New- 
lands,  trustee,  and  others,  beneficiaries  imder  the  trust 
deed,  the  defendants  will  have  leave  to  answer  until 
the  next  rule  day. 

Appropriate  orders  in  conformity  with  this  decision 
will  be  entered  in  the  respective  cases. 


We  concur :    SAWYER,  Circuit  Judge. 

SABIN,  District  Judge. 


1' 


■I 


